ERROR AVERSIONS AND DUE PROCESS

Brandon L. Garrett™ & Gregory Mitchell**

William Blackstone famously expressed the view that convicting the innocent
constitutes a much more serious error than acquitting the guilty. This view is
the cornerstone of due process protections for those accused of crimes, giving
rise to the presumption of innocence and the high burden of proof required for
criminal convictions. While most legal elites share Blackstone’s view, the citi-
zen jurors tasked with making due process protections a reality do not share
the law’s preference for false acquittals over false convictions.

Across multiple national surveys sampling more than 12,000 people, we find
that a majority of Americans consider false acquittals and false convictions to
be errors of equal magnitude. Contrary to Blackstone, most people are unwill-
ing to err on the side of letting the guilty go free to avoid convicting the inno-
cent. Indeed, a sizeable minority view false acquittals as worse than false
convictions; this group is willing to convict multiple innocent persons to avoid
letting one guilty person go free. These value differences translate into behav-
ioral differences: we show in multiple studies that jury-eligible adults who re-
ject Blackstone’s view are more accepting of prosecution evidence and are more
conviction-prone than the minority of potential jurors who agree with Black-
stone.

These findings have important implications for our understanding of due pro-
cess and criminal justice policy. Due process currently depends on jurors faith-
fully following instructions on the burden of proof, but many jurors are not
inclined to hold the state to its high burden. Courts should do away with the
fiction that the reasonable doubt standard guarantees due process and con-
sider protections that do not depend on jurors honoring the law’s preference
for false acquittals, such as more stringent pretrial screening of criminal cases
and stricter limits on prosecution evidence. Further, the fact that many people
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place crime control on par with, or above, the need to avoid wrongful convic-
tions helps explain divisions in public opinion on important policy questions
like bail and sentencing reform. Criminal justice proposals that emphasize de-
ontic concerns without addressing consequentialist concerns are unlikely to
garner widespread support.
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INTRODUCTION

Christopher Michael Sanchez had the right idea. During voir dire in his
trial for assault on a public servant, Mr. Sanchez’s lawyer sought to ask the
venire “to rate on a scale of one to five whether it agreed or disagreed with the
statement that it is better for ten people [to] go free than one be convicted.”™
The judge disallowed use of the scale but permitted counsel to ask prospective

1. Sanchez v. State, No. 08-17-00244-CR, 2019 WL 926139, at *1 (Tex. Ct. App. Feb. 26,
2019).
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jurors whether they agreed or disagreed with “Blackstone’s ratio,”* that it is
“better that ten guilty persons escape, than that one innocent suffer.”

The appellate court concluded that this alteration in questioning was not
so important as to have affected Mr. Sanchez’s substantial rights.* The court
correctly noted that prospective jurors might have disagreed with Blackstone’s
ratio because they rejected the idea that any error was acceptable or because
they disagreed with the particulars of the math—that the posited ratio was too
high or too low.” Thus, no matter how the initial question was posed, further
questioning was needed to understand how jurors’ views on the Blackstone
ratio might have affected their interpretation of the state’s “beyond a reason-
able doubt” burden of persuasion.® Because counsel did not seek to ask further
questions on the topic, the judge’s restriction on voir dire did no harm.”

Despite the somewhat flawed execution, Mr. Sanchez and his counsel
were on to something important, for many prospective jurors do not share
Blackstone’s view.? Still more troubling, those who do not share that view are
unlikely to give the defendant the same benefit of the doubt as those who agree
with Blackstone.

We establish both propositions empirically. Across several national sur-
veys, we have found that far more Americans reject Blackstone’s view than
endorse it: a majority equate the harms of false acquittal and false conviction,
and a sizeable minority deem false acquittals more harmful to society than
false convictions.” The majority of Americans are unwilling to trade multiple
false acquittals to avoid one false conviction, and many are willing to accept

2. Id at*4-*5.

3. 4 WILLIAM BLACKSTONE, COMMENTARIES *352. “Blackstone’s ratio” is one label ap-
plied to William Blackstone’s famous dictum expressing the view that the law should accept
multiple acquittals of the guilty to avoid one wrongful conviction. See id.

4. Sanchez, 2019 WL 926139, at *5.
5. Id

6. Id. (“Counsel would need to delve into a venireperson’s thought process, and no fol-
low-up questions were asked here.”).

7. Id. (“We thus cannot tell how helpful or not the answer to the question would be in
exercising peremptory strikes. Consequently, we cannot determine how helpful or not a scaled
response to the same question would be.”).

8. In the Sanchez case, for instance, a substantial number disagreed with Blackstone’s
ratio. Of the sixty-one prospective jurors asked the question, “49 answered that they disagreed
with the statement; 5 answered that they agreed with the statement; and 7 were undecided or
equivocal.” State’s Brief at 29, Sanchez, 2019 WL 926139 (No. 08-17-00244-CR), 2018 WL
4381508.

9. Theorists often label the error of convicting an innocent person a “type-1 error” and
the error of acquitting a guilty person a “type-2 error,” terminology that is cryptic to those not
familiar with the literature and perhaps implies one error is more fundamental than the other.
To avoid confusion or a suggestion of priority between the errors, we use the terms “false con-
viction” and “false acquittal” to refer to the two respective factual errors that can occur in a crim-
inal trial (i.e., “false” here means a trial outcome that deviated from ground truth with respect to
who committed the acts in question).
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multiple false convictions to avoid one false acquittal.'® These value differ-
ences matter greatly: those who see false acquittals on par with, or worse than,
false convictions are more receptive to the prosecution’s evidence and are eas-
ier for the prosecution to persuade.!! We observe these value and behavioral
differences in multiple samples of the U.S. population through various trial
error aversions measurements, and the pattern holds across political groups.'?
Perhaps still more surprising, we find that this is not necessarily a partisan
preference. Majorities of Democrats, Republicans, and Independents all view
false convictions and false acquittals to be errors of equal magnitude.*

Our empirical evidence establishes that the error aversions held by the
general public depart dramatically from long-accepted constitutional
norms.'* Blackstone proffered his famous ratio in 1765," but the notion that
false convictions constitute a greater injustice than false acquittals animated
the law at least as early as biblical times. Blackstone’s 10:1 ratio is just one of
many formulations of the idea that false convictions outweigh false acquittals
morally and legally.'® In the United States, the Supreme Court first invoked
the Blackstone principle in 1895 to justify the presumption of innocence'” and
again in 1970 to justify incorporating the requirement of the beyond-a-rea-
sonable-doubt burden of persuasion in criminal cases under the Due Process
Clause of the Fourteenth Amendment.'® The fundamental due process pro-
tections for criminal defendants at trial—the presumption of innocence and

10.  See infra Section I.B.
11.  Seeinfra Part IIL.

12, Seeinfra PartIl.

13.  Seeinfra Part I1.

14.  For prior scholarship exploring the relationship error aversions have with legal out-
comes and showing that many laypeople do not share the assumptions of our constitutional
system, see Gregory Mitchell & Brandon L. Garrett, The Immpact of Proficiency Testing Information
and Error Aversions on the Weight Given to Fingerprint Evidence, 37 BEHAV. SCIS. & L. 195 (2019)
(data available at https://osf.io/r63tz/?view_only=0518053af2b24dada0047ae4aa91cfd0). The term
“error aversion” simply refers to the desire to avoid an error. See infra note 27.

15.  See supra note 3.

16.  See generally Alexander Volokh, Aside, n Guilty Men, 146 U. PA. L. REV. 173 (1997)
(tracing the history of the idea that trials should shift the risk of error in favor of the accused).
We follow Professor Epps’ interpretation of the Blackstone principle—the idea that false convic-
tions must outweigh false acquittals. Daniel Epps, The Consequences of Error in Criminal Justice,
128 HARV. L. REV. 1065, 1068 (2015) (defining the “Blackstone principle” as the notion that “in
distributing criminal punishment, we must strongly err in favor of false negatives (failures to
convict the guilty) in order to minimize false positives {(convictions of the innocent), even if
doing so significantly decreases overall accuracy”).

17.  Coffinv. United States, 156 U.S. 432, 453-56 (1895) (invoking the principle to explain
the presumption of innocence and tracing it to Roman law).

18.  SeeIn re Winship, 397 U.S. 358, 361-64 (1970). Justice Harlan’s concurrence in Win-
ship contains the most oft-cited statements from the Court discussing the law’s preference for
false acquittals. See id. at 372 (Harlan, J., concurring). Between its decisions in Coffin and Win-
ship, the Court also invoked the Blackstone principle to justify the Fourth Amendment’s limits
on search and seizure. See Henry v. United States, 361 U.S. 98, 104 (1959) (“Under our system
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the requirement of proof of guilt beyond a reasonable doubt—arise from the
principle that the state should impose punishment only on the clearest of
proof that the accused committed the crime charged, even if this high bar
means some wrongdoers will escape punishment. In a very real sense, the Su-
preme Court understands due process as a manifestation of the Blackstone
principle: “With reputation, liberty, and at times even life on the line, every
legal and moral precept counsels caution in bringing down the hammer of
justice on a criminal defendant.”*®

Although occasionally questioned,? for the most part, judges, lawyers,
and legal scholars accept as correct the proposition that the need to minimize
wrongful convictions justifies procedural asymmetries that favor the defend-
ant.”! Indeed, one scholar labeled Blackstone’s ratio the “Mount Everest of le-
gal mantras.”?* Perhaps because legal education inculcates this mantra,”
rarely do judges, lawyers, or legal scholars question whether nonlawyers agree
with it.** The prevailing wisdom seems to be that while jurors may not always
agree a high burden of proof should apply in every case, jurors will follow the
standard jury instructions and err in favor of the accused.”

Our first results showing widespread rejection of the Blackstone ratio
were so surprising and potentially disruptive that we tested their robustness

suspicion is not enough for an officer to lay hands on a citizen. It is better, so the Fourth Amend-
ment teaches, that the guilty sometimes go free than that citizens be subject to easy arrest.”).

19.  J.Harvie Wilkinson III, The Presumption of Civil Innocence, 104 VA. L. REV. 589, 597,
600-03 (2018).

20. See, e.g.,Ronald J. Allen & Larry Laudan, Deadly Dilemmas, 41 TEX. TECH L. REV. 65,
68 (2008) (“At some point in this country’s history, perhaps discussing just one side of the equa-
tion was laudable, but now is the time to consider the other side as well.”); JEREMY BENTHAM, A
TREATISE ON JUDICIAL EVIDENCE 198 ((M. Dumont ed. & trans., London, J.W. Paget 1825) (“All
these candidates for the prize of humanity have been outstripped by I know not how many writ-
ers, who hold, that, in no case, ought an accused person to be condemned, unless the evidence
amount to mathematical or absolute certainty. According to this maxim, nobody ought to be
punished, lest an innocent man be punished.”); Epps, supra note 16, at 1069 (“This Article seeks
to give the Blackstone principle the careful attention it deserves.”).

21.  See Epps, supra note 16, at 1069 (“[S]erious and sustained discussions of the princi-
ple’s costs and benefits are few and far between. Most simply treat it as a self-evident truth.”).

22. Laura 1. Appleman, A Tragedy of Errors: Blackstone, Procedural Asymmetry, and
Criminal Justice, 128 HARV. L. REV. F. 91, 91 (2015).

23. Indeed, legal education inculcates the Blackstonian view: “Enroll in law school and
you will be taught, within the first year, a revered maxim of criminal law: ‘[B]etter that ten guilty
persons escape, than that one innocent suffer.”” Joel S. Johnson, Note, Benefits of Error in Crim-
inal Justice, 102 VA. L. REV. 237, 238 (2016) (alteration in original) (footnote omitted).

24.  See, e.g., Epps, supra note 16,at 1151 (“Most of us, if required to decide whether some-
one was guilty of a crime, would almost certainly choose to err strongly against being responsible
for wrongly imposing a harsh penalty.”).

25. Foran excellent discussion of the realities of jury trials and how to align jury behavior
with the legal ideal, see generally Jack B. Weinstein & Ian Dewsbury, Comment on the Meaning
of ‘Proof Beyond a Reasonable Doubt’, 5 LAW, PROBABILITY & RISK 167 (2006).
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multiple times, using a series of large samples drawn from the entire U.S. pop-
ulation and multiple measurement methods.*® The picture remained con-
sistent and clear: far more Americans view false acquittals and false
convictions to be errors of equal magnitude than those who view false convic-
tions to be the more serious error, and a sizeable minority consider false ac-
quittals to be the more serious error. We detail these results in Part I and
explain why prior studies missed this important finding.

In Part II, we examine the demographic, experiential, and ideological cor-
relates of these different error aversions.” We find that people’s error aver-
sions defy simple ideological assumptions: a majority of Democrats,
Republicans, and Independents all see false convictions and false acquittals as
equally harmful, and many Democrats deem false acquittals more harmful
than false convictions. Concerns about the criminal justice system are better
predictors of error aversions: those equally averse to the two trial errors tend
to have greater fears of being a crime victim and of being falsely accused of a
crime, and these fears transcend party labels.

In Part III, we address the behavioral consequences of these different er-
ror aversions. We show that a person’s error aversions are important predic-
tors of how they will behave as jurors. For example, in one of our recent
studies, the conviction rate among people who prioritize the avoidance of false
acquittals was 58 percent, compared to a conviction rate of 25 percent among
those who prioritize the avoidance of false convictions, even though these two
groups were exposed to the same evidence.® We find similar results in other
studies examining how jurors respond to expert evidence and eyewitness evi-
dence.”

In Part IV, we turn to the larger implications of our findings for legal doc-
trine and crime policy. Herbert Packer famously described two competing
models of criminal justice: (1) the crime control model, emphasizing the need
to repress criminal conduct and an outright “presumption of guilt,” and (2)
the due process model, which emphasizes the presumption of innocence, the
risk of convicting the innocent and procedural protections for the accused.*
Our results suggest that most people view both models as equally important.
This finding has substantial implications for legal doctrine, from evidence

26. We describe our methods, the populations sampled, and the limitations of these de-
signs in Section I.B. The underlying data is also all available on the Open Science Framework.

27. Preference and aversion are two sides of the same coin, with the former often used to
refer to positive desires or outcomes one wants to experience, and the latter used to refer to
negative desires or outcomes one wants to avoid. We usually speak of people’s aversions to false
convictions and false acquittals, but we occasionally speak in terms of error preferences as well.

28. Brandon L. Garrett, William E. Crozier & Rebecca Grady, Error Rates, Likelihood Ra-
tios, and Jury Evaluation of Forensic Evidence, 65 J. FORENSIC SCIS. 1199, 1203-04 (2020).

29. See, e.g., Brandon L. Garrett, Alice Liu, Karen Kafadar, Joanne Yaffe & Chad S. Dod-
son, Factoring the Role of Eyewitness Evidence in the Courtroom, 17 J. EMPIRICAL LEGAL STUD.
556, 571 (2020); Mitchell & Garrett, supra note 14, at 206.

30. Herbert L. Packer, Two Models of the Criminal Process, 113 U. PA. L. REV. 1, 9-14
(1964).
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rules to criminal procedure more broadly, which assume the trial is the “main
event” and a beyond-a-reasonable-doubt standard is the key protection for the
accused.

Put simply, our findings suggest that legal doctrines that assume the me-
dian juror is more averse to false convictions than false acquittals proceed
from an empirically false premise. Lawyers should rethink how they select ju-
rors and present evidence, and judges should reconsider how due process pro-
tections are implemented. Courts should not presume jurors will follow an
instruction to find guilt beyond a reasonable doubt. Jurors may fully under-
stand the burden of persuasion and seek to implement it in good faith, but
their error aversions may affect how they view evidence and how they decide
whether it exceeds the prosecution’s burden. As a result, jury instructions re-
garding burdens of proof may not be adequate to secure the values underlying
due process protections. Instead, we suggest courts consider nontrial protec-
tions, like more stringent pretrial screening of criminal cases, similar to the
process courts already use for civil cases. Or courts could more carefully limit
what evidence gets admitted. For far too long, constitutional criminal proce-
dure, evidence law, and trial practice have assumed jurors will impartially test
a prosecution case. We call into question that assumption and suggest a dif-
ferent path for criminal procedure.

The error aversions we document may also affect a range of broader pol-
icy decisions that define our criminal justice system. Public policy advocates
who assume the median voter will support initiatives to minimize the risk of
false convictions, regardless of impact on crime control, ignore the reality that
most Americans care equally about convicting the innocent and freeing the
guilty.’® Voters often determine criminal justice policy through ballot
measures or elections of public officials like district attorneys.* Policy debates
that pivot between extremes of being tough on crime versus protecting the
rights of the accused overlook the largest group of voters, who worry equally
about crime control and due process. Large majorities express great concern
about crime but also about police use of excessive force; they support efforts

31. To our knowledge, no research has examined Americans’ support for specific crimi-
nal justice and policing policies as a function of Americans’ error aversions. Givati, however,
examined support for police spending as a function of greater concern about false convictions
versus false acquittals and found that those more concerned about false acquittals were willing
to spend more on policing. See Yehonatan Givati, Preferences for Criminal Justice Error Types:
Theory and Evidence, 48 J. LEGAL STUD. 307, 321, 327-28 (2019). In contrast, Williamson and
colleagues examined Australians’ support for police funding as a function of the same error aver-
sions and found that those more concerned with false convictions supported greater funding of
the police. See Harley Williamson, Mai Sato & Rachel Dioso-Villa, Wrongful Convictions and
Erroneous Acquittals: Applying Packer’s Model to Examine Public Perceptions of Judicial Errors
in Australia, INT'L J. OFFENDER THERAPY & COMPAR. CRIMINOLOGY 15 (Dec. 29, 2021), https://
doi.org/10.1177/0306624X211066826.

32.  For information on the movement to accomplish criminal justice reform through

such electoral efforts, see, for example, Angela ]. Davis, Reimagining Prosecution: A Growing
Progressive Movement, 3 UCLA CRIM. JUST. L. REV. 1 (2019).
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to hold bad cops accountable but resist efforts to defund the police.* In short,
people care about public safety and fairness.

We conclude by emphasizing that despite sometimes heated legal and po-
litical rhetoric, our criminal justice system does not operate as a zero-sum
game, even though in any given case the prosecution or defense wins. The
public is not well-served by false dichotomies. Convicting the wrong person
is not just a fairness concern but also a public safety concern. When an inno-
cent person languishes in prison, a guilty person goes free.>* Unnecessarily
jailing the innocent harms the person and the community and produces no
gain in public safety.” From bail reform, to sentencing reform, to protections
against wrongful convictions, a range of proposed changes can improve both
fairness and public safety.’® This reframing should be attractive to people who
value due process and public safety. Our findings therefore support the view
that making fairness and public safety benefits clear to the public will be cru-
cial to the success of future criminal justice reforms.

I.  THE DISTRIBUTION OF TRIAL ERROR AVERSIONS IN THE GENERAL PUBLIC

Although extremely influential in formulating jury instructions at crimi-
nal trials, Blackstone’s ratio is never explicitly stated. Jurors are not told that
the law prefers to err on the side of letting the guilty go free or that all ambi-
guities and doubts should be resolved in favor of the accused, even if that
means allowing a guilty person to go free. Rather, judges typically instruct ju-
rors in a barebones manner that the “defendant is presumed innocent
of ... the charges” and that this presumption “is not overcome unless . . . you

33.  William Saletan, Americans Don’t Want to Defund the Police. Here’s What They Do
Want., SLATE (Oct. 17, 2021, 7:00 PM), https://slate.com/news-and-politics/2021/10/police-re-
form-polls-white-black-crime.html [perma.cc/Y28Q-H6E4].

34. For insights into the role of wrongful convictions in exposing failure to convict actual
culprits, as well as convicting the innocent, see, for example, BRANDON L. GARRETT, CONVICTING
THE INNOCENT 5 (2011) (“In 45% of the 250 postconviction DNA exonerations (112 cases), the test
results identified the culprit.”).

35.  For studies finding that cash bail imposition can increase reoffending while imposing
other social and sentencing harms, see, for example, Paul Heaton, Sandra Mayson & Megan Ste-
venson, The Downstream Consequences of Misdemeanor Pretrial Detention, 69 STAN. L. REV.
711, 747 (2017); Will Dobbie, Jacob Goldin & Crystal S. Yang, The Effects of Pretrial Detention
on Conviction, Future Crime, and Employment: Evidence from Randomly Assigned Judges, 108
AM. ECON. REV. 201, 224-26 (2018).

36.  Scholars and policymakers have been engaged in a rethinking of public safety from a
broader perspective, taking into account fairness to defendants, community harm, and more.
See, e.g., PHILLIP ATIBA GOFF, ELIZABETH HINTON, TRACEY L. MEARES, CAROLINE NOBO
SARNOFF & Tom R. TYLER, JUST. COLLABORATORY & CTR. FOR POLICING EQUITY, RE-
IMAGINING PUBLIC SAFETY: PREVENT HARM AND LEAD WITH THE TRUTH (2020), https://po-
licingequity.org/images/pdfs-doc/reports/re-imagining public_safety_final 11.26.19.pdf [perma.
cc/ZH3Q-EZNV]; Monica C. Bell, Police Reform and the Dismantling of Legal Estrangement,
126 YALE L.J. 2054 (2017); POLICING PROJECT & JUST. COLLABORATORY, REIMAGINING
PUBLIC SAFETY: FIRST CONVENING REPORT (2021), https://staticl.squarespace.com/static/
58a33e881b631bc60d4{8b31/t/602d826b6b3233405feabd52/1613595247852/RPS+Session+1+
Report.pdf [perma.cc/ILMA-7UJG].
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are convinced beyond a reasonable doubt that the [defendant] is guilty as
charged.”’

Given the abstract nature of this language, it is perhaps not surprising that
jurors often fail to understand that the burden of production lies solely with
the state and that the defendant has no obligation to put forth any evidence.®®
Nor is it surprising that jurors vary widely in their interpretations of the level
of subjective certainty required by the reasonable doubt instruction.* For the
Due Process Clause to consistently protect rights, it is crucial that the legal
profession understand why jurors apply different thresholds for conviction
and whether legal procedures can reduce this variability.

Efforts to harmonize juror interpretations of judicial instructions through
linguistic simplification can produce less compliance with instructions.* Fur-
ther, jury researchers agree that differences in education levels and other de-
mographic differences cannot explain why jurors interpret and apply judicial
instructions differently.*' Instead, they appear to primarily flow from differ-

37.  See COMM. ON FED. CRIM. JURY INSTRUCTIONS OF THE SEVENTH CIR., THE WILLIAM J.
BAUER PATTERN CRIMINAL JURY INSTRUCTIONS OF THE SEVENTH CIRCUIT 9 (2020),
https://www.ca7.uscourts.gov/pattern-jury-instructions/pattern_criminal jury_instructions
2020edition.pdf [perma.cc/6FAB-HASN].

38.  SeeJoel D. Lieberman, The Psychology of the Jury Instruction Process, in 1 PSYCHOLOGY
IN THE COURTROOM 129, 132 (Joel D. Lieberman & Daniel A. Krauss eds., 2009) (summarizing
studies showing that many jurors fail to understand the presumption of innocence and allocation
of burdens).

39. Id. at 133-34; see also Mandeep K. Dhami, On Measuring Quantitative Interpretations
of Reasonable Doubt, 14 ]. EXPERIMENTAL PSYCH. 353, 361 (2008) (“[A]ll three methods showed
wide interindividual variability in interpretations of reasonable doubt....”); Mandeep K.
Dhami, Samantha Lundrigan & Katrin Mueller-Johnson, Instructions on Reasonable Doubt: De-
fining the Standard of Proof and the Juror’s Task, 21 PSYCH., PUB. POL’Y & L. 169, 169 (2015)
(“[TThere is considerable inter-individual variability in interpretations, meaning that different
people interpret RD differently . . . .”); Katrin Mueller-Johnson, Mandeep K. Dhami & Samantha
Lundrigan, Effects of Judicial Instructions and Juror Characteristics on Interpretations of Beyond
Reasonable Doubt, 24 PSYCH. CRIME & L. 117, 127 (2018) (“[I]nterpretations of BRD ranged
from around .5 to 1 across people....”).

40. Reducing conceptual complexity can increase compliance, but reducing linguistic
complexity alone will likely not suffice, and reducing the amount of information given may in-
crease noncompliance. See Chantelle M. Baguley, Blake M. McKimmie & Barbara M. Masser,
Deconstructing the Simplification of Jury Instructions: How Simplifying the Features of Complex-
ity Affects Jurors’ Application of Instructions, 41 LAW & HUM. BEHAV. 284, 300 (2017) (“(O]ur
analysis also shows that simplifying certain features of complexity unintentionally and adversely
affects the punitiveness of jurors’ verdicts.”). Reducing conceptual complexity, as opposed to
linguistic complexity, is more difficult because legal concepts do not usually have simpler ana-
logs and because simplifying a concept may alter its intended meaning.

41.  See, e.g, Joel D. Lieberman, The Utility of Scientific Jury Selection: Still Murky After 30
Years, 20 CURRENT DIRECTIONS IN PSYCH. SCI. 48, 49 (2011) (“The effect of demographic char-
acteristics on verdict inclinations has been investigated for a wide variety of factors, including
occupation, age, socioeconomic status, ethnicity/race, and gender. However, these factors typi-
cally account for less than 2% of verdict variance when examined independently, and less than
5% when combined together.” (citations omitted)). Juror gender, however, has been found to be
more predictive than other demographics “in cases involving domestic homicide and/or child
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ences in “legal personality,” which involves personal beliefs and attitudes per-
taining to civil liberties, the interests of victims, and the rights of the accused.*
In particular, differences in jurors’ levels of cynicism about the justice system
and its protection of offenders and their beliefs about the frequency of crimi-
nal behavior and the efficacy of punishment translate into pro-prosecution
versus pro-defense biases; these biases in turn affect how jurors weigh evi-
dence and decide whether the evidence is sufficient for conviction.*? Jurors, in
short, react differently to the same judicial instructions because they bring dif-
ferent preconceptions and goals to the jury task.**

These differences in legal personality explain why people may differ in
their aversions to the two possible errors at trial: false convictions versus false
acquittals. Jurors averse to false acquittals should be more skeptical of defense
evidence and have a lower threshold for conviction.* Likewise, to the extent
that jurors believe that few defendants who reach trial have been falsely ac-
cused and thus discount the need for defendant protections, they should be
less concerned with the risk of false convictions and more willing to convict.
Conversely, jurors averse to false convictions should be more skeptical of
prosecution evidence and should have a higher threshold for conviction.

If most jurors have legal personalities that lead to strong aversions to
wrongful convictions, then we should expect juries to fulfill their duties in
ways that ensure constitutionally guaranteed due process for criminal defend-
ants: these jurors will hold the government to its high burden of proof and

or female victims.” See Dennis J. Devine & David E. Caughlin, Do They Matter? A Meta-Analytic
Investigation of Individual Characteristics and Guilt Judgments, 20 PSYCH. PUB. POL’Y & L. 109,
124 (2014).

42. Lieberman, supra note 41, at 49.

43.  See, e.g, Devine & Caughlin, supra note 41, at 122 (noting that juror authoritarianism
and juror trust in the legal system yield “effects on juror guilt judgments large enough to have
some practical significance”); Samantha Lundrigan, Mandeep K. Dhami & Katrin Mueller-John-
son, Predicting Verdicts Using Pre-trial Attitudes and Standard of Proof, 21 LEGAL &
CRIMINOLOGICAL PSYCH. 95, 103 (2016) (finding that pretrial attitude measures of pro-prose-
cution versus pro-defense biases accounted for more than 21 percent of the variance in juror
verdicts).

44. TItisimportant to note that jurors with different legal personalities often agree in their
verdicts where the evidence in a case clearly supports guilt or a lack of guilt; in general, “extrale-
gal” factors such as juror personality or race of the defendant tend to have their strongest effects
where the evidence is most ambiguous. See, e.g., Len Lecci, Christopher Beck & Bryan Myers,
Assessing Pretrial Juror Attitudes While Controlling for Order Effects: An Examination of Effect
Sizes for the RLAQ, JBS, and PJAQ, 31 AM. J. FORENSIC PSYCH,, no. 3, 2013, at 41, 46 (“[I]n stud-
ying the effects of pretrial bias on juror judgments, the general tendency is for evidence to carry
the day. In other words, pretrial biases are most likely to exert their influence when the case is
equally strong for the prosecution and the defense.” (citations omitted)).

45.  See Phoebe C. Ellsworth, Some Steps Between Attitudes and Verdicts, in INSIDE THE
JUROR: THE PSYCHOLOGY OF JUROR DECISION MAKING 42, 56 (Reid Hastie ed., 1993) (The
“greater the [anticipated] regret the juror feels for a mistaken conviction relative to a mistaken
acquittal, the higher will be his or her threshold of conviction”); Lundrigan et al., supra note 43,
at 96 (“For example, a juror with a pro-prosecution bias would be expected to have a lower con-
viction threshold. .. than a juror with a pro-defence bias, and consequently the former would
be more likely to return a guilty verdict compared with the latter.”).
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convict only where the proof of guilt is strong.* If many jurors have legal per-
sonalities that result in strong aversions to wrongful acquittals, however, then
we should worry that juries will not require strict proof of guilt, will not pre-
sume innocence, and will not disregard evidence such as a defendant’s crimi-
nal history that might cause them to have public safety concerns.*’

In the two Sections that follow, we first survey prior research on the pub-
lic’s trial error aversions and the limitations of this research. Then, we turn to
our own studies, presenting a very different picture of Americans’ aversions
to false convictions versus false acquittals.

A. Prior Survey Data on Trial Error Aversions

At first glance, prior research seems to support the view that a majority of
Americans share legal elites’ stronger aversion to false convictions. The pri-
mary source of evidence on the public’s trial error aversions has been the Gen-
eral Social Survey (GSS), which is a “nationally representative survey of adults
in the United States conducted since 1972.”*® The GSS “collects data on con-
temporary American society in order to monitor and explain trends in opin-
ions, attitudes and behaviors.”* Participants are adults surveyed in face-to-
face interviews, and the GSS uses multistage sampling to produce a group of
respondents proportional to the population living in the continental United
States.*® The GSS, which includes hundreds of questions on a wide range of
topics, is considered “an important contributor to the statistical and scientific
investigation of American society,” and has served as the basis for thousands
of journal articles, books, and dissertations.

The key source of data on Americans’ error aversions comes from a single
question on the GSS. Since 1985, the GSS has periodically asked Americans
the following question: “All systems of justice make mistakes, but which do
you think is worse, to convict an innocent person, or to let a guilty person go
free?”* Collectively, these surveys appear to show that “74 percent of Ameri-
cans think that convicting an innocent person is worse than letting a guilty

46. Those with the strongest aversions to false convictions might, however, hold the gov-
ernment to too high a burden and acquit those who should have been convicted under a reason-
able doubt burden.

47.  See, e.g., Lundrigan et al., supra note 43, at 105 (“We found that the more biased jurors
are towards conviction, the lower their quantitative interpretation of [beyond a reasonable
doubt].”).

48.  About the GSS, GEN.SOC. SURVEY, https://gss.norc.org/about-the-gss [perma.cc/FOXY-
HGGV].

49. Id

50. JAMES A. DAVIS & ToM W. SMITH, THE NORC GENERAL SOCIAL SURVEY: A USER’S
GUIDE 31 (Peter V. Marsden ed., 1992).

51.  Stephen Adair, Immeasurable Differences: A Critique of the Measures of Class and Sta-
tus Used in the General Social Survey, 25 HUMAN. AND SOC’Y 57, 58 (2001).

52.  Givati, supra note 31, at 317-18. The question on trial error aversions was included
in the 1985, 1990, 1996, 2006, and 2016 iterations of the GSS. Id. at 318.
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person go free, while 26 percent hold the opposite view.”*® If correct, then the
American public seems to share legal elites’ stronger aversion to false convic-
tions.

The GSS employs a forced-choice format to measure error aversions (i.e.,
respondents must choose one of the errors as worse than the other), and other
surveys using the same measurement approach reach similar conclusions to
those found on the GSS. For instance, the Cato Institute’s 2016 Criminal Jus-
tice Survey asked respondents to choose whether it would be worse to have
20,000 people in prison who are actually innocent or to have 20,000 people
escape imprisonment despite being actually guilty.* Sixty percent of the re-
spondents stated that false convictions would be worse than false acquittals.

But this forced-choice measurement approach rules out the possibility
that the error of false convictions and error of false acquittals are deemed
equally aversive and does not measure the relative strength of the aversions.
For some topics, a binary forced-choice approach may be appropriate. For ex-
ample, the approach is valuable where a researcher wants to know which of
two consumer products is favored or where a mock jury researcher is studying
whether juries acquit or convict.”® But when trying to assess the relative rank-
ing and intensity of values or policy preferences, this approach can systemat-
ically bias results and lead to incorrect predictions about what people believe
and how people will make decisions.”

53. Id.

54. EMILY EKINS, CATO INSTIT., POLICING IN AMERICA 59 (2016), https://www.cato.
org/sites/cato.org/files/survey-reports/pdf/policing-in-america-august-1-2017.pdf [perma.cc/
7ZX25-4JLK].

55. Id. at60.

56. ENCYCLOPEDIA OF SURVEY RESEARCH METHODS 290 (Paul J. Lavrakas ed., 2008)
(“Although useful for some survey items, the forced choice format has disadvantages. The pri-
mary disadvantage is that it can contribute to measurement errors, nonresponse errors, or
both.”); Arnold Lau & Courtney Kennedy, PEW RSCH. CTR., WHEN ONLINE SURVEY RESPONDENTS
ONLY ‘SELECT SOME THAT APPLY’ 3 (2019), https://www.pewresearch.org/methods/2019/05/
09/when-online-survey-respondents-only-select-some-that-apply [perma.cc/ CXW9-K24V] (not-
ing limitations of “select all that apply” questions as compared with forced-choice questions).
For a discussion of the use of forced-choice surveys and their limitations in the context of per-
sonality tests, see Yue Xiao, Hongyun Liu & Hui Li, Integration of the Forced-Choice Question-
naire and the Likert Scale: A Simulation Study, FRONTIERS IN PSYCH., 2017, at 1, 1 (“The model
may encounter underidentification and non-convergence and the test may show low test relia-
bility in simple test designs....”).

57.  There is more extensive literature regarding the problem of forced choice assessments
of individual preferences, particularly if “no choice” is a practically important option. For exam-
ple, in consumer preferences research, where consumers do have the real-world option to not
buy anything, researchers have raised concerns regarding forced-choice methodologies. See, e.g.,
Ravi Dhar & Itamar Simonson, The Effect of Forced Choice on Choice, 40 J. MKTG. RSCH. 146
(2003) (describing that where “in many real-world situations, buyers are not forced to
choose.. ... and they have the option not to purchase at all, defer purchase, or purchase else-
where,” then studies that fail to include “no-choice option[s]” may be “systematically biased and
lead to incorrect predictions”); see also G. David Hughes, Some Confounding Effects of Forced-
Choice Scales, 6 ]. MKTG. RSCH. 223 (1969).
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Our first inkling that the forced-choice approach to measuring error aver-
sions may produce misleading results arose by chance in the first of a series of
studies we undertook to examine how jurors perceive forensic evidence. In the
first of these studies, we included two questions on error aversions.*® One
question asked respondents to grade the seriousness of the criminal justice
system falsely convicting an innocent person, and another question asked re-
spondents to grade the seriousness of the criminal justice system failing to
convict a guilty person.® Respondents answered both questions using six-
point scales, with one signifying that the error was not serious and six signify-
ing that the error was extremely serious.®®All but six of the 689 persons par-
ticipating in the study answered both questions, and, to our surprise, the mean
rating for both errors was near the top of the scale (5.78 and 5.10, respectively,
for false convictions and false acquittals), and the modal rating for both errors
was six (i.e., most deemed both errors to be extremely serious).® Nearly half
of our sample (333 respondents, or 48 percent) gave the same rating to the two
errors.®? In other words, most people rated both errors to be very serious, and
many people rated the errors to be equally serious.

This discovery prompted a closer examination of GSS data on error aver-
sions, and this closer look led to the realization that the forced-choice ap-
proach to measuring aversions obscures the fact that many people are strongly
averse to both false convictions and false acquittals. Evidence in support of this
conclusion can be found in how many respondents refused to categorize one
error as more serious than the other. As shown in Table 1, every year in which
the GSS has asked its forced-choice question about trial errors, many respond-
ents indicated that they could not choose the worse error or gave no answer.*

58. Brandon Garrett & Gregory Mitchell, How Jurors Evaluate Fingerprint Evidence: The
Relative Importance of Match Language, Method Information, and Error Acknowledgment, 10 ].
EMPIRICAL LEGAL STUD. 484, 502 (2013) (Study 2).

59. Id. (“Participants were also asked to respond to two questions designed to measure
aversions to Type I and Type II errors: ‘How serious an error is it for the criminal justice system
to convict an innocent person?’ and ‘How serious an error is it for the criminal justice system to
fail to convict a guilty person?’”).

60. Id

61.  These results have not been previously reported, but the data was collected in connection
with the research reported in Garett & Mitchell, supra note 58 (data available at https://osf.io/
v8zy5). The modal response is the response that “has the highest frequency of occurrence” in a data
set. REBECCA M. WARNER, APPLIED STATISTICS 1023 (2008).

62.  Garrett & Mitchell, supra note 58.

63. Unfortunately, the GSS does not ask additional questions that would allow research-
ers to determine precisely why respondents could not choose or gave no answer, nor why the
percentages in these categories varied over time.
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TABLE 1: GENERAL SOCIAL SURVEY DATA ON TRIAL ERROR AVERSIONS

All systems of justice make Survey Year
mistakes, but which doyou | 902 | 1990 | 1996 | 2006 | 2016

think is worse?

419 684 805 1030 | 1036
(62%) | (56%) | (60%) | (68%) | (75%)
138 243 300 428 291
(20%) | (20%) | (23%) | (28%) | (21%)
109 249 198 52 49
(16%) | (20%) | (15%) | (3%) | (4%)
11 41 29 8 14
(%) [ B%) 1 @2%) [(1%) | (1%)

To convict an innocent person

To let a guilty person go free

Can’t Choose

No Answer

As shown in Table 2, this pattern repeats itself on the International Social
Survey (ISS), the global analog to the GSS.%* The ISS asks the same forced-
choice error aversion question, and again we see large numbers of respondents
unwilling to choose between the errors. These data suggest that many re-
spondents viewed the errors as equally serious and thus could not choose one
error over the other.*®

TABLE 2: INTERNATIONAL SOCIAL SURVEY DATA ON TRIAL ERROR AVERSIONS

All systems of justice make Survey Year
mistakes, but which doyou | 902 | 1990 | 1996 | 2006 | 2016

think is worse?

5204 | 9754 | 20623 | 30192 | 29572
(71%) | (66%) | (58%) | (62%) | (61%)
1316 | 3050 | 6940 | 12081 | 12904
(18%) | (21%) | (20%) | (25%) | (27%)
677 1835 | 4879 | 5627 | 5075
(9%) | (12%) | (14%) | (12%) | (10%)
153 258 2871 741 1169
(2%) | (2%) | (8%) [ (%) | (2%)

To convict an innocent person

To let a guilty person go free

Can’t Choose

No Answer

64.  About ISSP, ISSP, http://www.issp.org/about-issp [perma.cc/VX2B-QHJD] (“The ISSP
is a cross-national collaboration programme conducting annual surveys on diverse topics rele-
vant to social sciences.”).

65. Cf Moulin Xiong, Richard G. Greenleaf & Jona Goldschmidt, Citizen Attitudes To-
ward Errors in Criminal Justice: Implications of the Declining Acceptance of Blackstone’s Ratio,
48 INT'L J. L. CRIME & JUST. 14, 18 (2017) (“What does selection of Can’t Choose mean in the
context of the aforementioned surveys? This response may reflect conflict in the beliefs of the
respondents, specifically, that Type I and Type II errors are equally problematic and constitute
a miscarriage of justice, making it difficult for them to select one or the other option. It may
reflect the view that it is impossible to select one or the other because there are too many factors
that can impact the decision, such as the seriousness of the crime, criminal history of the defend-
ant or other variables.”).
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Furthermore, answering that false convictions were worse does not mean
that those respondents considered false acquittals to be minor errors. Many
people likely consider both errors to be quite serious and harmful (as data
from our initial study asking about both errors showed). Data from forced-
choice questions like those used on the GSS and ISS provide no insight into
the relative strength of the aversions.

B. New Survey Data on Americans’ Trial Error Aversions

Given these reasons for being skeptical about the existing data on the pub-
lic’s trial error aversions, we began measuring error aversions using a question
that does not force respondents to choose one error over the other:

Which of the following errors at trial do you believe causes more harm to
society?

e  Erroneously convicting an innocent person
e  Failing to convict a guilty person
e  The errors are equally bad

Using this approach, we have consistently observed large numbers of re-
spondents who rate the errors as equally harmful.

Indeed, as shown in Table 3, most Americans express equal concern about
both errors and reject Blackstone’s principle, while sizeable minorities see ei-
ther false convictions or false acquittals as the more serious error. These data
come from national samples recruited by Qualtrics (a survey research com-
pany) to be representative of the adult population in the United States with
respect to gender, race/ethnicity, age, education, income, regional location,
and political identity. Over 12,000 persons have answered our error aversion
question in seven different studies, and 61 percent of our respondents stated
that the two errors are equally harmful. Only 25 percent viewed false convic-
tions to be the more harmful error, as constitutional tradition holds. A large
minority, 14 percent, viewed false acquittals as the more harmful error.
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TABLE 3: TRIAL ERROR AVERSIONS WHEN RESPONDENTS ARE NOT FORCED TO
CHOOSE BETWEEN THE ERRORS

Which of the following errors at trial do you believe

causes more harm to society?

Erroneously Failing to The errors are

convicting an convict a equally bad

innocent person | guilty person
Garrett et al. 282 145 431
(2018)°¢ (33%) (17%) (50%)
Mitchell & Garrett | 425 315 709
(2019)%7 (29%) (22%) (49%)
Garrett et al. 440 213 1031
(2020)8 (26%) (12%) (61%)
Garrett et al. 854 437 1384
(2020)%° (32%) (16%) (52%)
Mitchell & Tetlock | 275 222 557
(2021)7° (26%) (21%) (53%)
Mitchell & Garrett | 373 226 1117
(20217 (22%) (13%) (65%)
Garrett et al. 427 150 1037
(2021)7 (26%) (9%) (64%)
Total 3076 1708 7557

(25%) (14%) (61%)

66. Brandon Garrett, Gregory Mitchell & Nicholas Scurich, Comparing Categorical and
Probabilistic Fingerprint Evidence, 63 ]J. FORENSIC SCIS. 1712, 1714 (2018) (data available at
https://osf.io/x9tm7/2view_only=6885f7881efd496c993e9b3d20ac754a).

67. Mitchell & Garrett, supra note 14, at 206.
68.  See Garrett et al,, supra note 29, at 570.

69. These results have not been previously reported, but the data on error aversions was
collected in connection with the research reported in a firearm forensics study. Brandon L. Gar-
rett, Nicholas Scurich & William E. Crozier, Mock Jurors’ Evaluation of Firearm Examiner Tes-
timony, 44 LAW & HUM. BEHAV. 412 (2020) (data available at https://osf.io/qfsc3/2view_only=
5f34d29b870b4adeb9f15d87dc23392a).

70.  Gregory Mitchell & Philip E. Tetlock, Are Progressives in Denial About Progress? Yes,
but So Is Almost Everyone Else (2021) (unpublished manuscript) (on file with authors and avail-
able upon request) (data available at https://osf.io/pwyxa).

71.  Gregory Mitchell & Brandon L. Garrett, Battling to a Draw: Defense Expert Rebuttal
Can Neutralize Prosecution Fingerprint Evidence, 35 APPLIED COGNITIVE PSYCH. 976, 981 (2021)
(data available at https://osf.io/hxr3g).

72.  Brandon L. Garrett, William E. Crozier, Karima Modjadidi, Alice J. Liu, Karen Kafadar,
Joanne Yaffe & Chad S. Dodson, Sensitizing Jurors to Eyewitness Confidence Using Reason-Based
Judicial Instructions, J. APPLIED RSCH. MEMORY & COGNITION (June 23, 2022), https://doi.org/
10.1037/mac0000035.
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To ensure that our results were not an artifact of our own measurement
method, we measured error aversions in a variety of alternative ways.” First,
we expanded the number of response options. Those who choose the “equally
bad” category might differentiate between the errors once they were allowed
to distinguish the severity of the errors. We expanded the options as follows:

Which of the following errors at trial do you believe causes more harm to
society?”

e  Convicting an innocent person is much more harmful (308, or
13%)

e  Convicting an innocent person is somewhat more harmful (156, or
7%)

e  Failing to convict a guilty person is much more harmful (192, or
8%)

e  Failing to convict an innocent person is somewhat more harmful
(206, or 9%)

e The two errors are equally bad (1449, or 63%)

This approach not only confirmed our prior finding that most respond-
ents deem the errors to be of equal magnitude but it also revealed variation
among those who deem one error weightier than the other. As we suspected,
the forced-choice approach for measuring error aversions obscures the fact
that those who rate false convictions or false acquittals as the more serious
error do not all agree on the level of harm associated with that error.”™

To further explore the relative magnitude of the two aversions, we utilized
two different ratio-based approaches to measure error aversions: a willing-
ness-to-pay approach and an error-distribution approach. To measure will-
ingness-to-pay, we asked respondents how much in additional taxes they
would be willing to pay each year to reduce the number of wrongly convicted
innocent persons and wrongly acquitted guilty persons.” As shown in Table

73. The data from these alternative measures of error aversions was collected in connec-
tion with the research reported in an eyewitness face recognition study. Adele Quigley-McBride,
William Crozier, Chad S. Dodson, Jennifer Teitcher & Brandon Garrett, Face Value? How Jurors
Evaluate Eyewitness Face Recognition Ability, ]. APPLIED RSCH. MEMORY & COGNITION (July 11,
2022), https://doi.org/10.1037/mac0000049. This data, like that summarized in Table 3, was ob-
tained from a national sample of adults recruited by Qualtrics.

74.  The information in parentheses following each response option indicates how many
respondents chose each option.

75.  Cf Matthew D. Adler, Happiness Surveys and Public Policy: What's the Use?, 62 DUKE
L.J. 1509, 1552 (2013) (“Numerous studies using standard preference data . .. have confirmed
the common-sense point that different individuals often have different rankings of commodity
bundles, income-leisure bundles, different degrees of risk aversion, and so forth.”).

76.  The questions in full read: (a) “How much more in taxes would you be willing to pay
cach year if that money were used to reduce the number of innocent persons who are wrongfully
convicted by the courts?” (b) “How much more in taxes would you be willing to pay each year if
that money were used fo reduce the number of guilty persons who are wrongly acquitted by the
courts?” For an overview of utilizing work hours to carry out such an approach, see, for example,
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4, more people were willing to pay more to reduce false convictions than false
acquittals, and on average, people were willing to pay $69.49 more to reduce
false convictions than false acquittals. Most people in our sample, however,
were either unwilling to pay any tax increase to reduce either error or were
willing to pay equal amounts to reduce both errors (see the last two rows of
Table 4, as well as the modal responses in the first three rows). This alternative
measurement method thus confirmed that most Americans care equally about
the two errors, though some within this group are so sufficiently worried
about both errors as to devote more tax dollars to reducing them.

TABLE 4: WILLINGNESS TO PAY INCREASE IN TAXES AS MEASURE OF ERROR

AVERSIONS

N 2 o

2 < W gy

it = 5 v g s

g S s < o0 £ g ]

< 5 9 s & <) ==

— o5 - 3] éﬂ =

o 2 =] < [a'4 — 2 z ?f

g =0 = 5 &

- < = |7
More Taxes to 0 858 298

Reduce False $956.30 | $246 0
Convictions

More Taxes to
Reduce False $885.26 | $232 0

$10000 | (74%) | (26%)

0- 843 313
$10000 | (73%) | (27%)

Acquittals
Difference
(False 0.
Conviction Tax | $69.50 | 0 0 $10000 |
— False
Acquittal Tax)
False . . -
Conviction Tax False Acquittal False Acquittal | Unwilling to Pay
Tax > False Tax = False Either Tax

> False - ..

; Conviction Tax | Conviction Tax | Increase
Acquittal Tax
339 295 246 276
(29%) (26%) (21%) (24%)

Our second ratio-measurement approach asked respondents for their
ideal distribution of trial errors using the following question:

Daniel Kahneman, Ilana Ritov & David Schkade, Economic Preferences or Attitude Expressions?:
An Analysis of Dollar Responses to Public Issues, 19 ]. RISK & UNCERTAINTY 203 (1999).
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In any criminal trial, there is always the risk that the jury will reach the wrong
decision. Sometimes that wrong decision results in the conviction of an in-
nocent person, and sometimes that wrong decision results in the release of a
guilty person.

Assume that each year, 100 wrong decisions are made by juries in criminal
trials. If you could distribute these wrong decisions between wrongly con-
victing innocent persons and wrongly acquitting guilty persons, how would
you distribute these two mistakes?

Type in below the number of false convictions and number of false acquittals
that you would prefer each year. Your two numbers must together total up
t0 100.77

False Convictions:
False Acquittals:

The average ratio of false convictions to false acquittals was 39:61, but the
median and modal ratios were 50:50, indicating that most commonly, re-
spondents distributed the errors equally. Figure 1 illustrates the distribution
of false conviction to false acquittals, where zero reflects an even distribution
of errors, numbers to the left of zero reflect a preference for more false acquit-
tals, and numbers to the right of zero reflect a preference for more false con-
victions.

77.  The online survey would not allow participants to proceed unless the two numbers
entered by a participant summed to 100.
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FIGURE 1: NUMBER OF FALSE CONVICTIONS PREFERRED MINUS NUMBER OF
FALSE ACQUITTALS PREFERRED

400 Mean = 21,93
Std: Dey. =47 97,
N=1,156

380

20

Fraquency

<100.00 -50.00 ag 50,00 110000

Finally, we examined whether error aversions vary with the nature of the
underlying wrongdoing, and we altered the wording of the question to focus
respondents on their concerns about making an error when serving as a juror
in a particular case. For instance, the following question asked about error
aversions in a murder trial:

Imagine you are a member of a jury in a trial of a man [accused of first-degree
murder. If you and your fellow jurors convict this man of murder, he will
receive a sentence of life in jail without the possibility of parole].”® The jury
may make the correct decision about what actually occurred, or it may make
an error and either convict an innocent man or let a guilty man go free.
Which of these two possible errors would worry you more as you serve on
the jury?

¢ T would worry much more about convicting an innocent man
e T would worry a bit more about convicting an innocent man
e T would be equally worried about both possible errors

e T would worry a bit more about letting a guilty man go free

e T would worry much more about letting a guilty man go free

78.  Thewords in brackets varied depending on the nature of the wrongdoing and possible
penalty; Table 4 specifies the cases and penalties examined. We held the gender of the defendant
constant across cases, hence our use of gendered language here.
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Table 5 summarizes our findings across the different cases that we examined,
which ranged from first-degree murder to misdemeanor driving under the in-

Error Aversions and Due Process

fluence and which also included a civil sexual harassment claim.”

TABLE 5: ERROR AVERSIONS ACROSS DIFFERENT TYPES OF CASES

. Worry equally | Worry more Worry more
Acl)lsigigilewslz?domg/ about the about false about false
P penaity errors conviction acquittal
First-degree murder/ | 587 335 234
life sentence (51%) (29%) (20%)
Xlzklllls(izggrhter/ >82 247 327

) ) )
3 years in jail (50%) (21%) (28%)
.. 571 292 293
DUI/6 months in jail (49%) (25%) (25%)
in iail 612 228 316
Rape/8 years in jai (53%) (20%) (27%)
Sexual harassment/
job loss and 601 353 202
$1000,000 in (52%) (31%) (17%)
damages (civil)

Again, we found that most people are equally concerned about the two
potential errors regardless of the wrong the defendant was accused of com-
mitting and regardless of the penalty that might be imposed on the defend-
ant.® Further, asking respondents to imagine their concerns as jurors in a
particular case did not alter the pattern that we have consistently observed.

79. These data were collected as part of a study regarding face memory ability, but not
reported in that work in progress. See Quigley-McBride et al., supra note 73 (reporting results of
three online studies, with 3,143, 1,156, and 3,180 participants, respectively). For this summary,
we grouped together those who worried much more or a bit more about false convictions or false
acquittals.

80. We did not systematically examine different penalties for each of the wrongs, so we
cannot disentangle the influence of nature of the crime/tort or penalty level on responses. These
results suggest that the aggregate pattern of error aversions we observe will be fairly stable across
types of wrongs and penalties, but more study is necessary to determine just how stable error
aversions are at the individual and group level.
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C. Summary

In sum, across several large national samples and several different ways of
measuring error aversions, we consistently find that most Americans consider
false convictions and acquittals to be equally harmful and worrisome errors.
Smaller groups see false convictions or false acquittals as the greater concern,
but within these groups, individuals differ in the degree to which they believe
the harms of one error outweigh the harms of the other.

Our results stand in stark contrast to the results obtained when error aver-
sions are measured using a forced-choice format, an approach that our data
strongly suggest leads to misleading conclusions about the distribution of er-
ror aversions among the general public. Contrary to the picture painted by
surveys that assume one error ranks above the other, our surveys consistently
reveal that the great majority of Americans reject Blackstone’s principle that
false convictions merit greater concern than false acquittals.

II. INDIVIDUAL CHARACTERISTICS AND ERROR AVERSIONS

Can we predict who will agree or disagree with Blackstone’s principle? Do
those who rate the errors as equally harmful inhabit the center of the political
spectrum? Do error aversions depend on one’s experiences with crime and the
legal system? To answer these questions, we collected information about the
demographics of our respondents, their political views, and their experiences
with and beliefs about the legal system.® It turns out that there are significant
differences between those who agree with Blackstone and those who disagree.

A. Demographic and Political Differences

A regression equation seeking to predict error aversions based on re-
spondents’ self-reported age, gender, race/ethnicity, income, education, and
political party preference (Democrat, Republican, or Independent) found that
each of these variables, except for race/ethnicity and income, significantly im-
proved prediction.®? As shown in Table 6, women were significantly more
likely than men to rate false convictions and false acquittals as errors of equal

81. The results presented here come from multiple surveys, some of which asked different
background questions. Accordingly, the number of respondents will vary across the analyses and
tables presented.

82.  We employed a multinomial regression because the variable to be predicted was di-
vided into three categories (false convictions worse, false acquittals worse, and errors equally
bad). To conduct these analyses, we combined data from the studies reported in Table 3, where
respondents had provided the same background information.
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harm,® persons under the age of 30 were less likely to equate the errors com-

pared to older persons,* and those with post-college education were more
likely to rate false convictions as the more serious error.®

TABLE 6: ERROR AVERSIONS BY DEMOGRAPHIC CATEGORIES AND POLITICAL

PARTY AFFILIATION

Gender Age Education Political Party
] B EEIEREEEE = 5
Sl el El | §12E|EC|E5 5|2 |¢%2
3 @ S o = Sleae|g X g c et
Error 5] s o I & 2% |29 & =2 ®
S Fleg|g e S g =
Aversion g ogf’g ] - 5 g

% s =)

3 8| %

o 3

g g
2265 (1378 |[310 767 1308 (522 1103 |53 1451 |957 1245

Equally Bad

(64%) |(48%) [(53%) |(60%) |(64%) [(69%) |(66%) |(58%) [(52%) |(62%) |(60%)
False 709 921 153 324 455 124 340 26 868 405 359
Conviction [(20%) [(32%) [(26%) [(25%) [(22%) [(17%) [20%) [(29%) [(31%) [(23%) [(19%)
False 568 565 118 191 289 106 239 59 470 224 441
Acquittal  [(16%) [(20%) [(20%) |(15%) [(14%) [(14%) [(14%) |(14%) [(17%) |(15%) [(21%)

One might expect that conservatives would be more concerned about law
and order, and thus especially sensitive to letting the guilty go free, while lib-
erals would be more concerned about the rights of the accused and the pro-
spect of wrongful convictions. But our results defied that simple dichotomy.
A greater percentage of Democrats were most averse to false convictions, but
Republicans were outnumbered by Democrats and Independents among
those most averse to false acquittals. And a majority of all three groups rated

83. A chi-square test rejected the null hypothesis that error aversions were evenly distrib-
uted among women and men (x*(2) = 173.74, p <.001). Only a handful of respondents identified
as nonbinary, agendered, or gender queer; these respondents predominantly rated both errors
as equal. In an earlier study, Professor Givati wrote that “[u]sing GSS data, I find that women
care less about convicting the innocent than men.” Givati, supra note 31, at 310. Our results
using the expanded measure of error aversions show that most women are equally concerned
about the two errors rather than less concerned about false convictions.

84. A chi-square test rejected the null hypothesis that error aversions were evenly distrib-
uted across age groups (x*(4) = 25.07, p <.001).

85. A chi-square test rejected the null hypothesis that error aversions were evenly distrib-
uted across educational groups (x*(4) = 26.43, p <.001).
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both errors as equally harmful, with Republicans and Independents signifi-
cantly more likely to be in this group than Democrats.®

The results summarized in Table 6 demonstrate that these demographic
and political differences occur at the margins, but what stands out is our pri-
mary finding that the majority of Americans agree convictions of the innocent
and acquittals of the guilty are equally important. Across political and demo-
graphic differences, most Americans believe both types of error equally mat-
ter, rejecting the Blackstone principle and the foundational premise of the Due
Process Clause. A key question is whether this flows from experiences with
the criminal justice system or, conversely, whether this correlates with differ-
ent views about the criminal justice system. We turn to that question next.

B. Experiences with, and Perceptions of, the Criminal Justice System

Broad demographic and political categories do a poor job differentiating
among those with different error aversions, but perhaps the source of these
differences can be found in individuals” experiences with, and perceptions of,
the criminal justice system and crime. To dig deeper into the possible origins
of the different error aversions, we asked a series of questions about respond-
ents’ experiences with, and beliefs about, crime and the functioning of the
criminal justice system.*

First, to examine the relationship between error aversions and experi-
ences with the criminal justice system, we asked respondents whether they
themselves or a close family member had ever been arrested, falsely accused
of a serious crime, or the victim of a serious crime. Second, to examine the
relationship between error aversions and beliefs about the operation of the
criminal justice system, we asked respondents to estimate the number of false
convictions, false acquittals, and unsolved crimes per 100 crimes, and we
asked respondents whether they believe the criminal justice system gives too
much or too little attention to the interests of criminal defendants and crime
victims.

Surprisingly, different experiences with the criminal justice system did
not correlate with different error aversions. Although a substantial number of
our respondents reported that they or family members had been arrested or
victimized, none of these experiences significantly predicted error aversions.®®
But different beliefs about the functioning of the criminal justice system did
correlate with differences in error aversions. Estimates of the number of false
convictions, false acquittals, and unsolved crimes, as well as perceptions that

86. A chi-square test rejected the null hypothesis that error aversions were evenly distrib-
uted across political groups (x*(4) = 113.53, p <.001).

87.  This data was collected as part of the research reported in a study on fingerprint ex-
perts. Mitchell & Garrett, supra note 71. To avoid having these estimates influence error aversion
responses, we asked these questions after participants answered our error aversion question.

88.  Ofthe 1716 participants in this study, 454 (27%) reported that they or a family mem-
ber had been arrested, 350 (20%) reported that they or a family member had been a crime victim,
and 152 (9%) reported that they or a family member had been falsely accused of a crime.
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the criminal justice system attends too much or too little to the interests of
defendants or victims, all significantly or marginally predicted error aver-
sions.*

Examining these specific beliefs in more detail sheds further light on the
possible origins of the different error aversions. As shown in Table 7, when it
comes to beliefs about the treatment of criminal defendants, those who worry
most about false convictions believe that the law gives too little protection to
criminal defendants, those who worry most about false acquittals believe the
law gives too much protection to criminal defendants, and those who worry
about both errors largely believe the law gives about the right amount of pro-
tection to criminal defendants. All three groups believe the law gives too little
attention to the interests of crime victims, but the only significant gap in be-
liefs was between those most worried about false convictions and those who
worry about both errors.*

TABLE 7: PARTICIPANT BELIEFS ABOUT THE INTERESTS OF THE ACCUSED AND

VICTIMS
Too Little or Too Much Too Little or Too Much
) Protection of Criminal Attention to Victim

Error Aversion | Defendants Interests

(SD) (SD)
False -.142 -412
Conviction (.73) (.72)

b B

False Acquittal (3;; 3) ('22)

.09° -.53b
Equally Bad (71) (59)

Although estimates of the error rates improved prediction of which error
aversion individuals would hold when those estimates were added to a regres-
sion equation, most of the observed differences in estimates across the error
aversion groups did not rise to the level of statistically significant differences

89. A multinomial regression predicting whether respondents stated that false convic-
tions were worse, false acquittals were worse, or that the errors were equally bad found that es-
timates of false acquittals per 100 trials and views about the interests of criminal defendants and
crime victims were associated with error aversions below the usual .05 statistical significance
level. Estimates of false convictions were associated with error aversions at the p = .09 level and
estimates of unsolved crimes were associated with error aversions at the p = .05 level.

90. Participants were asked whether the law gives too little (scored as -1), too much
(scored as 1), or about the right amount of protection to criminal defendants (scored as 0), and
participants were asked whether the law gives too little (-1), too much (1), or about the right
amount of attention to victim interests (0). The mean scores in Table 7 below 0 indicate too little
protection or attention, and mean scores above 0 indicate too much protection or too much
attention. Mean scores in Table 7 with different superscripts were significantly different from
one another at the .05 level, as determined by a post hoc Tukey test.
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when considered on their own. As shown in Table 8, those most concerned
about false convictions gave higher estimates of the number of false convic-
tions and lower estimates of the number of false acquittals than those most
concerned with false acquittals. Those equally concerned about the two errors
gave estimates that fell between the other groups’ estimates. Only the higher
estimate of false convictions given by those most averse to false convictions
differed significantly from the estimates of other groups.” Interestingly, all
error aversion groups gave, on average, similar estimates of the number of
unsolved crimes, and all three groups estimated false acquittals to be higher
than false convictions.

TABLE 8: PARTICIPANT ESTIMATED ERROR RATES AND UNSOLVED CRIME

RATES BY ERROR VERSIONS

Mean False Mean False Mean Unsolved

E Aversi Convictions Acquittals per Crimes per 100
[TOT AVEISION | her 100 Trials 100 Trials Reported Crimes

(SD) (SD) (SD)
False 23.08 27.73 40.73
Conviction (22.31) (21.45) (22.83)

, 18.9 31.13 40.78

False Acquittal |, 5) (22.4) (23.22)

20.23 27.78 39.78
Equally Bad (17.89) (19.61) (21.04)

Finally, we asked respondents how often they worried that they or a fam-
ily member would be a victim of a crime or falsely accused of a crime. Both
worries significantly predicted error aversions.”? As shown in Table 9, those
who worried most about false acquittals also worried more about being a
crime victim than those who saw the errors as equally bad, and those who

91. The difference in each group’s mean estimates were tested using a post hoc Tukey
test. The mean estimate of false convictions given by those most averse to false convictions was
significantly different from the estimate given by those most averse to false acquittals (p = .03)
and those equally averse to the errors (p =.04). The difference in estimates by those averse to
false acquittals and those equally averse to the errors was not statistically significant. With regard
to estimates of the number of false acquittals, the difference in estimates given by those most
averse to false acquittals was marginally significant when compared to the estimates given by
those equally averse to the errors (p = .067). No other comparisons were marginally or statisti-
cally significant.

92. A multinomial regression predicting whether respondents stated that false convic-
tions were worse, false acquittals were worse, or that the errors were equally bad found that fear
of crime and fear of false accusations were both associated with error aversions below the usual
.05 statistical significance level.
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worried most about false convictions worried more about being falsely ac-
cused of a crime compared to those holding other error aversions.”

TABLE 9: PARTICIPANT FEARS OF CRIME AND FALSE ACCUSATIONS OF

COMMITTING A CRIME
Error Aversion Mean Fear of Crime | Mean Fear of False Accusation
(SD) (SD)
False Conviction ?10; 3) ?1656 ;)
False Acquittal ?1169;) ?135621))
Equally Bad ?195;) ?12; ;)

By tying the demographic and system-perception portraits together, we
can paint a richer portrait of the persons who hold the different error aver-
sions. Those who weigh false convictions more heavily tend to be those who
are highly educated, male Democrats who believe that the law does not pro-
vide adequate protections for criminal defendants or that the false conviction
rate is relatively high. Those who weigh false acquittals more heavily tend to
be those who believe the false conviction rate is relatively low and that the law
gives too much protection to defendants and too little attention to the interests
of victims. Those who weigh the errors equally tend to be Independents over
the age of 30 (especially female Independents over the age of 50) who worry
about being a crime victim or believe that the law does a good job protecting
the rights of criminal defendants but not with respect to the interests of vic-
tims.

Notwithstanding these differentiating factors, it is important not to over-
state the identifiable differences among those who hold different error aver-
sions. Indeed, wagering that a randomly chosen American is more likely to
see false convictions and false acquittals as equally bad errors would, over
time, be the smart bet. In our samples, most Democrats and Republicans fell
into this middle ground category, as did persons of all ages, races, and ethnic-
ities. While it is true that more women than men fell into this middle ground
category, almost half of the men in our samples fell into this category too.

Thus, our detailed analyses of the characteristics of the people who ex-
press different error aversions leave us with an important takeaway: large

93. Participants were asked to rate how frequently they worry about being a victim of
crime and about being falsely accused of a crime on a 1 (never worry about this possibility) to 6
(worry about this possibility on a daily basis) scale. Thus, higher scores in Table 9 reflect greater
worry. Mean scores in Table 9 with different superscripts were significantly different from one
another at the .05 level, as determined by a post hoc Tukey test.
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numbers of Americans across a range of demographic and ideological differ-
ences share the view that avoiding convictions of the innocent and acquittals
of the guilty are equally important goals for the law to have. As we discuss
next, these findings have important implications for what happens at trial.

III. JUROR BEHAVIOR AND ERROR AVERSIONS

A number of prior studies have found that the legal personalities associ-
ated with pro-prosecution versus pro-defense biases predict juror behavior in
mock trials.®* But does the aspect of legal personality that we focus on—trial
error aversions—also predict juror behavior? Across many different studies
involving several thousand jury-eligible adults, we find that jurors’ error aver-
sions do predict how individuals will analyze and weigh evidence to reach a
decision on conviction or acquittal. We first describe our findings on the con-
viction rates associated with the different error aversions, and then we develop
two possible overlapping explanations for these findings.

A. Error Aversions and Conviction Rates

A striking demonstration of the importance of error aversions can be seen
in a comparison of conviction rates across the groups. Table 10 presents the
conviction rates of the three error aversion groups from our mock juror stud-
ies in which participants were asked to vote for conviction or acquittal:** those

94.  See, e.g., Len Lecci & Bryan Myers, Individual Differences in Attitudes Relevant to Ju-
ror Decision Making: Development and Validation of the Pretrial Juror Attitude Questionnaire
(PJAQ), 38 J. APPLIED SOC. PSYCH. 2010, 2028 (2008) (“Our findings suggest that attitudes relat-
ing to a tendency to convict, confidence in the judicial system, cynicism toward the defense,
racial bias, beliefs regarding the innate quality of criminal behavior, and the belief that individ-
uals do not receive equal protection under the law (i.e., social justice) are relevant factors in how
final legal judgments are reached.”); Len B. Lecci & Bryan Myers, Predicting Guilt Judgments and
Verdict Change Using a Measure of Pretrial Bias in a Videotaped Mock Trial with Deliberating
Jurors, 15 PSYCH., CRIME & L. 619, 628 (2009) (“The present study demonstrates the predictive
validity of the PJAQ [measuring pro-prosecution vs. pro-defense bias] using ecologically valid
stimuli (e.g. realistic trial videotape) and legal procedures (e.g. jury deliberation).”); Lecci et al.,
supra note 44, at 50-52 (finding that three alternative measures of legal personality predicted
verdict tendencies); Lundrigan et al,, supra note 43, at 105 (“We found that the more biased
jurors are towards conviction, the lower their quantitative interpretation of [the beyond a rea-
sonable doubt instruction].”); Lisa L. Smith & Ray Bull, Validation of the Factor Structure and
Predictive Validity of the Forensic Evidence Evaluation Bias Scale for Robbery and Sexual Assault
Trial Scenarios, 20 PSYCH., CRIME & L. 450, 452 (2014) (showing that jurors predisposed to favor
the prosecution rated the prosecution’s DNA evidence more favorably).

95. In these studies, we randomly assigned participants to different trials in which they
would be exposed to different types of evidence in support of the prosecution or defense. Each
mock juror participated in only one trial, and mock jurors did not deliberate before providing
their responses (for additional details, please consult the studies cited in Table 10). To ensure
that persons with one particular error aversion were not by chance consistently assigned to trials
in which the evidence of guilt was weak or strong, we examined the distribution of participants’
error aversions across the trials and found that none of the error aversion types was overrepre-
sented in any particular trial (i.e., there were no significant differences in the percentage of mock
jurors holding the different error aversions across the trials).
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most worried about false convictions are consistently less prone to convict de-
fendants, while those most worried about false acquittals are more prone to
convict, and those who worried equally about the two errors consistently ex-
hibit conviction rates between the two extremes. Consistent with these differ-
ences in conviction proneness, we also observe that those most averse to false
acquittals rate the prosecution’s evidence against the defendant to be stronger
than those who equate the errors or those who worry more about false con-
victions, and this group is more trusting of the prosecution’s forensic evidence
and more skeptical of the defense’s evidence.*

TABLE 10: CONVICTION RATES BY ERROR AVERSION

Garrett, .

Error Aversion Garrett et Garrett et Crozier & g/[;i}el:[u &

al. (2018)%7 | al. (2020)*® | Grady (2021)1%0

(2020)*

False

. 46% 48% 25% 43%

Conviction

Errors Equally | o, 51% 39% 50%

Bad

False Acquittal | 62% 65% 58% 59%

Jurors’ trial error aversions, in short, are good proxies for pro-prosecution
versus pro-defense biases that potential jurors bring into the courtroom.
Those more concerned about false convictions will be more accepting of de-
fense evidence and more skeptical of the state’s evidence, while those more

96.  See Garrett et al., supra note 28, at 1203 (“[P]eople who were more concerned about
failing to convict a guilty person were more likely to vote guilty, believe the case was stronger,
have a higher opinion of the reliability of voice and fingerprint evidence, and believe more peo-
ple brought to criminal trial are guilty . . ..”); Mitchell & Garrett, supra note 14, at 206 (“[TThose
with stronger aversions to false acquittals versus false convictions gave more weight to the fin-
gerprint evidence regardless of experimental condition . .. .”); Mitchell & Garrett, supra note 71,
at 982-84 (discussing greater skepticism to a fingerprint expert for the defense among those
most concerned about false acquittals).

97.  These results have not been previously disclosed, but the data were collected in con-
nection with the research reported in a study of categorical and probabilistic fingerprint evi-
dence. Garrett et al., supra note 66.

98. Garrettetal., supra note 29, at 570.

99.  Garrett et al,, supra note 28, at 1204 tbl.2.

100.  These results have not been previously disclosed, but the data were collected in con-

nection with the research reported in a study on trends in progress among progressives. Mitchell
& Tetlock, supra note 70.
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concerned about false acquittals will be more likely to exhibit the opposite
tendencies.'"!

B. Evidence Skepticism or Burden of Proof Adjustments?

The differences in conviction rates we observe across the error aversion
groups could be the product of two mechanisms: (1) an evidence skepticism
effect, in which false-conviction avoidant jurors are more receptive to pro-
defense evidence and arguments, and false-acquittal avoidant jurors are more
receptive to pro-prosecution evidence and arguments, or (2) a burden of proof
adjustment effect, in which jurors adjust their subjective threshold to convict
up or down depending on which error they seek to avoid.

Support for the evidence skepticism mechanism is provided by the fact
that, despite seeing the same evidence, those averse to false convictions tend
to rate the strength of a prosecution case as weaker than those averse to false
acquittals. But we have also observed differences in the subjective certainty
thresholds associated with a vote for conviction across the error aversion
groups.'” Because jurors remain free to determine what level of subjective
certainty equates to reasonable doubt about guilt, jurors can vary the strin-
gency with which they hold the prosecution to its burden of proof.'®> We sus-
pect that, at times, both effects occur, depending on the strength of the
evidence and the magnitude of worry about false convictions or false acquit-
tals.

101.  Our evidence strongly suggests that error aversions affect how jurors analyze and
weigh evidence, but we also have some evidence suggesting that error aversions affect the level
of subjective certainty required for conviction. In particular, we found in one study that error
aversions affected receptivity to prosecution evidence and the level of subjective certainty about
guilt needed for jurors to vote for conviction. Those most concerned about false convictions
rated the prosecution’s case as weaker and required greater subjective certainty that the defend-
ant committed the crime before voting for conviction (on average, those who worried about false
acquittals voted to convict once they believed it was 71 percent likely the defendant committed
the crime, whereas those worried about false convictions voted to convict once they believed it
was 81 percent likely the defendant committed the crime) (based on data from Mitchell & Gar-
rett, supra note 14). In another study, however, we found smaller differences in the level of sub-
jective certainty required for conviction (on average, all of the error aversion groups voted for
conviction only once the likelihood of guilt was approximately 80 percent), but those who wor-
ried more about false acquittals viewed the prosecution’s case as much stronger than those who
worried more about false convictions (based on data from Mitchell & Garrett, supra note 71). In
other words, in trials in this study, it was harder to convince those averse to false convictions of
the defendant’s guilt and easier to convince those averse to false acquittals of the defendant’s
guilt, but the groups had similar subjective certainty thresholds for voting to convict.

102.  This data was collected as part of a study on using defense expert rebuttal to neutralize
prosecutorial fingerprint evidence. Mitchell & Garrett, supra note 71.

103.  See, e.g., United States v. Hernandez, 176 F.3d 719, 728 (3d Cir. 1999) (“Reasonable
doubt is not an easy concept to understand, and it is all the more difficult to explain.”); State v.
Bennett, 165 P.3d 1241, 1248 (Wash. 2007) (“We recognize that the concept of reasonable doubt
seems at times difficult to define and explain.”). See generally Michael D. Cicchini, Instructing
Jurors on Reasonable Doubt: It’s All Relative, 8 CALIF. L. REV. ONLINE 72 (2017).
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When jurors’ subjective thresholds for conviction have been measured,
one finds “sizable variability in interpretations of the standard when it is left
undefined.”'* Our research suggests that error aversions may influence where
different jurors set those thresholds, causing some jurors to view the beyond-
a-reasonable-doubt standard as less demanding. But we have also found that
those with different error aversions often have similar subjective certainty
thresholds for convicting. For example, as shown in Figure 2 below, in one of
our mock juror studies, those who voted to acquit typically estimated the like-
lihood of offense to be below 50 percent, and those who voted to convict typ-
ically estimated the likelihood of offense to be above 75 percent across all three
error aversions.'? Still, in this same study, those most averse to false acquittals
viewed the prosecution’s evidence as stronger and the defense’s evidence as
weaker than those most averse to false convictions, even though both groups
were viewing the same evidence.'® Thus, even if those with different error
aversions have similar subjective certainty thresholds for voting for convic-
tion, it may still be easier for the state to convince those most averse to false
acquittals that the evidence exceeds this threshold. In other words, error aver-
sions appear to relate to differences in conviction proneness.

104. Dhami et al,, supra note 39, at 176; see also C.M.A. McCauliff, Burdens of Proof: De-
grees of Belief, Quanta of Evidence, or Constitutional Guarantees? 35 VAND. L. REV. 1293, 1325
tbl.2 (1982) (reporting a survey showing variations in interpretation of the beyond-a-reasonable-
doubt standard, from 50% to 100%, with the most common response at 90% and next most
common at 95%).

105. Mitchell & Garrett, supra note 71.

106.  See Mitchell & Garrett, supra note 72, at 981-82 (finding that those most averse to
false acquittals were less influenced by defense evidence than those most averse to false convic-
tions).
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FIGURE 2: ERROR AVERSIONS AND SUBJECTIVE CERTAINTY THRESHOLDS TO
CONVICT
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Which Error Harms Society More?

Judges have long suspected that both processes may be at work. For in-
stance, anticipating the empirical evidence that we marshal here, Judge Jack
Weinstein, writing with Tan Dewsbury, speculated that jurors “may evaluate
the same evidence differently and adjust the burden of proof based on per-
sonal experience.”'”” And consistent with our findings, they attributed this
variance to differences in the “degree of confidence in the police, the prosecu-
tor, the court[,] and the justice system as a whole.”'*

To be sure, where jurors perceive evidence of guilt to be particularly
strong or weak, differences in jurors’ error aversions are unlikely to result in
differences in trial verdicts.'®” In ambiguous cases, however, jurors’ error aver-
sions may play an important role in determining whether a defendant is ac-
quitted or convicted. In light of the recent Supreme Court decision declaring

—

107. Weinstein & Dewsbury, supra note 25, at 171.

108. Id.at172.

109.  See, e.g., Leticia De La Fuente, E. Inmaculada De La Fuente & Juan Garcia, Effects of
Pretrial Juror Bias, Strength of Evidence and Deliberation Process on Juror Decisions: New Validity
Evidence of the Juror Bias Scale Scores, 9 PSYCH., CRIME & L. 197, 206 (2003) (“(I]n our
study, . . . the bias scores collected by the [Juror Bias Scale have] been shown to be valid predic-
tors of the verdicts of mock jurors in the case of ambiguous evidence, but not in those of clear
evidence.”); Mitchell & Garrett, supra note 14, at 208-09 (discussing how evidence that the pros-
ecution’s fingerprint examiner scored poorly on a proficiency test convinced even those jurors
most concerned about false acquittals that the state’s case was weak).
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that the Sixth Amendment to the Constitution requires unanimous jury ver-
dicts in all trials of serious offenses,'' a single juror particularly worried about
false convictions may be sufficient for the defendant to win acquittal. Con-
versely, a single juror worried about the consequences of false acquittals may
be the difference between a hung jury and a verdict of acquittal.

Even though error aversions may not matter in every case, they could be
crucial in the marginal case. Our research validates the voir dire undertaken
by counsel for Christopher Michael Sanchez, the case with which we opened
this Article.!!! Existing multi-question measures of legal personality cannot
practically be used during voir dire because they are too lengthy and time-
consuming.'? But jurors’ error aversions can be quickly and easily assessed
during voir dire by asking the venire for a showing of hands of those who be-
lieve that it is worse to convict an innocent person or to acquit a guilty person
and those who cannot choose which error is worse. This simple inquiry will
reveal much about how those in the venire view the rights of criminal defend-
ants versus the interests of crime victims and about how jurors will approach
the evidence about to be presented at trial.

While our empirical evidence of behavioral tendencies associated with the
different error aversions cannot support the conclusion that any particular ju-
ror should be excused for cause due to a pro-prosecution or pro-defense bias,
the evidence should raise concern when attorneys are deciding how to exercise
peremptory strikes. Furthermore, judges confronted with many prospective
jurors who reject Blackstone’s principle should consider instructions designed
to help these jurors understand their obligations under current due process
law. We hope that other attorneys will follow the lead of Mr. Sanchez’s counsel
and that other courts will follow the lead of the judges in Mr. Sanchez’s case,
who recognized that trial error aversions are a proper area of inquiry during
jury voir dire.

Such voir dire should lead to a more balanced jury, but still, the question
remains: should the legal system accept the possibility that juries comprised
of those strongly averse to false acquittals are likely to convict some defend-
ants on evidence that the median juror would find quite weak and not free of
doubt? This prospect of jury nullification of the defendant’s rights moves us
beyond questions of trial strategy to questions of fundamental system design.

IV. THE LARGER CONSEQUENCES OF THE PUBLIC’S ERROR AVERSIONS

The discovery of large numbers of prospective jurors who place false ac-
quittals on par with, or even above, false convictions in the hierarchy of trial

110. Ramosv. Louisiana, 140 S. Ct. 1390, 1397 (2020) (“So if the Sixth Amendment’s right
to a jury trial requires a unanimous verdict to support a conviction in federal court, it requires
no less in state court.”).

111.  See supra text accompanying notes 1-8.

112.  See Lecci et al,, supra note 44, at 59 (discussing how standardized measures of legal
personality might be used as pretrial questionnaires, in expanded voir dire, or in abbreviated
fashion during ordinary voir dire).
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errors raises foundational questions about the meaning of due process under
the U.S. Constitution and how to preserve it. Historically, Professor Packer’s
“due process” model of the criminal justice system has been more influential
within the academy and courts than the crime control model, ' which Packer
described as operating on the “presumption of guilt” for those who are not
quickly screened as unlikely to have offended.''* Whereas under the crime
control model, “no errors should suffice for reversal if the appellate court con-
cludes on a review of all the evidence that the factual guilt of the accused was
adequately established,”""” under the due process model, “any error abridging
basic rights of the defendant . . . should be ground for reversal irrespective of
the strength of the rest of the case.”!!® These different approaches to errors at
the trial level flow from different assumptions about the reliability of the fact-
finding process: the crime control model places great faith in the ability of
police and prosecutors to make accurate decisions, but the due process model
“stresses the possibility of error” in the factfinding process.''” How far the law
should go to avoid error depends on our confidence in the reliability of the
system, our willingness to forgo efficiency and finality to avoid error in indi-
vidual cases, and our relative aversion to false convictions versus false acquit-
tals. Our results suggest that most people seek to navigate a middle ground
between Packer’s archetypal models, a path that controls crime without tread-
ing on the rights of the truly innocent."'® People do worry about errors in the
factfinding process, but many worry that these errors often benefit rather than
harm the accused, and most people see just as much harm to society from
letting the guilty go free as from imprisoning the innocent.

That most people do not fully share core due process commitments under
the U.S. Constitution raises several possible responses. One response to this
new evidence of public sentiment at odds with the intuitions of legal elites

113.  See Packer, supra note 30, at 9-14; see also HERBERT L. PACKER, THE LIMITS OF THE
CRIMINAL SANCTION 153-73 (1968). On the influence of Packer’s two-model conceptualization,
see, for example, Hadar Aviram, Packer in Context: Formalism and Fairness in the Due Process
Model, 36 LAW & SOC. INQUIRY 237, 243 (2011) (reviewing PACKER, supra note 30) (“The aca-
demic fascination with Herbert Packer’s two models of the criminal process has yielded an amaz-
ing thread of scholarship involving a variety of academic disciplines.”).

114.  Packer, supra note 30, at 11-12 (“If there is confidence in the reliability of informal
administrative factfinding activities that take place in the early stages of the criminal process, the
remaining stages of the process can be relatively perfunctory without any loss in operating effi-
ciency. The presumption of guilt, as it operates in the Crime Control Model, is the expression of
that confidence.”).

115. Id. at54.
116. Id.at55.
117. Id. at14.

118.  Professor Packer emphasized his two models were “normative” and “represent an at-
tempt to abstract two separate value systems that compete for attention in the operation of the
criminal process.” Id. at 5. Professor Packer surely would not be surprised to find many people
hold values falling in between a value system that only emphasizes crime control or one that only
emphasizes the rights of the accused.
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would be to reconsider the balance of protections in place to protect the ac-
cused while permitting vigorous investigation and prosecution of crimes.'"
Perhaps the current balance of interests under the due process calculus places
too much weight on the interests of the accused and not enough weight on the
interests of past and future victims of the guilty. For those who believe that
due process should reflect public values, our data, therefore, provide grounds
for reconsidering the nature of due process in criminal adjudications.

Alternatively, if the Constitution dictates the preference for wrongful
convictions over wrongful acquittals regardless of the general public’s values,
then we need to redouble our efforts to secure the due process model. For
those who believe Blackstone’s principle is incorporated into the Constitution,
our data should be alarming and should lead to a reconsideration of how to
institutionalize Blackstone’s principle to ensure that all jury trials resolve rea-
sonable doubts in favor of the accused.'®

In the Sections that follow, we first discuss the implications of our find-
ings for the heavy reliance on the burden of proof as a protection against false
convictions and consider alternative means of ensuring that only the truly
guilty are convicted. We then turn to the broader implications of our data for
criminal justice reforms and policymaking.

A. Rethinking the Burden of Proof as the Primary Safeguard of Defendants

Our research suggests that most jurors come to the courtroom predis-
posed to give equal weight to prosecution and defense evidence and are just
as likely to resolve doubts in favor of the prosecution as they are to resolve
them in favor of the accused. As a result, those equally concerned about false
convictions and false acquittals can be more easily persuaded of guilt than
those more concerned about false convictions. Differences in subjective
thresholds for conviction and differences in how evidence is assessed and
weighed may both contribute to differences in conviction proneness, a pro-
spect that raises serious doubts about the ability of a burden of persuasion to
guard against false convictions. If jurors with different error aversions can
watch the very same trial and come away with very different impressions of
how strong the evidence of guilt is, then prescribing the burden of proof in
strict, quantitative terms is likely to have little impact on the outcome. Fur-
thermore, no matter how the burden of proof is described, ultimately, every

119. Recently, a few legal scholars have questioned whether criminal law goes too far in
protecting against false convictions. E.g., Allen & Laudan, supra note 20; Epps, supra note 16.
For the most part, these critiques proceed from the premise that false acquittals likely cause more
harm than most theorists assume rather than any empirical analysis of the relative error prefer-
ences of citizens.

120. The law seeks to institutionalize an aversion to false convictions through the “inter-

laced principles of juror unanimity, the presumption of innocence, and proof beyond reasonable
doubt.” State v. Gaiter, No. F12-8535, 2016 WL 2626005, at *8 (Fla. Cir. Ct. May 9, 2016).
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individual juror must translate that verbal description into a subjective thresh-
old for conviction. Currently, we have little reason to believe that a single in-
struction can produce the same high, subjective threshold across all jurors.'

If the law, therefore, is serious about erring on the side of avoiding false
convictions, it would do well to focus on what evidence the prosecution can
present rather than on the burden of proof.'* Critics of constitutional rules of
criminal procedure have long argued that the courts should focus on truth-
seeking and substantive justice rather than procedural ideals.'> The Consti-
tution generally imposes few substantive restrictions on the admissibility of
evidence.'* Making it harder to introduce evidence of a defendant’s prior
convictions and other bad acts,'® further restricting the use of inculpatory
hearsay when declarants are not available,'* limiting the use of unreliable eye-
witness testimony,'*” curtailing interview practices that lead to questionable
confessions,'* and rigorously regulating questionable expert evidence offered

121.  See, e.g.,, Kwangbai Park, Yoori Seong, Minchi Kim & JongHan Kim, Juror Adjust-
ments to the Reasonable Doubt Standard of Proof, 22 PSYCH., CRIME & L. 599, 613 (2016) (“This
study indicated that participants who voted to convict were more likely to lower their interpre-
tation of the legal standard than those who voted to acquit, regardless of the method used to
measure the interpretation.”).

122.  For discussion of the manner in which innocence is underprotected by constitutional
criminal procedure, see infra Section IV.B. To be sure, exclusionary rules also flow from the Due
Process Clause, as well as other amendments, particularly the Fourth Amendment. Richard M.
Re, The Due Process Exclusionary Rule, 127 HARV. L. REV. 1885, 1887 (2014) (describing the
“historically evolving interrelationship between the Fourth Amendment and the Due Process
Clauses”). Reliability of evidence, however, is principally an evidence law concern and not a con-
stitutional or due process concern. See, e.g., Sandra Guerra Thompson, Daubert Gatekeeping for
Eyewitness Identifications, 65 SMU L. REV. 593, 596 (2012) (developing how policing reliability
is the “principal role of the rules of evidence”).

123.  For the argument that exclusionary rules should focus on accurate evidence and pri-
vacy, see Akhil Reed Amar, Against Exclusion (Except to Protect Truth or Prevent Privacy Viola-
tions), 20 HARV. ]J.L. & PUB. POL’Y 457, 457-58, 460 (1997). For the argument that, more
broadly, constitutional criminal procedure should focus on substance over process, see WILLIAM
J. STUNTZ, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE 79 (2011).

124.  See generally Alex Stein, Constitutional Evidence Law, 61 VAND. L. REV. 65 (2008).

125.  FED.R. EVID. 404 (regulating admissibility of character evidence, including prior bad
acts).

126.  FED.R.EVID. 801-04 (regulating admissibility of hearsay evidence).

127.  The Supreme Court adopted a “reliability” test in the eyewitness area, but it has been
long viewed as ineffectual in practice and focusing on a range of factors not associated with re-
liability. Manson v. Brathwaite, 432 U.S. 98, 110-14 (1977); see, e.g., Brandon L. Garrett, Eyewit-
nesses and Exclusion, 65 VAND. L. REV. 451, 452 (2012); Gary L. Wells & Deah S. Quinlivan,
Suggestive Eyewitness Identification Procedures and the Supreme Court’s Reliability Test in Light
of Eyewitness Science: 30 Years Later, 33 LAW & HUM. BEHAV. 1, 9-18 (2009).

128.  For an explanation of the Supreme Court’s turn away from reliability in its Fifth
Amendment jurisprudence concerning confessions, see, for example, Richard A. Leo, Steven A.
Drizin, Peter ] Neufeld, Bradley R. Hall & Amy Vatner, Bringing Reliability Back In: False Con-
fessions and Legal Safeguards in the Twenty-First Century, 2006 WIS. L. REV. 479, 493-94.
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by the prosecution'* would likely do more to protect against wrongful con-
victions than expanding on the meaning of the presumption of innocence or
reasonable doubt burden. We expect jurors to bring their unique perspectives
and values to the jury room, and it is naive to think that judicial instructions
can meaningfully alter jurors’ legal personalities.

Of course, we could impose a rule that jurors who express a preference
for avoiding acquittals of the guilty will be excluded from juries for good
cause, just as jurors opposed to the death penalty can be excluded from death-
qualified juries."® Given the diversity of citizens who inhabit the large middle
ground category of those equally averse to false convictions and false acquit-
tals, such an automatic exclusion would not systematically exclude members
of any identifiable group. But that exclusion would beg the question of
whether to exclude those in the dominant middle ground category as well.
While this group tends to be less extreme in its reactions to prosecution versus
defense evidence, we have found consistent differences between those averse
to false convictions and those equally averse to false convictions and false ac-
quittals. Given that this middle ground group constitutes the majority of pro-
spective jurors, their exclusion from jury service would be impractical.
Further, excluding jurors who do not embrace Blackstone’s principle could
well lead to juries that are too averse to false convictions and refuse to convict
when there is any doubt rather than reasonable doubt.

Ultimately, if the law is committed to erring on the side of letting the
guilty go free, the most realistic means of doing so will involve stricter eviden-
tiary rules for the prosecution or, as we discuss next, by focusing on pretrial
mechanisms that more stringently test the state’s case.

B. Implications for Constitutional Criminal Procedure

Justice Harlan’s concurrence in In re Winship provides the classic ra-
tionale for the reasonable doubt standard: “I view the requirement of proof
beyond a reasonable doubt in a criminal case as bottomed on a fundamental
value determination of our society that it is far worse to convict an innocent
man than to let a guilty man go free.”"*! The assumption that the presumption
of innocence and reasonable doubt burden serve their intended functions is
the primary justification for not imposing additional safeguards against
wrongful conviction. As Justice Sandra Day O’Connor put it, “Our society has

129.  FED.R.EVID. 702 (regulating admissibility of expert evidence). For an overview of the
reluctance of courts to limit forensic expert evidence introduced in criminal cases, despite com-
mon situations in which there is lacking evidence of its reliability, see, for example, CoMM. ON
IDENTIFYING THE NEEDS OF THE FORENSIC SCIS. CMTY., NATL RSCH. COUNCIL,
STRENGTHENING FORENSIC SCIENCE IN THE UNITED STATES 4 (2009), https://www.ojp.gov/
pdffiles1/nij/grants/228091.pdf [perma.cc/9C7K-37K]J], and Peter J. Neufeld, The (Near) Irrele-
vance of Daubert to Criminal Justice and Some Suggestions for Reform, 95 AM. ]. PUB. HEALTH
$107, S107-S110 (2005).

130.  See Witherspoon v. Illinois, 391 U.S. 510, 513-14 (1968).
131.  Inre Winship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring).
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a high degree of confidence in its criminal trials, in no small part because the
Constitution offers unparalleled protections against convicting the inno-
cent.”?? With that faith in hand, the Supreme Court saw no need to recognize
a post-trial right to raise a claim of actual innocence under the Constitution.'*

A wide range of constitutional criminal procedure doctrines exists to
deny relief to criminal defendants who challenge the reliability and sufficiency
of evidence introduced by the prosecution.'** Constitutional criminal proce-
dure, put simply, greatly protects the choices of police, prosecutors, and jurors
lest the guilty avoid conviction due to “mere technicalities” and rules that
place the interests of criminals above those of the public. One can plausibly
argue that the Supreme Court, in the decades following the Warren Court’s
strong embrace of the Blackstone principle, has been engaged in the anti-
Blackstone project of revising criminal procedure rules and post-conviction
standards to focus more on ensuring that the guilty not go free than that the
innocent not be convicted.** At a doctrinal level, one can argue that those
who worry that Blackstone’s principle too strongly drives constitutional crim-
inal procedure ignore “the past twenty to thirty years of Supreme Court rul-
ings on the protections of the Fourth and Fifth Amendments.”"*

Our response to continuing concern about the influence of Blackstone’s
principle on criminal procedure is that the key mechanism put in place to
make Blackstone’s prescription a reality—the state’s high burden of proof—
likely does not function as the Supreme Court assumes. The strong testing of
the state’s evidence that the Court envisions likely only applies to the minority
of Americans who weigh false convictions more heavily than false acquittals.
If the law truly prefers Blackstone’s principle, then it should reconsider how it
institutionalizes that ratio in criminal procedure.

One solution, as we have discussed, is that defense lawyers should query
potential jurors on their views about Blackstone’s principle, and they should
favor those who agree with Blackstone over those who do not. Perhaps a sim-
pler approach, such as asking the primary error aversion question we have
used in our studies, would be acceptable to judges. The goal, after all, is to
identify fair and impartial jurors and, conversely, jurors who may have a bias

132.  Herrera v. Collins, 506 U.S. 390, 420 (1993) (O’Connor, J., concurring).
133. Id. at 420-21.

134.  GARRETT, supra note 34, at 7-8; GEORGE C. THOMAS 111, THE SUPREME COURT ON
TRIAL 168-80 (2008); Darryl K. Brown, The Decline of Defense Counsel and the Rise of Accuracy
in Criminal Adjudication, 93 CALIF. L. REV. 1585, 1592-1613 (2005); Keith A. Findley, Toward
a New Paradigm of Criminal Justice: How the Innocence Movement Merges Crime Control and
Due Process, 41 TEX. TECH L. REV. 133, 141-47 (2008); Joseph D. Grano, Kirby, Biggers, and
Ash: Do Any Constitutional Safeguards Remain Against the Danger of Convicting the Innocent?,
72 MICH. L. REV. 717, 722-25 (1974); Dan Simon, The Limited Diagnosticity of Criminal Trials,
64 VAND. L. REV. 143, 146-47 (2011).

135.  See, e.g, Carol S. Steiker, Counter-Revolution in Constitutional Criminal Procedure?
Two Audiences, Two Answers, 94 MICH. L. REV. 2466 (1996).

136.  See Appleman, supra note 22, at 94.



March 2023] Error Aversions and Due Process 745

that justifies exclusion for cause or by peremptory challenge.”” The Supreme
Court has held that the “essential demands of fairness” under the Due Process
Clause can require, for example, that the defense be permitted inquiry into
racial prejudice among potential jurors."® That said, inquiry into other topics
may not be permitted, much less required, and generally speaking, judges have
a great deal of discretion to manage and limit the voir dire process.'*

Assuming that voir dire for error aversions is permitted, defense lawyers
and prosecutors may contest what follows. Judges may not agree that a juror
can be stricken for cause, for example, if large numbers of the venire candidly
disclose that they fail to accept the Blackstone principle, and where those error
aversions reflect general preferences and not partiality toward the litigants in
the specific case.'* Judges will also have to rule on objections if prosecutors
seek to strike jurors that espouse the Blackstone principle.

At trial, even if voir dire does not fully address the concerns we have
raised, a range of strategies could address the error aversions of jurors. Law-
yers could acknowledge error aversions in their closing arguments. Defense
lawyers, for example, could do more than highlight that the burden of proof
in criminal cases reflects a strong view that acquitting the guilty is of less con-
cern than the harm of convicting the innocent. Defense lawyers could also
highlight that there is not necessarily a tradeoff between the two types of errors
because if an innocent person is convicted for a crime that occurred, then the
guilty person remains free. By framing the issue in this way, defense counsel
might appeal to jurors who view both types of errors as equally important. The
judge could also offer an instruction to that effect. Such an instruction would
only complement the presumption of innocence and burden of proof instruc-
tions already provided. Indeed, such an instruction may far more clearly and
directly address often quite confusing instructions geared toward explaining
how high the level of certainty must be to convict “beyond a reasonable
doubt.”!*!

Alternative means of institutionalizing the Blackstone principle matter
even more during a time when criminal trials are vanishing, and our system is

137.  See United States v. Wood, 299 U.S. 123, 145-46 (1936) (“Impartiality is not a tech-
nical conception. It is a state of mind. For the ascertainment of this mental attitude of appropri-
ate indifference, the Constitution lays down no particular tests and procedure is not chained to
any ancient and artificial formula.”).

138. Ham v. South Carolina, 409 U.S. 524, 526 (1973) (quoting Aldridge v. United States,
283 U.S. 308, 310 (1931)).

139.  Jeffrey M. Gaba, Voir Dire of Jurors: Constitutional Limits to the Right of Inquiry into
Prejudice, 48 U. CoLO. L. REV. 525, 531 (1977); Terry Fox, Judicial Restrictions on Voir Dire:
Have We Gone Too Far?, 97 DENV. L. REV. 327 (2020); see also FED. R. CRIM. P. 24.

140.  Swainv. Alabama, 380 U.S. 202, 220 (1965) (describing for cause challenges as appro-
priate for “narrowly specified, provable and legally cognizable bas[es] of partiality”).

141.  See Jon O. Newman, Taking “Beyond a Reasonable Doubt” Seriously, JUDICATURE,
Summer 2019, at 33, 34 (describing the “imprecise meaning” of the phrase “beyond a reasonable
doubt” and the “defects” of standard jury charge language).
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primarily one of plea bargaining.'** As the U.S. Supreme Court has recog-
nized: “[C]riminal justice today is for the most part a system of pleas, not a
system of trials.”'* It is widely recognized that plea bargaining often does not
occur in the shadow of likely trial outcomes'** and that, in turn, protections at
the plea negotiation stage are far more important than trial protections.'*> Our
results bolster efforts to refocus the discussion on what pretrial protections
might better accomplish accuracy goals, such as enhanced criminal discovery
during the plea process and enhanced pretrial screening of the reliability of
evidence.'*

Reforms can also occur at the appellate level, with appellate courts more
carefully scrutinizing convictions."” Under the Supreme Court’s Jackson v.
Virginia standard, appellate courts currently view the evidence in the light
most favorable to the prosecution and assume that jurors reasonably deter-
mined guilt."*® Yet “it is a romantic notion that the jury should be an infallible
determiner of credibility,” a notion that other countries do not entertain as
they examine more searchingly whether a conviction is “unsafe or unsatisfac-
tory.”'* A middle ground approach that balances error concerns would be to
apply special appellate scrutiny in cases that pose a demonstrably higher risk

142.  Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in
Federal and State Courts, 1 J. EMPIRICAL LEGAL STUD. 459, 493 (2004).

143.  Lafler v. Cooper, 566 U.S. 156, 170 (2012); see also Missouri v. Frye, 566 U.S. 134, 144
(2012) (““To a large extent [, horse trading] determines who goes to jail and for how long. ... It
is not some adjunct to the criminal justice system; it is the criminal justice system.””) (quoting
Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101 YALE L.J. 1909, 1912
(1992)).

144.  See Stephanos Bibas, Plea Bargaining Outside the Shadow of Trial, 117 HARV. L. REV.
2463, 247172 (2004).

145.  See id.; see also William J. Stuntz, Plea Bargaining and Criminal Law’s Disappearing
Shadow, 117 HARV. L. REV. 2548, 2549 (2004); Darryl K. Brown, Judicial Power to Regulate Plea
Bargaining, 57 WM. & MARY L. REV. 1225, 1228 (2016).

146. See, e.g., Leo et al, supra note 128; Brown, supra note 134, at 1590-91; Brandon L.
Garrett, Evidence-Informed Criminal Justice, 86 GEO. WASH. L. REV. 1490 (2018). The prose-
cution need not provide disclosure of exculpatory evidence to the defense during the plea nego-
tiation process and defendants need not be made aware of the full extent of the evidence against
them before trial. United States v. Ruiz, 536 U.S. 622 (2002); see also Mary Prosser, Reforming
Criminal Discovery: Why Old Objections Must Yield to New Realities, 2006 W1s. L. REV. 541,
572.

147.  See Jon O. Newman, Beyond “Reasonable Doubt”, 68 N.Y.U. L. REV. 979, 1000-02
(1993).

148. 443 1U.S.307 (1979).

149. Newman, supra note 147, at 998, 1001 (citing Criminal Appeal Act 1968, c.19,
§ 2(1)(a) (UK)), https://www.legislation.gov.uk/ukpga/1968/19/section/2/enacted [perma.cc/
XY2N-HPLS6]. That standard has been strengthened in subsequent amendments; for an over-
view of the evolution of new evidence of innocence claims in England and in other countries,
see Brandon L. Garrett, Towards an International Right to Claim Innocence, 105 CALIF. L. REV.
1173 (2017).
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of wrongful conviction, such as cases based on a single eyewitness identifica-
tion or cases involving recovered memories.'*

Whatever approach is taken, our data provide a strong rationale for courts
to reconsider how to police accuracy and fairness in criminal adjudications
and to stop placing so much weight on the presumption of innocence and
burden of persuasion. Yet these reforms need not be led by the courts. Public
movements to reform police practices, decriminalize marijuana, and elect
prosecutors committed to rethinking the severity of prosecutorial deci-
sionmaking demonstrate the public will embrace common sense reforms that
balance fairness to litigants against public safety.””! The median voter, just like
the median juror, cares both about treating those accused of crimes fairly and
about punishing those who pose real threats to public safety.

C. Implications for Crime Policy

The views of the American public concerning the criminal system have
been much scrutinized in recent years. In the summer 2020, the largest public
protests in American history responded to police brutality and racialized po-
licing and incarceration.'*? At the time, polling suggested that “Americans are
largely united behind the idea that action is required.”'** Prior surveys had
found that large majorities of Americans believed criminal justice reforms
were needed, including a focus on rehabilitation and not just punishment.'>

Once one considers what actions are needed, however, the public’s views
become more complex. The remarkable time period from 2020 to 2021 pro-
vides a case in point. The sizable uptick in gun violence during the pandemic,
and perhaps shifting politics, may have impacted public views and heightened
concern with public safety. Surveys suggest that strong majorities continue to

150. Newman, supra note 147, at 998 (“If we are not going to be rigorous in enforcing the
‘reasonable doubt’ standard in all cases, at least we should do so in those cases where we know
the risk of convicting the innocent is higher than ordinary.”).

151.  See, e.g,, Note, The Paradox of “Progressive Prosecution”, 132 HARV. L. REV. 748 (2018)
(critiquing progressive prosecution movement); THE PRESIDENT’S TASK FORCE ON 21ST
CENTURY POLICING, FINAL REPORT 9-11 (2015), https://cops.usdoj.gov/pdf/taskforce/task-
force_finalreport.pdf [perma.cc/E457-UHGF] (describing police reform agenda); Robert A.
Mikos, The Evolving Federal Response to State Marijuana Reforms, 26 WIDENER L. REV. 1 (2020).

152.  See Derrick Bryson Taylor, George Floyd Protests: A Timeline, N.Y. TIMES (Nov. 5,
2021), https://www.nytimes.com/article/george-floyd-protests-timeline.html [perma.cc/J59R-
JRQD]; Larry Buchanan, Quoctrung Bui & Jugal K. Patel, Black Lives Matter May Be the Largest
Movement in U.S. History, N.Y. TIMES (July 3, 2020), https://www.nytimes.com/interac-
tive/2020/07/03/us/george-floyd-protests-crowd-size.html [perma.cc/GR55-X886].

153.  Colleen Long & Hannah Fingerhut, AP-NORC Poll: Nearly All in US Back Criminal
Justice Reform, AP (June 23, 2020), https://apnews.com/article/police-us-news-ap-top-news-
politics-kevin-richardson-ffaadbc564afcf4a90b02f455d8fdf03 [perma.cc/9HCS-TLL4].

154.  Overwhelming Majority of Americans Support Criminal Justice Reform, New Poll
Finds, VERA (Jan. 25, 2018), https://www.vera.org/blog/overwhelming-majority-of-americans-
support-criminal-justice-reform-new-poll-finds [perma.cc/QA3A-5B64]; see also Barack Obama,
Commentary, The President’s Role in Advancing Criminal Justice Reform, 130 HARV. L. REV.
811, 816 (2017).
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support shifting police budgets to community policing and social services.'
And strong majorities continue to support banning abusive police tactics and
penalizing police for racially biased conduct.””® But sizable majorities of the
public also oppose defunding the police and support public safety measures.'”’
These public opinion polls suggest that neither due process nor public safety
is the exclusive interest of the broad American middle.

While journalists have at times called these surveys conflicted and have
highlighted racial and partisan divides on particular issues like police use of
force,"*® the public opinion landscape is consistent with our finding that most
Americans seek to balance fairness and public safety when it comes to crimi-
nal justice. Indeed, the public’s error aversions hold relevance not only for
criminal procedure but also penal policy and electoral politics. Voters’ error
aversions provide a window into their attitudes and beliefs about crime, crime
control, and the protection of suspects against false accusations and false con-
victions.

The median voter is likely to see false convictions and false acquittals as
equally serious and thus should support criminal justice reforms that they be-
lieve reduce the risk of false convictions without increasing the risk of false
acquittals. Likewise, they should support district attorneys and other elected
officials who seek to right racial injustices and other criminal justice mistakes
without denying the importance of the police in maintaining public order. To
these citizens, increased accuracy in criminal justice should be the goal, for it
benefits both crime control and due process when the police and courts reach
accurate determinations of who committed what crimes. A false conviction
means not only that an innocent person suffers but also that a guilty person
remains on the streets, perhaps to offend again.'”

The lesson for those advocating reforms to penal policy is to consider and
articulate how the reform will impact accuracy in criminal justice, highlight-
ing the two types of errors that matter to the public.'®® Some policies, such as

155.  E.g, Chris Jackson, As Public Safety Tops the Agenda, Americans Want Both Order and
Justice, IPSOS (July 8, 2021), https://www.ipsos.com/en-us/news-polls/usa-today-crime-and-safety-
2021 [perma.cc/PB3Z-G2]2].

156.  See Saletan, supra note 33.
157. Id.

158.  E.g., Susan Page, Calls To Defund the Police’ Clash with Reality for Many Americans,
City Polls Show, USA TODAY (Dec. 1, 2021, 12:02 PM), https://www.usatoday.com/story/news/
nation/2021/12/01/police-reform-poll-louisville-oklahoma-city/8758292002 [perma.cc/B7W9-
P67E].

159. James R. Acker, The Flipside Injustice of Wrongful Convictions: When the Guilty Go
Free, 76 ALB. L. REV. 1629, 1631 (2013) (“Wrongful convictions entail profound social costs in
addition to the hardships borne by the unfortunate individuals who are erroneously adjudged
guilty. When innocents are convicted, the guilty go free. Offenders thus remain capable of com-
mitting new crimes and exposing untold numbers of additional citizens to continuing risk of
victimization. Public confidence in the administration of the criminal law suffers when justice
miscarries.” (footnotes omitted)).

160. Recall that the median participant in our studies was willing to pay an equal amount
in increased taxes to reduce both false convictions and false acquittals. The increased costs of
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ensuring access to DNA testing for the convicted and extending the circum-
stances under which actual innocence can be asserted as a basis for relief,
should enjoy widespread support because they clearly promote accuracy in
adjudication without reducing safety.'s' Indeed, post-conviction DNA testing
is one reform that rapidly spread across the country, with adoption in all fifty
states in recent years.'®?

Other reform efforts that flow primarily from deontological concerns, like
the inherent wrong of racial bias in policing or invasions of privacy from mod-
ern surveillance techniques, will probably not move most voters unless one
explains how the reform will promote justice without unduly reducing public
safety or emboldening the guilty. For such issues, framing may deeply matter,
not just on public opinion surveys or mock jury experiments, but when law-
makers put proposals before legislatures and the public.

It is exactly that broader conceptualization of public safety and the costs
of traditional policing that have occurred in recent years.'®> Convincing the
public that overpolicing, pretrial detention, lengthy sentences, and racial dis-
parities associated with those policies do not promote crime control goals but
do raise grave due process concerns should increase support for reforms.'*
Conversely, it may be difficult to convince voters of the need for reforms using
arguments about the disparate impacts of criminal justice policies, like with
the possible racial impacts from the use of algorithms in policing and sentenc-
ing,'®® where the public is convinced (rightly or wrongly) that such policies
improve public safety.

The rise of mass incarceration provides another telling example. For dec-
ades, voters and lawmakers supported and enacted more severe sentencing
laws across the United States.'®® Only when it became apparent that many of
these policies were both unfair and counterproductive did bipartisan interest

such reforms, therefore, should not be an insurmountable hurdle, especially where those costs
are unlikely to be large. See supra Section LB.
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in sentencing reform arise.'®” To succeed in changing course, however, policy
advocates must continue to make clear that overly harsh sentencing and in-
carceration approaches implicate both fairness and crime control. Our find-
ings suggest criminal justice proposals that treat due process and accuracy as
complements, rather than competitors, will have a much greater chance of
adoption.

CONCLUSION

The median juror rejects William Blackstone’s 10:1 ratio in favor of a 1:1
ratio. They believe that false convictions and false acquittals constitute serious
mistakes that should both be minimized to the greatest extent possible. They
reject the pure due process model that underlies our constitutional criminal
procedure protections and beyond-a-reasonable-doubt standard. Yet other
jurors disagree even more strongly with Blackstone and consider false acquit-
tals to be the more serious mistake. Some jurors do agree with Blackstone and
view false convictions as the graver error, but the percentage of the population
in agreement with Blackstone is a minority that is much smaller than previ-
ously assumed.

These differences in error aversions have direct implications for how ju-
rors perform their duties and for the efficacy of constitutional protections of
criminal defendants’ due process rights. Jurors who disagree with Blackstone
are more open to evidence from the prosecution, more skeptical of evidence
from the defense, and more prone to conviction than jurors who agree with
Blackstone.

This empirical reality should inform trial practice and the content of
criminal procedure. Defense lawyers should query potential jurors on their
views about Blackstone’s ratio and should favor those who agree with Black-
stone over those who do not. Judges charged with developing criminal proce-
dure law should recognize that the presumption of innocence and reasonable
doubt standard fail to produce the desired error tradeoff in jurors. And the
Supreme Court, policymakers, and the public should consider alternative
ways of ensuring that the innocent not be imprisoned or put to death if Black-
stone’s ratio is to remain a foundation for our criminal justice system.

As Judge Jon O. Newman put it in his Madison Lecture, “American courts
have permitted their unbounded enthusiasm for the jury to dilute the rigor of
their enforcement of the ‘reasonable doubt’ standard as a rule of law.”'¢® Our
findings suggest there is far more that courts can do, but also far more for
lawyers and policymakers to do as well to assure fair and accurate justice. The
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inquiry into whether there is sufficient evidence to convict a person is inher-
ently “subjective.”'®” There is a constitutional command, however, and a pub-
lic responsibility to ensure that sufficient evidence supports criminal
convictions.

The movement to address longstanding inequities in our criminal system
could not be more urgent today. Our findings regarding the centrality of error
aversions help to inform that work. For those who are not trained in the law,
Blackstone’s ratio, despite its centrality to our constitutional criminal proce-
dure, is not self-evident. It is a mistake to assume the general public will share
the concerns of progressives who seek to right the wrongs of our criminal jus-
tice system by sharply limiting the policing function, granting defendants
more rights, and abolishing prisons. Americans across the political spectrum
want both fairness and safety—they want to avoid convicting the innocent and
acquitting the guilty. Courts and reform advocates should take these error
aversions into account when evaluating how our legal system functions and
how best to reform it.

169. Id.





