If We Allow Football Players And Boxers To Be Paid For Entertaining The Public,
Why Don’t We Allow Kidney Donors To Be Paid For Saving Lives?
Philip J. Cook & Kimberly D. Krawiec1
I. INTRODUCTION
The law regulates and sometimes prohibits activities that harm others. In addition, the
law sometimes regulates or prohibits activities primarily because they create health and safety
risks to the participants themselves. Such “paternalistic” regulations are readily justified when
applied to children, adults who are mentally ill or cognitively limited, or those who are
temporarily incapacitated (for example, due to intoxication). When applied to adults of sound
mind, however, purely paternalistic laws can be challenged as an over reach of government, an
imposition on individual autonomy and liberty.2
Nonetheless, a variety of paternalistic laws are on the books. These laws regulate, tax, or
prohibit risky activities. We are particularly interested in one of these risky activities, namely
kidney donation by living donors. Although living kidney donation is a common medical
procedure and donors usually enjoy a full recovery, the loss of a kidney poses long-term health
risks, in particular that of renal failure should the donor’s remaining kidney fail.3 In the United
States and most every other country (with the notable exception of Iran), kidney donation is
permitted but financial compensation for donors is prohibited.4 Not only is there no legal market
for kidneys, donors in the United States are often not even reimbursed for their full out-of-pocket
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costs.5 The ban on compensation may protect potential donors from the temptation of easing
their financial situation by giving up a kidney, a choice they may regret in later years.
At the same time, the need for transplantable kidneys is great, far exceeding current
availability from deceased and living donations. The official waiting list of Americans with renal
failure is now approximately100,000, with a typical wait time of five years or more.6 Those on
the waiting list are kept alive on dialysis, which is both costly to taxpayers (since Medicare pays
for a large percentage of the costs) and debilitating to the patients.7 Even with dialysis, thousands
of renal-failure patients die each year for want of a suitable kidney.8 The wait could be largely
eliminated by easing the current ban on compensation for donors. An adequate supply of living
donors would be especially valuable because living donors tend to provide higher quality
kidneys with greater opportunity for developing a close tissue match, thus reducing the chance of
rejection.9 Current estimates suggest that if compensation were permitted, the cost of payments
for recruiting an adequate number of donors would be substantially less than the savings from
reducing the number of renal patients on dialysis at government expense.10
Kidney donation is thus what is sometimes referred to as a “contested commodity” or
“taboo trade.”11 Kidney donation is permitted only insofar as the profit motive has no part in the
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donors’ decision. To an extent, the ban on compensation for kidney donation is motivated by a
paternalistic concern for the potential donors. People who opt to donate a kidney to save the life
of a relative or friend, or out of pure altruism, are welcome in this scheme, but those who would
donate primarily for the money are excluded. As it turns out, most kidneys are donated after
death. In 2016, there were almost 10,000 deceased donors (with 13,431 transplants) and 6,000
living donors (with 5,629 transplants).12
In this paper, we contrast the compensation ban on organ donation with the legal
treatment of football and other violent sports where both acute and chronic injuries to
participants are common. While there is some debate about how best to regulate these sports in
order to reduce the risks, there appears to be no debate about whether participants should be paid.
For the best adult football players, college scholarships and perhaps a professional contract worth
multiple millions are possible. Indeed, the National Football League is the highest grossing in
the world; the NFL collected $13 billion in revenue in 201613 and the 32 teams have a market
value of anywhere from $1.6 billion to $4.8 billion.14 While the recent evidence on the long-term
medical damage from concussion has caused widespread concern, there is no prominent voice
calling for a ban on professional football. Indeed, the stakes are so high at this point as to make a
ban almost unthinkable in the foreseeable future.15 That observation helps illustrate the
importance of history, custom, and established interests in shaping the debate over regulating
risky activity.
It is nonetheless an interesting thought experiment to consider a principled position for
regulating both violent sports and kidney donation -- if we could turn a blind eye to this history,
the resulting array of stakeholders, and the sense of normalcy from long experience. Starting de
novo, behind a veil of historical ignorance, where would logic take us? Our main conclusion is
the form of an inequality, A > B; violent sports (A) are more problematic than kidney donation
(B). The logical implications are twofold: first, if ethical concerns persuade thoughtful people
that the “right” answer is to ban compensation for kidney donation, then the same logic would
suggest that compensation should also be banned for participation in violent sports. Second, if
12
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the “right” answer is to permit compensation for participation in violent sports, then
compensation for kidney donation should also be permitted. We see no logical basis for the
current combination of banning compensation for kidney donors while allowing compensation
for football players and boxers.
We focus on the core argument for a ban on compensation for kidney donation, namely
the paternalistic concern that even well-informed adults will sometimes be enticed by a financial
reward to donate a kidney when in fact that is not in their “true” self-interest. In this view, the
allure of money, especially for those who are in debt and struggling to make ends meet, will
overcome good sense, leading to “exploitation” and even “coercion” to which people with less
income and education are particularly vulnerable. But the same concerns apply with still greater
force to participation in violent sports. Whatever one concludes about the ethics of regulating
risky choices, and the problematic aspects of choices involving money and risk, the current
circumstance – ban compensation for kidney donors, permit compensation for participation in
violent sports – appears difficult to defend.
II. HISTORY AND LEGAL STATUS: ORGAN DONATION AND VIOLENT
SPORTS
A. Organ Donation
With the notable exception of Iran, laws throughout the world prohibit markets in human
organs.16 In the United States, the relevant law is the National Organ Transplant Act (NOTA),
which prohibits the transfer of any human organ in exchange for “valuable consideration.”17 The
term “valuable consideration” is not defined and its meaning is far from clear, but is generally
assumed to include a wide range of monetary and in-kind payments that go beyond the
reimbursement of reasonable expenses.18
The original purpose of the statute was merely to establish a national organ procurement
and distribution system. The valuable consideration language was only added fairly late in the
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legislative process in response to a particular incident -- a Washington Post article about H.
Barry Jacobs, a Virginia physician whose medical license had been revoked for Medicare fraud,
who intended to establish a for-profit organ brokerage.19 Careful reviews of NOTA’s legislative
history suggest that Congress did not delve into the costs and benefits of a regulated system of
compensated organ donation, whether such a system could be designed to protect donors and
recipients, or what such a system might look like if it were to succeed. 20 Instead, the historical
record suggests that the ban against valuable consideration arose out of political expediency, and
was unrelated to the statute’s main goal – the development of a national procurement and
distribution system.21
Organ donation is today so widely accepted that it is difficult to recall the skepticism with which
it was first greeted by religious leaders, the general public, and (in the case of living donation, at least) the
medical community. Deceased donation violates taboos about death and desecration of the human body.
Many religious tenets are in tension with deceased organ donation, and the concept of brain death
required a drastic rethinking of what it meant to be dead. 22 These controversies over the definition of
death continue to this day, as scientific and medical advances continue to shed new light on the human
body and its operation.23 Given these hurdles, the high rates of deceased organ donation in many
countries, including the United States, are an astonishing testament to transplant professionals’ success in
transforming the once macabre act of deceased donation into a celebrated “gift of life”.24
The ethical, moral, and practical controversies surrounding living donation are even more
pronounced. Because living organ donors are healthy, living donation appears to violate a central tenet of
medicine – primer non nocere, or first do no harm.25 Organ donation does harm to the donor – there are
the immediate risks of the surgery itself, as well as potential long-term effects -- with no corresponding
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physical benefits.26 The procedure is justified, instead, by the psychological benefits that accrue to the
donor from helping another, usually a close family member.27
Yet these psychic benefits pose their own ethical concerns. When kidney donation is to an
immediate family member, ethicists naturally worry that donors may feel coerced or compelled to
donate.28 Some ethicists have even gone so far as to question whether such a donation can ever be truly
voluntary, given the emotional attachments involved.29 Organ donation to a stranger, very rare in practice,
raises different concerns. As one leading ethicist put it: “The radical altruism that motivates a person to
make a potentially life-threatening sacrifice for a stranger calls for careful scrutiny.”30
In any event, while there remains some matters for concern, the bottom line is that kidney
donation, both living and deceased, has become commonplace and widely accepted under the current
regime. At this point, opening the door to donor compensation seems like a reasonable and urgent next
step, which enjoys broad support from the American public.31

B. Violent Sports
1. Fighting Sports
As is the case with organ donation, risky sports, such as boxing, mixed martial arts (MMA),
and football, are today so widely accepted that it is difficult to imagine the once-precarious legal
status of these endeavors. But at various points in history, both fighting sports and football were
under serious threat of extinction, saved only through regulatory (or self-regulatory) changes
designed to enhance safety, and public relations campaigns from well-placed advocates. Were it
not for these interventions, each might well have gone the way of dueling – outlawed, as public
opinion regarding the risk-benefit trade off evolved.32
26
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The law has always and inevitably had an uneasy relationship with violent sports, and that is
particularly the case with boxing and other fighting sports. An activity whose result and purpose
is the infliction of serious physical injury on the participants is, by definition, at odds with the
criminal law of assault, which provides no exemption for consensual violence.33 Unlike other
dangerous sports, such as football, a boxing match is won only through the infliction of harm on
an opponent.34
As a result, fighting sports have always required an exception from the general criminal law, in
order to avoid the violation of statutes against assault and, in some cases, homicide. Over time, the law of
consent developed exceptions for fighting sports, although the exact contours of that exception were often
unclear and shifted over time. A classic articulation of the distinction comes from Foster’s Crown Law:
Here is the appearance of combat, but it is in reality no more than a friendly exertion of
strength and dexterity. They are manly diversions. They tend to give strength, skill and
activity, and make fit people for defence . . . I would not be understood to speak of prizefighting and public boxing matches, or any other exertions . . . of the like kind . . . which
are exhibited for lucre, and can serve no valuable purpose; but on the contrary encourage
a spirit of idleness and debauchery.35
The difficulty for the common law, both in England and the United States, was how to distinguish
permitted “manly diversions” from prohibited activities that served “no valuable purpose.” One
mechanism at early common law was the attempt to distinguish legal sparring from illegal prize
fighting.36 The distinction was simple enough in theory, and prize fighting was argued to pose a number
of harms not posed by legitimate sports: (1) public disruption, stemming from disorderly fans, (2)
gambling, and (3) injury to the participants.37
Interestingly for our purposes, compensation, or the offering of a “prize,” was related to these
dangers, creating a connection between compensation and illegality that closely parallels debates about
compensated organ donation. As typified by the previously quoted Foster’s excerpt, the belief was that
those fighting for money were not simply engaged in a demonstration of skill or seeking to build
character or agility. Early cases, especially in England, thus sought to draw distinctions based on whether
a reward, or prize money, was offered to the combatants,38 and whether the fighters used gloves, on the
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rationale that sparring with gloves was not inherently dangerous, despite the occasional death.39 Other
important facts included whether the fight was held in private (legal sparring) or in public (illegal prize
fighting),40 and whether the fight was conducted pursuant to the Queensbury rules.41 But the cases were
inconsistent, with some declaring illegal even fights waged with gloves,42 or conducted according to the
Queensbury rules,43 or conducted in a private gymnasium or club, or in which no prize was awarded.44 In
any event, the continuing popularity of boxing made convictions difficult and enforcement inconsistent.45
In the 1920’s New York became the first state to legalize boxing, provided that it was supervised by a
permanent state regulatory commission, a model still followed in a majority of states today.46
Today, boxing’s popularity is being challenged by MMA.47 Although the violence of the sport
initially led to controversy and public outcry, it also increased MMAs visibility and popularity, turning
what was intended to be a one-time event into a regular competition.48 One of the most vocal critics was
Arizona senator John McCain, who called MMA “human cockfighting” and called for a complete ban. As
a result, MMA was banned in forty states,49 television networks refused to air it, and even pay-per-view
became reluctant to televise events.50 As stated by one commenter: “With political bans and pay-perview revenue drying up, the UFC nearly became bankrupt and began looking to sell. MMA in America
was essentially dead.”51
In 2001, a group of investors, including boxing promoter Dana White, bought the UFC for $2
million and began working with state legislatures and regulatory bodies across the country to legalize
MMA.52 That same year the state of New Jersey became the first state to adopt what eventually became
the ‘‘Mixed Martial Arts Uniform Rules of Conduct’’ (the ‘‘Unified Rules’’).53 The Uniform rules are
39
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comprehensive and cover all aspects of MMA fights, including scoring, round length, fighter attire, and
fouls.54 Today MMA is legal and regulated in every US state and is one of the fastest growing sports in
America.55
2. Football
From the very start, the violence of American football contributed to its appeal while fueling public
outrage. Newspapers of the era proclaimed the danger (and, thus, the excitement) of the sport. For
example, the New York Times reported: “The present Rugby game of football as played in this country is
a very risky pastime, carrying nearly the same risk that a soldier [assumes] on the battle field.”56 Said
another article: “The bold students risk life and limb to gain football honors for their colleges.”57 Some
colleges, most notably Harvard, banned football amid rising controversy.58
At the same time that football had to fight elite college administrators and faculties for its existence, it
also came under serious threat in a number of southern states. Ironically, given football’s popularity in the
South and Midwest today, football was at that time still associated with elite Northern colleges, and thus
many Southerners, particularly evangelicals, were skeptical of the sport.59 Much like the Northern
progressives who opposed football, Southern evangelicals also viewed sports such as prize fighting and
football as venues for drinking and gambling, which incited immoral crowds, and distracted from
colleges’ educational mission.60 In the wake of highly-publicized deaths, bills were introduced in a
number of Southern state legislatures to outlaw football, including Georgia, whose governor ultimately
vetoed legislation prohibiting football.61 In other words, as was the case with fighting sports, resistance to
football sprang from a number of sources, only some of which were related to the riskiness of the sport.
Before gaining full acceptance, football faced a number of challenges, which were met with
public relations campaigns and rules changes designed to increase safety (or the appearance of safety).62
The most celebrated of these challenges was the 1905 crisis, which prompted rule changes, the creation of
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the Intercollegiate Athletic Association of the United States (IAAUS, the precursor to the NCAA), and a
now famous intervention by Teddy Roosevelt.63
In the end, football survived these early threats to its existence, not because it solved the safety
issues, but because its promoters and advocates succeeded in painting the virtues of football as exceeding
the costs.64 Obviously, football, even at this early stage, brought real financial benefits to schools and
teams.65 But more importantly, football played into a “culture of manliness” prevalent at the turn of the
20th century. Risk taking, physical exertion, loyalty, and athletic skill were all a part of that cultural
ideal.66 Meanwhile, periodic rule changes and improvements in safety equipment reduced the incidence of
acute injuries and deaths on the field.

III. RISKS TO PARTICIPANTS
Each year in the United States, 6,000 people donate a kidney, voluntarily assuming the
medical risks attendant on surgery and thereafter of living with just one kidney.67 These risks
have been quantified and will be documented below. Our interest is in comparing these risks
with those stemming from participation in violent sports where there is no ban on inducements
for participation at the highest level. Indeed, the average annual compensation for a player in the
National Football League is between $2 and $3 million (depending on the team),68 with one
player making over $50 million this year. Injuries are common, and retired players are very
often disabled by the long term effects of these injuries as well the cumulative effect of
thousands of blows to the body. While it is difficult to quantify these effects in a way that
provides a natural comparison with kidney donation, we provide some statistics that suggest that,
for example, a man who signs a contract to play in the NFL for a year is consenting to be
exposed to far greater medical risks than someone who volunteers to donate a kidney.
We focus our analysis on football, because the epidemiology of injury and disability is
better developed than for the fighting sports. It is worth noting, however, that there has always
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been concern about the risk posed by fighting sports. That concern has accelerated in recent years, due to
a better understanding of the long-term effects of head trauma. As a result of these risks, medical
associations around the world have long called for limitations or bans on boxing, including the American
Medical Association and various state medical associations. 69 The Australian Medical Association, 70
Canadian Medical Association,71 and British Medical Association72 oppose fighting sports, including
boxing and MMA, at both the professional and amateur level. Professional boxing is already banned
in Sweden and Norway and there have been calls for bans in other countries.73
Because MMA is a relatively new sport, the state of empirical research on the incidence of
injuries is still less extensive than in more established sports like boxing. Yet, there has already been a
strong response from the medical community against MMA. The American Medical Association,74
Canadian Medical Association,75 British Medical Association76 and Australian Medical Association77
have all called for a ban on MMA and for increased investment in research to assess the extent and
frequency of injuries suffered in MMA fights. Despite the relative scarcity of empirical research, a recent
systematic review of the epidemiology of MMA injuries concluded that MMA posed high injury rates –
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higher than most or, possibly, all other full contact combat sports -- with patterns and frequency similar to
professional boxing.78

A. Kidney Donation
The immediate risks attendant on the surgery can be briefly summarized. A systematic
review and meta-analysis of the literature found that there were post-operative complications in
7.3% of cases, which the authors deemed a “low complication rate.”79 Complications included
wound infection (1.6%) and bleeding (1.0%). A questionnaire study of donors three months
after their operation found that 18.5% rated their overall health as “somewhat worse” than
before, suggesting that over 80% had fully recovered in a subjective sense.80 The most serious
outcome, death, is quite rare. Segev and colleagues, in a study of 80,347 donors over the period
1994-2009, determined that there had been 25 deaths, for a rate of 3.1/10,000 operations81 –
about twice as high as the annual chance of being killed in a motor vehicle accident for the most
relevant age group (45-64) during that period.82
Following recovery, donors typically do not suffer disability related to the loss of their
remaining kidney, since one functioning kidney does everything required for normal functioning
of the body. In the study cited above, Segev and colleagues compared kidney donors with a
sample of non-donors taken from one of the large longitudinal health surveys (NHANES III).83
The latter sample was matched on age and health status, which is important since donors are a
relatively healthy group as a result of the selection process, and in the absence of donation would
be expected to live longer and healthier lives than a representative cross-section of the U.S.
population with the same age and sex distribution. The authors concluded that the “Long-term
risk of death was no higher for live donors than for age- and comorbidity-matched NHANES III
78
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participants.” Similarly, an analysis of 3,368 donors age 55 and over found no difference in allcause mortality in comparison with a matched sample from the Health in Retirement Survey.84
The only exception to this null conclusion is a study of Norwegian donors that found a
divergence in the mortality rates after 10 years, so that by 25 years 18% of the donors had died,
compared with 13% of the matched controls.85 A recent review article that included these
studies and a handful of others confirms that there is no difference in death rates for at least the
first ten years, and that the Norwegian study’s conclusion of divergence after that has not been
replicated.86
What about the particular threat for donors that their single kidney may fail, which in the
absence of an immediate transplant would mean that they go on dialysis? The best study of
donors in the United States found a higher cumulative incidence of failure and end stage renal
disease (ESRD) for donors than nondonors – 0.31 percent versus 0.04 percent.87 While the risk
is significantly elevated for donors, it remains very low in an absolute sense, representing an
increased chance of about 1 in 400.
Finally, a questionnaire study of 2,455 donors who were between 5 and 48 years from
their surgery found that 84 percent were satisfied with their lives.88 The likelihood of
satisfaction was enhanced by the donors’ feeling that their gift had positive effects on their
relationships.

B. Football
It should be noted that the growing body of research on the medical and health
consequences of kidney donation discussed in the previous section is in part motivated by an
interest in providing potential donors with the information they need in order to make a wellinformed decision. In comparison, the epidemiological evidence on participation in violent
84
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sports is meager, and in any event few youths (or their parents) are exposed to a systematic
account of the injuries and chronic disabilities entailed in a decision to pursue one of these sports
as a career.
One challenge in making a meaningful comparison between the risks entailed in kidney
donation, and the risks entailed in participation in contact sports, is that the latter may stretch out
for many years and involve not one choice (donate or not) but rather a series of choices regarding
participation. In particular, of the millions who play football in their youth, the young men who
are drafted into the National Football League each year have almost all played organized football
for a number of years, including in high school and college, and have been exposed to the risk of
injury throughout. Various comparisons of football with the single act of donation may be
possible, such as “play in one game” or “play for one season.” But given that our focus is on
inducements, we take a somewhat different approach, namely to focus on the risks associated
with a professional career. If NOTA’s ban on inducements were applied to football, then the
NFL would presumably disappear, and the possibility of a post-collegiate career playing football
would go with it. The thought experiment here can be motivated by imagining a blank slate in
regulating kidney donation and football, where the question is whether inducements should be
allowed for either. If the discussion focused solely on the risks of serious injury and disability, it
appears clear that allowing substantial inducements for kidney donation is a more attractive
proposition. The additional donors who are recruited by the inducement would have a small
probability of death from the operation and a slightly elevated chance of kidney failure. In
contrast, inducement to play professional football comes loaded with a large chance of
orthopedic problems and mental disability in later life.
The risks of an NFL career are suggested by statistics on acute injuries during practices
and games kept by each team. In addition, data are becoming available on the health status and
causes of death for former players. What is not clear from the available epidemiology is how
much of the disability observed in former pros is the result of their professional career, as
opposed to injuries sustained playing in college, high school, and even before. To put the
professional experience in context, then, we begin with injuries to youths.
Rough physical contact is part of the game in football, and injuries are common from an
early age. For boys less than 20 years old, football, among all the sports and other types of
recreational activities, is the most common cause of injury requiring a trip to the emergency
14

department.89 An analysis of emergency room visits for 2001-2009 estimated there were 350
thousand youths per year treated for football injuries, almost all males
Of these, 25 thousand were treated for non-fatal traumatic brain injuries (TBI), typically
concussion, of which over half (13,667) were males age 15-19.90 About 1.5 million males in this
age group played organized tackle football in 2009, and if we can assume that most of the
injuries affected those rather than youths playing pick-up games, the treated TBI injury rate was
close to 1 percent. The overall rate is thought to be much higher, since most concussions are not
treated.91
An alternative set of national estimates link concussion risk to game exposure, for school
football teams.92 The authors’ estimates suggest that over the course of a 10-game playing
season, a high school player would have a 1.55% chance of being concussed, and a college
player a 3.0% chance. These statistics are somewhat out of date, and there has been a strong
upward trend in reported concussions in organized football – in part due to the national “Heads
Up” campaign initiated by the Centers for Disease Control in 2004, increased media attention,
and the passage of youth sports concussion laws in all 50 states.93 These laws specify that young
players with possible concussions must be removed from the game and cleared for return by a set
protocol.
About 1.5% of college players are ultimately drafted into the National Football League,94
and for those professional players more precise information is available on acute injury rates. A
recent report by the Harvard Law School found that in 2016, the 2,274 active players in the NFL
experienced 2066 injuries during the preseason and regular season, where “injury” is defined as
an event recorded by the team trainer that would typically require time lost from practice or
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game. Of these injuries, 244 were concussions, which works out to .073 concussions per playerseason – at 7.3%, over twice the rate for college players, and about equal to the rate of surgical
complications in kidney donation. 95
A recent study of “life after football” brings together the official injury reports and survey
information to paint a grim picture.96 The authors report that 93% of former players missed at
least one game due to injury, and half had 3 or more major injuries, often requiring surgery. For
a substantial majority, injuries ended their career or contributed to the decision to end their
career. Nine of 10 former players have nagging aches and pains from football when they wake
up, and for most the pain lasts all day. For those age 30-49, the ability to work is impaired by
injury.97
But what has garnered considerable attention and concern is the fact that a high
percentage of former players have chronic traumatic encephalopathy (CTE) by the time they die.
CTE is a progressive neurodegeneration associated with repetitive head trauma,98 with a variety
of symptoms: impulsivity, depression, apathy, anxiety, explosivity, episodic memory loss, and
attention and executive function problems.99 A recent postmortem study of a sample of donated
brains of former NFL players found that 110 of 111 indicated either mild or (more commonly)
severe CTE. Interviews with family members found that behavior, mood, and cognitive
symptoms were common among this group.100
These findings do not imply that 99% of former NFL players will have CTE. The brains
in this study were voluntarily submitted for examination by family members who were often
motivated by a desire to know the cause of their loved ones dementia or other neurological
problems – which is to say, the brains of those who died without such problems may be largely
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missing from the sample. But the 111 brains do represent 8.5% of the 1300 former NFL players
who died during the period that these brains were donated.101 That places something of a logical
lower bound on the prevalence of CTE. Presumably the true prevalence is much higher than
8.5%.
The other problem with these remarkable findings is that they do not provide a direct
indication of the cause or causes of the CTE and associated disabilities. Repetitive head trauma
is recognized as a necessary but not sufficient condition for CTE.102 The subjects had been
exposed to repetitive head trauma throughout their careers as football players, which typically
would have started in high school or well before. In fact, there is some evidence that age at first
exposure to football may be related to the likelihood of impaired cognitive performance by
former football players.103 Elite players who choose to go professional following college likely
increase their chances of neurological problems in later life, which are already high as a result of
their exposure up until that point. Unfortunately, the science does not provide a basis for sorting
out the additional contribution of an NFL career to this health burden.
While it is not possible to do a precise “apples to apples” comparison of the medical risks
associated with kidney donation, and the risks associated with a professional football career, it
seems clear that the acute risk of injury and of long-term disability are far higher for the football
player. As discussed above, most NFL veterans live out their lives following retirement with
serious physical and mental disabilities. The vast majority of kidney donors lead entirely normal
lives following recovery from the initial operation.
IV. THE LIMITS OF CONSENT
A. Living Kidney Donation as a Risky Choice
Adults are born with two kidneys but only need one to sustain full health. For that reason
an adult can donate a kidney and, after recovering from the operation, expect that her life span
and health will not be much affected. Still, as explained above, there are risks entailed in the
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operation, and the loss of redundancy in kidney function may cause medical problems in later
life if the patient is unlucky enough to suffer kidney failure. Concern for the potential kidney
donor’s welfare motivates a variety of restrictions on donation, including a ban on financial
compensation.104 This ban is paternalistic: it deprives donors of compensation in part because the
allure of a financial payoff may cause some people to choose to donate against what might be
considered, given the risks, their “true” best interests.105
Is that restriction justified? Whether and when sane, sober, well-informed, adults should
be banned by government authority from choosing to engage in an activity that risks their own
life and limb is an ancient point of contention.106 There are a variety of hazardous activities that
are permitted with no legal bar to receiving compensation. Included on this list are such
occupations as logging, roofing, commercial fishing, and military service.107 Also included are
violent sports such as football, boxing, and mixed martial arts (MMA). These examples illustrate
a broad endorsement of the principle that consenting adults should be allowed to exchange (in a
probabilistic sense) their physical health and safety for financial compensation, even in some
instances where the ultimate product is simply providing a public entertainment.
One potentially distinguishing feature of kidney donation is that the harm is not the result
of an accident, but rather of the deliberate action (of the surgeon and medical team). In that
sense, kidney donation may be usefully related to other voluntary medical procedures that carry
some risk. Here is a partial list, categorized by legal status:
•

Permitted and commonly compensated: donate eggs, sperm, or blood

plasma; participate in medical experiments; serve as a surrogate mother (in some states).
•

Permitted but do not involve compensation: sex change operation,

cosmetic surgery
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•

Permitted but payment is banned: donation of a kidney, liver, whole blood

for transfusion, 108 or bone marrow (depending on extraction method and jurisdiction)109.
It would be difficult to find a principled basis that would rationalize this pattern in legal
status. Still, the public debate is to some extent informed by common themes, and a belief that
the law should reflect a consistent application of relevant principles. Among the relevant themes
are freedom from unwarranted government interference, respect for individual preferences and
choices, and a concern for the interpersonal and societal effects of individual choices.110
B. The Harm Principle and External Effects of Risky Choices
In the search for a principled basis for setting legal boundaries on self-hazardous choices,
a natural starting point is the tenet that adult choices that do not hurt others should be allowed by
government. This Harm Principle was developed by JS Mill in his classic treatise On Liberty
(1859).111 It provides a rationale for the view that adults in the possession of their faculties
should be free to choose to engage in risky activities if that choice does not harm others who are
not part of the bargain.112
JS Mill was a prominent adherent to the utilitarian school of philosophical thought, which
defines the public good as the sum of individual utilities and endorses the view that rational
individuals are best positioned to make the choices that will further their own interests. In other
words, adults in possession of their full faculties are in the best position to construct their own
lives, and in particular decide whether and when to engage in risky activities. In this view,
paternalistic regulations – those imposed for the individual’s own good – should be limited to
restrictions on children or on adults who are not in a position to make free and in some sense
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well-informed choices.113 A slightly different version of this argument is to assert that while
everyone makes poor choices at times, the typical (sane and sober) adult is better able to make
choices that further his or her own interests than is a legislature or government regulatory
agency. This claim has implicitly been challenged by the development of behavioral economics
over the last half century, with its extensive documentation of the systematic errors to which
adults are prone when making complex decisions. We return to that challenge in the next section.
While the Harm Principle appears to create a broad scope for individual autonomy, that is
only true under specified limits on the kinds of external effects that are considered problematic.
Most individuals are enmeshed in a web of sentiment and responsibility to family members,
neighbors, co-workers and others, so that a risky choice that results in injury or death will tend to
have harmful consequences for other people, including those who had no direct authority or
influence over that choice. Furthermore, third-party effects are created by participation in private
and government insurance programs and eligibility for safety net programs where any financial
costs (for medical care, for example) are broadly shared.114
In any event, in the case of living kidney donation, the direct external effects include
considerable surplus of benefit over cost, in the sense that enhancing the quality and quantity of
kidneys available for transplantation would reduce disability and save lives among patients,
while saving the cost (to taxpayers) of maintaining these patients on dialysis.115 Hence for kidney
donation, unlike, say, dueling or boxing (or a great variety of other risky activities), it appears
that the external effects are far more positive than negative.
A concern with effects on society and culture also play an important role in the treatment
of consensual violence, both pro and con. The criminal law relating to interpersonal violence
generally rests on the legal myth that assaults disrupt the public order and are crimes against the
State.116 In principle, then, the question of whether the actual victim had consented is not
relevant to establishing the guilt of the assailant. If two people agree to settle their differences
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with a fistfight, they may both be prosecuted for assault and battery.117 More serious consensual
violence, dueling with guns or edged weapons, has long been outlawed. Yet in other
circumstances, consent transforms interpersonal violence into an acceptable or even virtuous
activity, as in the case of surgery or sports.118 An operation to remove a kidney for transplant
following the donor’s consent is of course not a criminal act, but rather (now considered) a
virtuous one for both the surgeon and the donor. A boxer who knocks out his opponent (causing
concussion), or a linebacker who sacks the quarterback with a crushing tackle, are cheered by
their fans and team mates. In these cases, the violence is exempt from criminal liability, usually
by statute but in any event by common practice.
The treatment of consensual violence in sports may be challenged from both sides.
Libertarians under the influence of the Harm Principle may question why the carve out in the
criminal law is limited to activities that could be construed as sports, and does not extend to
voluntary fights up to and including duels. Those with a more paternal view will take the
contrary position, suggesting that boxing should be given the same criminal status as a barroom
brawl. What are the special virtues of football, boxing, or other violent sports that balance
against the foreseeable harms in the form of injuries to participants?
The principled distinction between criminal assault when the participants have consented,
and the legal violence inherent in some sports, can be argued in various ways. For one thing, the
violence in organized sports is regulated by the rules that are intended to limit the potential for
serious injury. That argument may be tested against the increasing evidence regarding acute and
chronic injury suffered by professional athletes, as previously summarized. A second line of
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argument is that these sports inculcate manly virtues which are otherwise in short
supply. University of Michigan football coach Jim Harbaugh opined that football is “the last
bastion of hope for toughness in America in men.”119 A more cynical view is that the “virtue” is
not so much to the players as to the fans, whose enjoyment of the game supports an industry at
the college and professional level worth many billions of dollars.
In any event, it is difficult to imagine a persuasive empirical study that compared the
cultural effects of compensated kidney donation, to those of professional violent sports, and none
exists as far as we know. Our intuition is that a program of compensation for kidney donors
would not degrade the culture, but rather affirm a cultural commitment to respond to disability
and sustain life – and that in any event it would be more positive than the effects of
compensating the deliberate brutality of football and other violent sports.
C. Cognitive Biases and Limitations
The belief that adults are able to discern and act on their true interests when faced with
complex choices is basic to JS Mill’s argument for freedom from government interference.
During the last half-century, economists and behavioral scientists have explored the limitations
and biases in decision making, demonstrating that even sane and sober adults tend to make
systematic errors in decision-making.120 When the stakes are high, as they are in choosing to
donate a kidney or play professional football, even a free-choice advocate may accept that some
limits are warranted. Here we very briefly consider the relevant issues and conclude that if
NOTA were amended to allow payments to donors, potential kidney donors could be protected
against being unduly tempted through the existing structure of screening, counseling, and delay.
On the other hand, it is not clear that NFL recruits have such protections in place.
In the ideal, a rational person faced with an important decision (donate a kidney, sign a
contract to play professional football) would want to proceed as a decision analyst would
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instruct.121 The goal is to combine the objective consequences of the option with the individual’s
subjective valuation of these consequences, including timing (now versus later) and likelihood:
•

List all possible consequences over the life course

•

Estimate the probability of each consequence

•

Assess the utility gain or loss of each consequence according to the decision maker’s own
preferences

•

Calculate whether the expected value in terms of utility gains and losses is positive.
Needless to say, that is not how such decisions are made in practice, although in the case

of kidney donation (and not football) much of the relevant information will at least be provided
as part of the counseling required of potential donors.122 The difficulty of making an informed
decision is greater because the decider can only go down that path once.
The issue is actually not whether individuals should be trusted to act like well-informed
decision analysts, but rather whether they could benefit from legal restrictions on the menu of
possibilities available to them. This challenge has become better focused as research in
behavioral science has documented the tendency of adults to make systematic errors in their
decisions. Much of this research has focused on choices that have uncertain outcomes, or
outcomes that are distributed over time, or require the decision maker to predict her sense of
well-being under the scenarios implied by the available choices. For example, people tend to
discount the value of delayed consequences according to how far in the future they would be
experienced, and can make sensible choices between prospects that offer a payoff in one year or
larger payoff in two years. However, prospects with immediate payoffs are often tempting out of
proportion to their objective value, and induce impulsive choices that are later regretted.123 The
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difficulty of self-regulation is well reflected in the famous “marshmallow” test in delayed
gratification.124
It is helpful to deconstruct the decision to donate a kidney under both the current regime
(no compensation) and a hypothetical regime (in which the donor would be financially
compensated). Living donation is an arduous process that would not be undertaken by a wellinformed person without a substantial reward of some sort (whether monetary or emotional).
Under the current regime, only about 6,000 living donors volunteer each year. Almost all of
these donors specify who is to receive their kidney, and as a consequence the donor has the
satisfaction of saving the life of a family member or friend, and presumably enjoys their
gratitude as well. Potential donors undergo screening, both medical and psychological. While
donors do not have to pay the expense of the screening and operation, they may have lost
earnings at the time that are not reimbursed. If they experience medical consequences years later
no financial help will be forthcoming from the beneficiaries of their gift, or the kidney-donation
system.
Everything about this process leans against making an impulsive decision to donate.
Indeed, those who choose to become a donor may typically see it as an obligation rather than an
opportunity. They may be under pressure by family members, or may not see any acceptable
alternative to the unpleasant prospect of donating. There is nothing of the “temptation” in this
scenario, given the delays, the counseling, and the fact that much of the pain and risk precede the
usually rewarding event of donation.
If the system for screening potential donors were preserved, but now with the possibility
of compensation (for the sake of argument, say, worth $50,000) then many more donors would
come forward, especially for non-directed donations. For the additional donors, the payment
would be a stronger incentive than the psychic rewards of a pure altruistic act. (In fact, in this
regime some would-be family donors may decide to refrain, given the knowledge that other
suitable kidneys are available.) The increase in donations would save many lives and reduce
costs to taxpayers. But the question remains of whether the promise of payment would tend to
encourage donations that are not in the donors’ true interest, as a decision analyst would define
that interest.
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For the potential donor, the prospect of financial reward may overcome concerns about
the temporary pain and disability, not to mention the slight risk of death, stemming from the
operation, as well as the small probability of medical problems years or decades later. There is
nothing intrinsically irrational about a willingness to assume medical risk in exchange for a
substantial amount of money. But the quality of the choice may be influenced by the sequence of
events. If donors were offered a $50,000 check on the day that they volunteered to donate, but
did not have to actually go on the operating table for a year, impulsive ill-considered donations
might be the norm. But the disproportionate temptation of an immediate payoff could be
managed if the payment were not made until after the operation, which in the normal course of
events would be put off for weeks or even months while the donor underwent screening and
matching.125
The delayed payoff would have the effect of protecting potential donors against
impulsive decisions while respecting their underlying preferences for the value of the money visà-vis the medical risks of donation. The delay is in the spirit of the “nudge” approach to policy
design popularized by Richard H. Thaler and Cass Sunnstein.126 It is in contrast to a paternalistic
approach which in effect denies the validity of the donor’s preferences. A recent survey, for
example, found a sizable group that thought it was unacceptable to offer potential subjects in a
risky medical experiment as much as $10,000.127 The authors speculated that these respondents
thought that a large payoff would induce people to participate who placed “too much” value on
money (or too little on their health). These respondents were in effect privileging their own
values over those of others.
The same concerns that apply to the quality of kidney donor decisions also apply, and
more obviously, to the decision to sign a contract to play in the NFL. Players are provided with
little information about the risks, and indeed, the longer-term risks (including the risk of CTE in
middle age) have not been well quantified, but appear to be far higher than for kidney donation.
The payoff in both financial terms and status is also very high, and in part conveyed
immediately. Any counseling or screening that might occur is up to the player to pursue.
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D. EXPLOITATION, COERCION, RACE & CLASS
Living kidney donors in the United States have above-average incomes (after adjusting for
sex and age),128 perhaps as one reflection of the financial losses experienced by donors.129 In a
new regime in which donors were paid a substantial fee, it is predictable that the influx of
volunteers would have below-average incomes. The prospect of financially stressed individuals
attempting to make ends meet by “selling” a kidney raises a red flag for some ethicists.130 A
compensation regime would expand the choice set for those in comfortable circumstances, but
those in desperate circumstances might feel compelled to sell a kidney; in that sense, the option
of selling could be seen as “coercive.” Furthermore, a system that in part depended on the poor
to supply kidneys could be seen as “exploiting” the poor. This line of thought is represented in a
2001 report of the National Bioethics Advisory Commission in a related circumstance, paid
participation in medical experiments: “benefits threaten … the voluntary nature of the choice, …
raise the danger that the potential participant’s distributional disadvantage could be exploited
[and] … lead some prospective participants to enroll … when it might be against their better
judgment and when otherwise they would not do so.”131
We believe that using words like “coercion” and “exploitation” to characterize the
introduction of a new option by which poor people (and others) could earn a substantial amount
of money provides more heat than light on this situation. The legitimate ethical concern is that
so many Americans are poor, with inequality increasing over time. But that observation does not
support a ban on compensation, which in fact limits the options available to the poor and thereby
makes a bad situation (their lack of marketable assets) worse. But for anyone not persuaded by
this argument, we note that these social-justice concerns apply with at least equal force to

128

Jagbir Gill, James Dong, Caren Rose, Olwyn Johnston, David Landsberg, and John Gill. The Effect of Race and
Income on Living Kidney Donation in the United States. J Am Soc Nephrol 24: ccc–ccc, 2013
129
Rodrigue et al. 2013, supra
130
Capron, 2014, supra note XX; Debra Satz, The Moral Limits of Markets: The Case of Human Kidneys, 108
PROC. ARISTOTELIAN SOC’Y 2008;
131
ETHICAL AND POLICY ISSUES IN RESEARCH INVOLVING HUMAN PARTICIPANTS. National
Bioethics Advisory Commission, 2001; quoted as shown in Ambuehl, Niederle, and Roth 2015, supra note XX, p.
357.

26

compensating boxers; most American professional boxers were raised in lower-income
neighborhoods, and are either black or Hispanic.132
As more has become known about the dangers of the repeated head trauma, similar
arguments regarding football have become more prominent. About 70% of NFL players are
black, and Pacific Islanders are also overrepresented as compared to the American population.133
Accordingly, much attention has been paid to the concussion crisis as a race and class problem.
As one observer recently noted, “What’s a little permanent brain damage when you’re facing a
life of debilitating poverty?”134 In reality, however, NFL players are better educated themselves,
and come from better educated homes, than is average for Americans, in part because the NFL
typically recruits college students. Still, some NFL players, like some would-be kidney donors,
come from poverty.
V. CONCLUSION
Our claim is that there is a stronger case for compensating kidney donors than for
compensating participants in violent sports. If this proposition is accepted, one implication is
that there are only three logically consistent positions: allow compensation for both kidney
donation and for violent sports; allow compensation for kidney donation but not for violent
sports; or allow compensation for neither. Our current law and practice is perverse in endorsing
a fourth regime, allowing compensation for violent sports but not kidney donation.
A common argument in support of the ban on kidney donation is that if people were
offered the temptation of substantial compensation, some would volunteer to donate against their
own “true” best interests. This argument is often coupled with a social justice concern, namely
that if kidney donors were paid, a large percentage of volunteers would be poor and financially
stressed, and for them the offer of a substantial financial inducement would be coercive. In sum,
a system of compensated donation would provide an undue temptation, and end up exploiting the
poor.
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To these arguments we offer both a direct response, and a response by analogy with
violent sport. A fundamental norm of our culture and legal tradition is to respect the choices of
(sane, sober, well informed, adult) individuals. That norm serves to limit government
interference with private choices. It is supported by the right to liberty from undue government
interference. A well-developed organ procurement process in the American system seeks to
ensure that potential donors are fully capable of making a good decision. Potential kidney donors
are not only provided with full information, but also screened for mental and physical disability.
While there is the possibility of “mistakes” (a decision to donate against the true best interests of
the individual) under a compensated system, the screening, consent process, and delays should
minimize the chance for the kind of errors that behavioral economics has demonstrated are
common. Under such circumstances, the opportunity to be paid for donating a kidney is not
exploitative or coercive, but rather welfare-enhancing.
We also argue by analogy with professional football, boxing, and other legal but violent
sports. The medical risks to a professional career in these sports are much greater both in the
near and long term than the risks of donating a kidney. On the other hand, the consent and
screening process in professional sports is not as developed as in kidney donation. The social
justice concerns stem from the fact that most players are black and some come from
impoverished backgrounds. In sum, the arguments against compensating kidney donors apply
with equal or greater force to compensating athletes in these sports.
Note that these arguments focus on the donors’ welfare, and ignore the welfare of people
in need of a kidney. A comprehensive evaluation of amending NOTA to allow compensation
requires that both groups be considered. Such an evaluation, conducted by PJ Held and
colleagues, reached the following conclusion about a regime in which living donors were offered
enough compensation ($45,000) to end the kidney shortage: “From the viewpoint of society, the
net benefit from saving thousands of lives each year and reducing the suffering of 100,000 more
receiving dialysis would be about $46 billion per year, with the benefits exceeding the costs by a
factor of 3. In addition, it would save taxpayers about $12 billion each year.”135 The present
value of this flow of benefits would exceed $1300 billion.136
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As far as we know, there has been no cost-benefit analysis of the analogous reform in
football, namely to ban professional compensation. But a first cut is the market value of NFL
teams, since that value reflects the present value of future ticket sales and broadcast payments,
net of costs, under the current legal regime. Presumably a ban on compensation would end
professional football and drive the value of the 32 current teams to zero. That value, according
to Forbes Magazine, is currently about $56 billion.137 That amount should be modified to take
account of subsidies by host cities, and in the other direction to take account of consumers
surplus, but by any stretch, the monetized value of allowing compensation for professional
football players is far less than for allowing compensation for kidney donors.

137

https://www.forbes.com/forbes/welcome/?toURL=https://www.forbes.com/nflvaluations/&refURL=https://www.google.com/&referrer=https://www.google.com/

29

