LAWYERS AT LINEUPS:
CONSTITUTIONAL NECESSITY OR
AVOIDABLE EXTRAVAGANCE?
Frank T. Read*
All the identifying witnesses were speaking from casual observation of men they had never seen before, men of foreign race, under
circumstances of unusual confusions. Thus one witness, Cole, 'thought
at first glance that Vanzetti was a Portuguese fellow named Tony
that he knew.' (R. 390.) Afterward he was sure the man was Vanzetti.
The old song, 'All Coons Look Alike to Me,' represents a deep experience of human fallibility. Moreover, the methods pursued by the
police in eliciting identification in this case fatally impair its worth.
In England, such methods would have discredited the testimony and
nullified a verdict based upon it. The recognized procedure is to line
up the suspect with others, and so far as possible with individuals
of the same race and class, so as not to provoke identification through
accentuation. In defiance of these necessary safeguards, Sacco and
Vanzetti after their arrest were shown singly to persons brought there
for the purposes of identification, not as part of a 'parade.' Moreover,
Sacco and Vanzetti were not even allowed to be their natural selves;
they were compelled to simulate the behavior of the Braintree
bandits. Under such conditions identification of foreigners is a farce.
-Frankfurter,

The Case of Sacco and Vanzetti 31-32 (1927)

It was 1927 when then Professor Felix Frankfurter' made the
above-quoted criticisms of the police lineup procedures employed
in the case of Sacco and Vanzetti. Forty years later, on June 12,
1967, the United States Supreme Court finally focused its attention
on this problem area. In three cases, United States v. Wade, 2 Gil-
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Norman Lefstein and Theodore J. Christiansen of the Legal Aid Agency for the
District of Columbia, for their assistance in explaining the workings of the District
of Columbia's lineup procedures, and to David Thomas and Lynn Southam, students
at the Duke University School of Law, for their research assistance.
1 Frankfurter asked rhetorically, "What is the worth of identification testimony
even when uncontradicted?" He answered his own question categorically, "The identification of strangers is proverbially untrustworthy." F. FRANKFURTER, THE CASE OF
SACCO AND VANZETni 30 (1927).

2 388 U.S. 218 (1967).
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bert v. California,' and Stovall v. Denno,4 the Court dealt in depth
with the constitutional implications arising from police investigatory
practices utilized to obtain eyewitness identification testimony.5 The
Court expressed deep concern over the high risk of mistaken convictions based on faulty eyewitness identification. Mr. Justice Brennan, writing the majority opinion in Wade, stated:
[T]he confrontation compelled by the state between the accused and
the victim or witnesses to a crime to elicit identification evidence is
peculiarly riddled with innumerable dangers and variable factors
which might seriously, even crucially, derogate from a fair trial.
The vagaries of eyewitness identification are well-known; the annals
of criminal law are rife with instances of mistaken identification. 6

Despite the long-standing fear of eyewitness testimony expressed
by those familiar with criminal trials, and despite long-standing
abuses considered
prevalent in the conduct of police "lineup" and
"confrontation" 7 procedures, legislative controls over police lineups were almost non-existent prior to the Wade case and even legislative concern about the problem of police conduct was conspicuously absent.' After the Supreme Court's splintered and cautious
opinion in Wade holding that a criminal lineup was a "critical"
stage of the trial process at which the accused was guaranteed the
right to counsel under the Sixth Amendment, Congress, also for the
first time in its history, became vitally interested in police methods
of procuring eyewitness testimony. As will be seen, the Court in
Wade explicitly invited legislative reform and even indicated that
appropriate regulation might remove the lineup as a "critical" stage
of the trial process, thus eliminating the necessity of the presence of
counsel.' However, Congress was in no mood to accept the Court's
8 388 U.S. 263 (1967).

4 388 U.S. 293 (1967).
5 For many years prior to the triology of lineup cases decided in 1967, most informed commentators had been critical of the reliability of eyewitness testimony in
criminal trials. See generally the materials cited in United States v. Wade, 388 U.S.
at 228 n.6, 229 n.7; and the materials cited in Murray, The Criminal Lineup at Home
and Abroad, 1966 UTAHr L. REV. 610. For an excellent capsule discussion of the background of use of eyewitness testimony prior to the Wade case, see Comment, Right
to Counsel at Police Identification Proceedings: A Problem in Effective Implementation of an Expanding Constitution, 29 U. PITT. L. REV. 65, 66 (1967) [hereinafter
cited as Pitt. Comment]. The Pitt. Comment is, in this writer's opinion, the most comprehensive and accurate review of the Wade triology that has yet appeared.
6 388 U.S. at 228.
7 When a witness looks at a lone suspect, it is usually referred to as "confrontation" of the suspect with the victim or witness. When a witness is asked to pick out
the guilty party from a line of persons it is known as a "lineup" or "showup." Murray,
supra note 5, at 610. In some places a lineup is referred to as a "standup." Pitt.
Comment, supra note 5, at 65 n.4.
8 "[V]irtually no legislative safeguards have been placed upon the method of
conducting a confrontation or lineup." Murray, supra note 5, at 610.
9 See discussion in Part I infra.
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olive branch. Instead, in Section 3502 of the Omnibus Crime Control and Safe Streets Act of 1968 Congress attempted to directly
overrule the Court's holdings in Wade, Gilbert, and Stovall.'0
It is my purpose in this article to analyze the Wade, Gilbert
and Stovall opinions, to describe the subsequent judicial and congressional reaction to them and, ultimately, to determine whether
or not it is desirable, or indeed necessary, to require a lawyer's
presence at pre-trial eyewitness identification proceedings. It is my
thesis that the Supreme Court's lineup decisions do not categorically
require the presence of counsel at eyewitness identification proceedings if sufficient legislative safeguards are established to guarantee
the essential fairness of such proceedings. It will be demonstrated
that the use of the lawyer at a lineup is a cumbersome and awkward mechanism for the correction of the kinds of lineup and confrontation abuses pointed out by the Court. Less time consuming,
more appropriate tools are readily available in the form of legislatively established safeguards-safeguards that would economize on
counsel's time and directly combat, not sidestep, the evils delineated
by the Court.

I.

THE WADE, GILBERT AND STOVALL CASES

A. United States v. Wade
The first and most important of the three eyewitness identification cases is United States v. Wade. On September 24, 1964, a man
wearing a small strip of tape on each side of his face entered a federally insured bank in Eustace, Texas. He proceeded to point a pistol at the only two persons in the bank at the time, a cashier and a
bank vice-president, and force them to fill a pillowcase with money.
The man then retreated from the bank to a waiting stolen car
driven by an accomplice and escaped. Billy Joe Wade was indicted
on March 23, 1965, with two others for conspiracy and with one
other for robbery. He was arrested on April 2, 1965, and courtappointed counsel was provided for his defense on April 26, 1965.
Fifteen days after appointment of defense counsel, an FBI
agent, without notice to counsel, arranged a classic lineup. Wade
and five or six other prisoners were taken to a local courthouse and
put on parade. Both bank employees, who were seated in the courtroom waiting to observe the lineup, saw Wade in the custody of an
FBI agent prior to the lineup. When the lineup was held, shortly
thereafter, all persons in the lineup, including Wade, wore strips of
10 18 U.S.C. § 3502 (Supp. IV, 1969). See discussion of § 3502 in Part II infra.
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tape similar to those worn by the robber and were required to repeat the words spoken by the robber at the time of the crime. Both
bank employees identified Wade as the robber.
At the trial the two bank employees on direct examination
pointed out Wade as the robber. It was not until cross examination
that defense counsel elicited testimony as to the prior lineup identifications. At the close of the evidence, Wade's lawyer moved for
judgment of acquittal or, in the alternative, to strike the courtroom
eyewitness identification on the ground that the conduct of the
lineup, held without notice to and presence of counsel, violated
Wade's Fifth Amendment privilege against self-incrimination and
his Sixth Amendment right to the assistance of counsel. The motions were predictably denied and Wade was convicted. But, not
so predictably, the Court of Appeals for the Fifth Circuit reversed
and ordered a new trial, holding that while the Fifth Amendment
had not been violated the Sixth Amendment had and, thus, at the
new trial all in-court identification evidence was to be excluded.
The United States Supreme Court held that the lineup stage
of the criminal proceeding was a "critical" stage of the trial process
itself and, therefore, the accused had the right to have counsel present at the lineup or confrontation under the Sixth and Fourteenth
Amendments. The Court further held that in-court identifications
will be excluded if the witness had previously identified the accused
at a lineup held in the absence of accused's counsel, and if the
prosecuting attorney cannot show by "clear and convincing evidence"'" that the in-court identification is not "tainted" by the illegal out-of-court lineup identification. While in sympathy with the
decision of the Court of Appeals, the Court indicated that an improper test for the exclusion of in-court identification evidence had
been applied by the lower court. Thus, the conviction was vacated
and the case remanded to the District Court with instructions for
it to hold a hearing to determine if the in-court identifications were
"tainted" by the illegal lineup identification or were of an "independent origin."'1

2

If such in-court identifications were "tainted,"

then they were to be excluded in any new trial.
B. Gilbert v. California
In Gilbert v. California, the accused had been convicted of
armed robbery of a bank in Alhambra, California, and the murder
of a police officer who had entered the bank during the course of
11 388 U.S. at 240.
12 Id. at 242.
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the robbery.' 3 Sixteen days after Gilbert was indicted and counsel
was appointed for his defense, he was taken-without notice to his
counsel-to a Los Angeles auditorium where a lineup was conducted. The participants were placed on a stage, bright lights were
directed at them which prevented them from seeing the audience,
and they were observed by an audience of over 100 persons, each
allegedly an eyewitness to one of the several robberies charged to
Gilbert. Gilbert was identified at the lineup by three eyewitnesses
who later identified him at the guilt stage of the trial. The manager
of the apartment house where Gilbert had allegedly lived identified
him at trial and also testified to her previous lineup identification
on direct examination. Eight witnesses, who testified only at the
penalty stage of the trial, identified Gilbert as the perpetrator of
a number of other robberies and also testified as to their previous
identification of Gilbert at the lineup in the auditorium. 4
Strenuous objections were made by defense counsel at both the
guilt and penalty stages of the trial to the admission of the testi13 The same jury, in separate guilt and penalty stages of the trial, rendered a
guilty verdict and imposed the death penalty. Id. at 265.
14 The Supreme Court's opinion in Gilbert indicates that the state record is
"virtually silent" as to what occurred at the lineup. Id. at 270. However, the
record in Gilbert v. United States, 366 F.2d 923 (9th Cir. 1966), which involved the
federal prosecution of Gilbert, contains many more details of what occured at the
lineup. That record was quoted from extensively by the Supreme Court, 388 U.S. at
270 n.2. What occured in Gilbert is instructive as to the conduct of lineups in some
jurisdictions.
"The lineup occured on March 26, 1964, after Gilbert had been indicted and
had obtained counsel. It was held in an auditorium used for that purpose by the Los
Angeles police. Some ten to thirteen prisoners were placed on a lighted stage. The
witnesses were assembled in a darkened portion of the room, facing the stage and
separated from it by a screen. They could see the prisoners but could not be seen by
them. State and federal officers were also present and one of them acted as 'moderator' of the proceedings.
"Each man in the lineup was identified by number, but not by name. Each man
was required to step forward into a marked circle, to turn, presenting both profiles
as well as a face and back view, to walk, to put on or take off certain articles of
clothing. When a man's number was called and he was directed to step into the circle,
he was asked certain questions: where he was picked up, whether he owned a car,
whether, when arrested, he was armed, where he lived. Each was also asked to repeat
certain phrases, both in a loud and in a soft voice, phrases that witnesses to the
crimes had heard the robbers use: 'Freeze, this is a stickup; this is a holdup; empty
your cash drawer; this is a heist; don't anybody move.'
"Either while the men were on the stage, or after they were taken from it, it is
not clear which, the assembled witnesses were asked if there were any that they would
like to see again, and told that if they had doubts, now was the time to resolve
them. Several gave the numbers of men they wanted to see, including Gilbert's. While
the other prisoners were no longer present, Gilbert and 2 or 3 others were again
put through a similar procedure. Some of the witnesses asked that a particular
prisoner say a particular phrase, or walk a particular way. After the lineup, the
witnesses talked to each other; it is not clear that they did so during the lineup. They
did, however, in each other's presence, call out the numbers of men they could
identify." 366 F.2d at 935.
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mony of witnesses who identified Gilbert in court and who testified
that they had also identified him at the "showup." The trial court
overruled the objections and Gilbert was convicted. The California
Supreme Court affirmed the conviction. 5 The United States Supreme Court held, as in Wade, that "admission of the in-court identifications without first determining that they were not tainted by the
illegal lineup but were of independent origin was constitutional error." 6 The Court further held that in-court testimony of out-ofcourt identifications made at a lineup where defense counsel was
neither present nor notified is "per se" inadmissible. 7 The Court,
following the procedure it adopted in Wade, then remanded the case
to the California Supreme Court for further proceedings.
C. Stovall v. Denno
Stovall v. Denno involved a witness confrontation rather than
the lineup-type proceeding seen in Wade and Gilbert. A Long Island
physician was stabbed to death late at night in the kitchen of his
home by an assailant who also stabbed the victim's wife eleven
times. Stovall was arrested the next day and an arraignment was
promptly held but postponed until the accused could retain counsel. The victim's wife meanwhile was hospitalized "for major surgery to save her life."' The police took Stovall to the hospital the
day after his arrest (and after the surgery). He "was handcuffed
to one of five police officers who, with two members of the staff of
the District Attorney, brought him to the hospital room. Petitioner
was the only Negro in the room." 9 The victim's wife identified
Stovall as the murderer, after being asked if he "was the man" and
after he repeated a "few words for voice identification."2
The witness recovered and at Stovall's trial she identified him
in the courtroom and also testified to her out-of-court confrontation
in the hospital. Stovall was convicted and sentenced to death. The
New York Court of Appeals affirmed without opinion."' Stovall then
15

People v. Gilbert, 63 Cal. 2d 690, 408 P.2d 365, 47 Cal. Rptr. 909 (1965).
16 388 U.S. at 272.
17 Id. at 272-73. "That testimony is the direct result of the illegal lineup 'come
at by exploitation of [the primary] illegality'. Wong Sun v. United States, 371 U.S.
471, 488." 388 U.S. at 272-73.
18 388 U.S. at 295.
19 Id. In the Wade case, Mr. Justice Brennan for the Court referred to the kind
of identification conducted in Stovall and stated that "[ilt is hard to imagine a situation more clearly conveying the suggestion to the witness that the one presented is
believed guilty by the police." 388 U.S. at 234.
20 388 U.S. at 234. It is reported that none of the witnesses could recall the words
that were used.
21 13 N.Y.2d 1094, 196 N.E.2d 65, 246 N.Y.S.2d 410 (1963).
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sought habeas corpus in a federal district court alleging, among
other things, that the eyewitness identification testimony violated
his Fifth, Sixth and Fourteenth Amendment rights because he had
been compelled to submit to the hospital confrontation without
counsel and under conditions that unfairly focused the witness'
attention on him as the man the police believed was the murderer.
The district court dismissed the claim. A panel of the Court of
Appeals for the Second Circuit initially reversed the dismissal of
the claim holding that the eyewitness identification in the hospital
violated Stovall's right to the assistance of counsel. The Court of
Appeals, however, sitting again en banc, vacated the panel decision
and affirmed the District Court.
The Supreme Court held that Wade and Gilbert are not to be
applied retroactively and therefore Stovall's collateral attack on his
conviction could not succeed. Next the question was examined
whether Stovall, although not entitled to counsel under Wade and
Gilbert, had shown that the eyewitness identification "was so unnecessarily suggestive and conducive to irreparable mistaken identification that he was denied due process of law."12 2 The Court held
that under "the totality of the circumstances surrounding" the case,
there was no due process violation and the conviction was affirmed." It was indicated that the confrontation was "imperative"
under the circumstances.24
D. Analysis of the Lineup Opinions
There are many questions regarding the future use of eyewitness testimony and the conduct of pretrial eyewitness identification
procedures that cannot be answered without a careful reading and
close analysis of the Wade opinion. The following questions will be
explored throughout the remainder of this article:
(1) Is a lawyer categorically required to be present at a lineup
or witness confrontation proceeding?
22 388 U.S. at 302. "This is a recognized ground of attack upon a conviction
independent of any right to counsel claim. Palmer v. Peyton, 359 F.2d 199 (4th Cir.
1966)."
23 388 U.S. at 302.
24 The following passage was quoted from the opinion of the Court of Appeals
sitting en banc: "Here was the only person in the world who could possibly exonerate
Stovall. Her words, and only her words, 'He is not the man' could have resulted in
freedom for Stovall. The hospital was not far distant from the courthouse and jail.
No one knew how long Mrs. Behrendt might live. Faced with the responsibility of
identifying the attacker, with the need for immediate action and with the knowledge
that Mrs. Behrendt could not visit the jail, the police followed the only feasible
precedure and took Stovall to the hospital room. Under these circumstances, the
usual police station line-up, which Stovall now argues he should have had, was out
of the question." United States v. Denno, 355 F.2d 731, 735 (2d Cir. 1966).
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(2) What role did the Court really expect a lawyer to play at a
pretrial witness identification proceeding?
(3) On balance, considering the economy of a lawyer's time
and the actual usefulness of his presence at a lineup, was the Court
really convinced that the evils so vividly enumerated in Wade are
best dealt with by the mere presence of a defense lawyer?
(4) Can a lineup really be made "uncritical" for Sixth Amendment purposes by enactment of legislative rules or regulations, if
enforcement of such regulations could reasonably guarantee that
what transpired at the lineup would be "preserved" for cross-examination purposes at trial and that the lineup itself would be conducted in a fair and "unsuggestive" manner?
(5) Did a majority of the Court in Wade really agree that safeguarding regulations could make the lineup uncritical, despite the
explicit suggestion to that effect in the majority opinion?2"
Part I of the Court's opinion held that nothing Wade was required to do in the lineup"0 violated his privilege against self-incrimination. While this article is not concerned with Fifth Amendment violations that might occur at lineup proceedings, it is still
most important to note how the Court divided on Wade's Fifth
Amendment claim. Some of those who joined the Court's opinion
on the Sixth Amendment holding that an accused had the right to
the presence of counsel at a lineup, dissented vigorously on the
Court's denial of Fifth Amendment contentions. Thus, while the
opinion of the Court indicated later that the lineup stage might become "uncritical" should sufficient legislative safeguards be adopted,
it is essential to remember that those who saw Fifth Amendment
25 The analysis of the Wade opinion necessary to answer these questions cannot
be confined to the majority opinion. The views of the individual judges are far too
diverse. Pitt. Comment, supra note 5, at 72 and Note, Constitutional Law-Criminal
Procedure-Presenceof Counsel Requisite to Conduct of Post Indictment Line-Up in
Absence of Intelligent Waiver, 34 BRooxLYN L. Rav. 301, 305 (1968), are the only
commentators to dwell at any length on the importance of understanding the views
of each justice. Pitt. Comment, supra, attempts to break down the views of each
member of the Court in Wade.
In writing the majority opinion, Mr. Justice Brennan divided his discussion into
five major parts. For purposes of clarity, this analysis of Wade will follow that same
organizational pattern with the views of each of the justices being considered as each
part of the opinion is reviewed. A chart containing a graphic analysis of the Wade
case has been prepared and is inserted here. It is hoped that this chart will aid the
reader in following the position of each justice on each point discussed or decided in
Wade.
[25 Con't with Chart on page 348].
26 Wade was compelled to speak the words allegedly uttered by the bank robber
("put the money in the bag") and to wear strips of tape in a manner similar to those

allegdjly ',op by the robber. 388 U.S. at 220.
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violations might feel that despite legislative safeguards the lineup
stage remains "critical" and counsel should be present to prevent
Fifth Amendment violations. In disapproving of the Fifth Amendment claim the Court relied on its earlier decision in Schmerber v.
California27 and held that the Fifth Amendment privilege "protects
an accused only from being compelled to testify against himself, or
otherwise provide the State with evidence of a testimonial or communicative nature ....,21 As shown by the chart in footnote 25,
supra, four members of the Court dissented from this holding. 9
What is interesting here is that all four justices who dissented
on the denial of the Fifth Amendment claim joined the Court on its
decision that a violation of the Sixth Amendment had occurred.30
Only Mr. Justice Brennan and Mr. Justice Clark were with the
majority of the Court on the two major portions of its opinionholding that there was no Fifth Amendment violation but there was
a Sixth Amendment violation. The opinion of the Court was obviously not satisfactory to either of the largest groupings on the Court
in this case. Four justices saw both Fifth and Sixth Amendment
violations; three saw neither Fifth nor Sixth Amendment violations;
only two saw no Fifth Amendment violations but did see Sixth
Amendment violations. Yet the views of only two, Brennan and
Clark, actually became the opinion of the Court. 1
In Part II of the Court's opinion, Mr. Justice Brennan developed the test that the Sixth Amendment's right to counsel exists
27 384 U.S. 757 (1965).
28 Id. at 761. "We have no doubt that compelling the accused merely to exhibit
his person for observation by a prosecution witness prior to trial involves no compulsion of the accused to give evidence having testimonial significance . . . .Similarly,
compelling Wade to speak within hearing distance of the witnesses, even to utter
words purportedly used by the robber, was not compulsion to utter statements of a
'testimonial' nature . . . ." 388 U.S. at 222.
29 Mr. Justice Black wrote his own dissenting opinion to Part I of the Court's

opinion. 388 U.S. at 243. Mr. Justice Fortas wrote a dissenting opinion to Part I of
the Court's opinion which was joined by Chief Justice Warren. Id. at 259. Mr. Justice
Douglas dissented from Part I on the basis of his dissent in Schmerber v. California,
384 U.S. 757, 772-79 (1966). 388 U.S. at 243.
30 Cf. State v. Blevins, 421 S.W.2d 263, 266 (Mo. 1967), where the court declares
itself in doubt as to whether a majority of the Court concurred in the holdings of
Wade and Gilbert.
31 1 am tempted to speculate, realizing full well the danger of speculation without
any corroborative material, that Justice Brennan was selected to write the majority
opinion for the Court because he was between the two camps-more liberal than
Harlan, Stewart and White and more conservative than Warren, Black, Douglas and
Fortas. Such speculation, if accurate at all, could explain the cautious nature of the
opinion, which proclaims the lineup stage as critical in one breath, propounding an
exclusionary rule for "tainted" eyewitness testimony, and then in the next breath invites Congress to draft regulations which would make the lineup stage "uncritical,"
thus obviating the necessity of the presence of a lawyer at eyewitness identification
proceedings. See discussion on Part II and Part IV of the Court's opinion, infra.
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at each stage of the criminal process which would affect the fairness
of the trial itself. He called such stages "critical stages. ' 32 The
Court took pains to review its holdings in the major right to counsel
cases s and then declared:
In sum, the principle of Powell v. Alabama and succeeding cases
requires that we scrutinize any pretrial confrontation of the accused
to determine whether the presence of his counsel is necessary to preserve the defendant's basic right to a fair trial as affected by his right
meaningfully to cross-examine the witnesses against him and to have
effective assistance of counsel at the trial itself. It calls upon us to
analyze whether potential substantial prejudice to defendant's rights
inheres in the particular confrontation
and the ability of counsel to
a4
help avoid that prejudice.

Part III of the Court's opinion would be noteworthy if for
no other reason than it received unanimous support in what must
32

388 U.S. at 224. ".

.

. today's law enforcement machinery involves critical

confrontations of the accused by the prosecution at pretrial proceedings where the
results might well settle the accused's fate and reduce the trial itself to a mere formality. In recognition of these realities of modern criminal prosecution, our cases have
construed the Sixth Amendment guarantee to apply to 'critical' stages of the proceedings. The guarantee reads: 'In all criminal prosecutions, the accused shall enjoy the
right . . . to have the Assistance of Counsel for his defense' The plain wording of
this guarantee thus encompasses counsel's assistance whenever necessary to assure a
meaningful 'defense.'" Id. at 224-25 (emphasis added).
33 Id. at 223. Among other things it distinguished its holding in Schmerber v.
California, 384 U.S. 757 (1966), and expanded its recent decision in Miranda v. Arizona, 384 U.S. 436 (1965). The Court was careful to point that Miranda should not be
read to limit the right to counsel only to protect Fifth Amendment rights. The Sixth
Amendment also provides that the "accused is guaranteed that he need not stand
alone against the State at any stage of the prosecution, formal or informal, in court
or out, where counsel's absence might derogate from the accused's right to a fair
trial. The security of that right is as much the aim of the right to counsel as it is of
the other guarantees of the Sixth Amendment-the right of the accused to a speedy
and public trial by an impartial jury, his right to be informed of the nature and cause
of the accusation, and his right to be confronted with the witnesses against him and
to have compulsory process for obtaining witnesses in his favor. The presence of
counsel at such critical confrontations, as at the trial itself, operates to assure that the
accused's interests will be protected consistently with our adversary theory of criminal prosecution." 388 U.S. at 226-27.
34 388 U.S. at 227. Although Justices White, Harlan and Stewart dissented from
Part II of the Court's opinion, id. at 250, stressing the lack of definitive evidence
indicating widespread abuses at police lineups, id. at 251, and worrying about the
possible adverse effects in lawyer presence at the lineup, id. at 255-59, it is interesting
that in a later opinion the same year a unanimous court seemed to subscribe to the
"critical stage" idea as the test of when an accused has the right to have counsel
present. In the case of Mempa v. Rhay, 389 U.S. 128, 134 (1967), Justice Marshall,
for a unanimous court, stated that "[w]hen the Betts [Betts v. Brady, 316 U.S. 455
(1942)] requirement of special circumstances is stripped away by Gideon [Gideon v.
Wainwright, 372 U.S. 335 (1963)], . . . appointment of counsel for an indigent is
required at every stage of a criminal proceeding where substantial rights of an accused may be affected." Therefore, it may be safe to assume that the "critical stage"
test of when accused's right to counsel arises is now generally accepted by the Court.
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otherwise be charitably referred to as a splintered opinion. However, it is worth noting for another reason. The Court definitely
indicated that certain steps in the evidence-gathering process which
can be characterized as "scientific" or "systematized" 5 are considered "not critical stages ' 36 because the accused supposedly can reconstruct what occurred at the testing process through cross-examination.37
Part IV of the Court's opinion in Wade is the key portion of
the decision, for here the Court held that lineups must be categorized as a "critical stage" of the criminal process and that counsel's
presence is constitutionally required. The Court reviewed at length
the writings of commentators concerning the dangers inherent in
eyewitness testimony, especially such testimony obtained at police
produced confrontations," and declared:
A major factor contributing to the high incidence of miscarriage of
justice from mistaken identification has been the degree of sugges-

tion inherent in the manner in which the 39prosecution presents the
suspect to witnesses for pretrialidentification.

The Court was also concerned about the inability of defense counsel at trial to reconstruct the "manner and mode" of lineup identification for judge and jury.40
35 388 U.S. at 227.
36 Id. at 228.
37
Id. at 227-28. This is a definite hint as to one of the goals drafters of regulatory reforms should seek: Methods that are scientific or systematized and that can
easily be reconstructed by defense counsel on cross-examination might be held to be
sufficiently trustworthy to replace the necessity of counsel's presence at lineups.
38 Id. at 228.
39 Id. (emphasis added). The Court further declared, quoting from Williams &
Hammelmann, Identification Parades, Part I, [1963] Calm. L. REV. 479, 482, that
"'[it
is a matter of common experience that, once a witness has picked out the
accused at the lineup, he is not likely to go back on his word later on, so that in
practice the issue of identity may (in the absence of other relevant evidence) for all
practical purposes be determined there and then, before the trial.'" 388 U.S. at 229.
40 388 U.S. at 230. "Insofar as the accused's conviction may rest on a courtroom
identification in fact the fruit of a suspect pretrial identification on which the accused
is helpless to subject to effective scrutiny at trial, the accused is deprived of that right
of cross-examination which is an essential safeguard to his right to confront the witnesses against him." Id. at 235. Maiden v. State, - Nev. -, -, 442 P.2d 902, 903
(1968), (defines the factors which made the lineup a "critical stage" and emphasizes
the near impossibility of reconstructing what occurred at the lineup in cross-examination if counsel is absent). In Part III of this article, infra, further discussion appears
listing the abuses and evils the Court felt existed in current lineup procedures and indicating the reasons that the Court felt the accused should have the right to the
presence of counsel at such procedures. For an interesting "dialogue" on the necessity
of counsel at felony trials, written prior to Gideon v. Wainwright, 372 U.S. 335 (1963),
see Kamisar, The Right to Counsel and the Fourteenth Amendment: A Dialogue on
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After its review of the "variables and pitfalls" in eyewitness
identification proceedings, the Court concluded that "the first line
of defense must be the prevention of unfairness and the lessening
of the hazards of eyewitness identification at the lineup itself."'
To prevent unfairness and lessen hazards, the Court held that the
accused has the Sixth Amendment right to have his own lawyer
present at this critical stage. More interesting than the Court's
holding that the right to counsel exists at the lineup is the manner
in which the Court hedged its holding. In the last paragraph of
Part IV, after disposing of the arguments against the presence of
counsel, the Court 2 explicitly suggested to legislative bodies that
"regulations" might remove the necessity for the presence of counsel.
Legislative or other regulations, such as those of local police departments, which eliminate the risks of abuse and unintentional suggestion
at lineup proceedings and the impediments to meaningful confrontation at trial may also remove the basis for regarding the stage as
"critical." But neither Congress nor the federal authorities have seen
fit to provide a solution. What we hold today in no way creates a
constitutional straitjacket which will handicap sound efforts at reform,
43
nor is it intended to have this effect.
"The Most Pervasive Right" of an Accused, 30 U. CHI. L. REV. 1 (1962). Professor
Kamisar touches at one point or another in this excellent article on all the reasons
for requiring counsel in criminal cases; these same reasons are advanced by the Court
in Wade as reasons for counsel at witness identification proceedings.
41 388 U.S. at 235.
42 Id. at 237-38.
43 Id. at 239 (emphasis added). Only three commentators on the Wade decision
discuss the express invitation for legislative action at any length. Pitt. Comment, supra
note 5, at 76-77; Comment, Lawyers and Lineups, 77 YALE L. J. 390, 399 (1967) ; Note,
Criminal Procedure-Right to Counsel at Lineup Proceedings-Admissibility of Eye
Witness Identiflcatinn at a Lineup, 14 LOYOLA L. REV. 222, 223 (1968). See also
Comment, The Right to Counsel at Pretrial Identification Proceedings-An Examination, 47 NEB. L. REV. 740 (1968); Note, Constitutional Law-Criminal ProcedurePresence of Counsel Requisite to Conduct of Post-Indictment Lineup in Absence of
Intelligent Waiver, 34 BROOKLYN L. REV. 301 (1968). Most commentators ignored this
invitation for legislative correction entirely and simply assumed counsel was to be
present at all lineups, unless expressly waived. See, e.g., Note, Criminal Law: SelfIncrimination: Right to Counsel, 51 MARQ. L. REV. 191 (1967); Note, United States
v. Wade, 318 U.S. 218 (1967)-Right to Counsel at PretrialLineup, 63 Nw. U.L. REV.
251 (1968); Note, Constitutional Law-Criminal Law-Right of an Accused to the
Presence of Counsel at a Post-Indictment Lineup, 9 WM. & MARY L. REV. 528 (1967).
It is interesting to note that in their new casebook on criminal procedure, Professors

Hall and Kamisar have edited out the portion of the Wade opinion that invites legisHALL & Y. KAMISAR, MODERN CRIMINAL PROCEDURE 488 (2d ed.
1968).
In footnote 30 to the Court's opinion, a suggestion propounded thirty years ago

lative correction. J.

by Professor Wigmore to create a "scientific method" of pretrial investigation is significantly cited. This citation of Wigmore emphasizes the Court's interest in the enactment of legislative safeguards and openly hints at the sort of safeguards a legislative
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As indicated above, three justices, Harlan, Stewart and White,
formally dissented from Part IV of the Court's opinion. Moreover,
these same three justices concurred in Part III of the Court's opinion which indicated that "scientific" or "systematic" investigative
techniques do not raise Sixth Amendment problems. It thus seems
clear that the three formal dissenters to Part IV of the Court's
opinion would support legislative safeguards that may be established and would, in all likelihood, hold that such safeguards obviate any necessity for the presence of counsel. 4 Paradoxically,
four of the five justices who concurred in Part IV of Mr. Justice
Brennan's majority opinion might well not agree that "legislative
or other regulations .. .may also remove the basis for regarding

the [lineup] stage as 'critical.' 5 Mr. Justice Fortas' concurring
and dissenting opinion, joined by Chief Justice Warren and Mr.
Justice Douglas, states:
While it is conceivable that legislation might provide a meticulous
lineup procedure which would satisfy constitutional requirements,
I do not agree with the Court that this would "remove the basis
for regarding the [lineup] stage as 'critical.' "46

It is my conclusion that the three justices subscribing to this
statement meant that, despite any legislative safeguards to guarantee the fairness of the lineup for Sixth Amendment purposes, counbody might investigate, i.e., "systematic," "scientific" processes or proceedings. The

Wigmore suggestion will be discussed at some length in Part VI infra, along with other
similar suggestions.
Of course, it should be realized that the Wade holding that the accused has the
"right" to counsel under the Sixth Amendment does not do away with the correlary
of that right. The accused can execute an intelligent waiver of his right to have a
lawyer represent him at a lineup. However, the authors of a recent criminal procedure
casebook raise a most provocative question as to waiver of counsel at a lineup. "The
Court's opinion indicates that a suspect's right to the presence of counsel at a lineup
may be waived, presumably after Miranda-type warnings. Are the Wade-Gilbert and
Miranda cases comparable as regards the matter of warning and waiver? If, for example, the reasons for the presence of counsel include the prevention of unfairness, and
if, as the Court recognized, the suspect may not be in a position, at the time of the
waiver or the lineup, to know of or appreciate the possibility of unfairness, can any
prior waiver of counsel ever be knowing or intelligent?" 2 F. INBAU, J. THomasoN &
C. SOWLE, CASES AND COIMENTS ON CRIMINAL JUSTICE 376 n.3 (2d ed. 1968).
44 In Justice White's dissent he states: "[tihe Court seems to say that if suitable
legislative standards were adopted for the conduct of pretrial identifications, thereby
lessening the hazards in such confrontations, it would not insist on the presence of
counsel. But if this is true, why does not the Court simply fashion what it deems to be
constitutionally acceptable procedures for the authorities to follow? Certainly the
Court is correct in suggesting that the new rule will be wholly inapplicable where
police departments themselves have established suitable safeguards." 388 U.S. at 253,
254.
45 Id. at 239.
46 Id. at 262 n.*.
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sel must still be present to protect any Fifth Amendment rights of
the accused.47 In addition, Mr. Justice Black, who concurred in the
Court's holding that the lineup stage is "critical" and the right to
counsel does exist at that stage, would disagree with the majority
opinion that legislative safeguards may remove the necessity for the
presence of counsel under the Sixth Amendment." He took special
issue with the idea that what is a "critical" stage and what is not a
"critical" stage might depend on the Court's idea of
what is necessary to protect a defendant's right to a "fair trial." 9
Part V of the Court's opinion deals with the remedy to be afforded Wade because of the denial of his Sixth Amendment right to
counsel at the lineup. The Court held that the admissibility of the
in-court eyewitness identification testimony depended upon whether
or not that testimony was "tainted" 50 by the prior identification
47

As has been indicated, these three Justices disagreed with the majority of
the
Court that no Fifth Amendment violations had occurred in Wade.
48 Mr. Justice Black would hold that counsel is not only required
at the lineup
for Sixth Amendment purposes but he also would agree with Justices Warren, Douglas
and Fortas that counsel is necessary at a lineup to protect an accused's Fifth Amendment privilege against self-incrimination. Id. at 246. "I believe that counsel may advise
the defendant not to participate in the lineup or to participate only under certain conditions." Id.
49 "I agree with the Court that counsel's presence at the lineup
is necessary to
protect the accused's right to a 'fair trial,' only if by 'fair trial' the Court means a trial
in accordance with the 'Law of the Land' as specifically set out in the Constitution.
But there are implications in the Court's opinion that by a 'fair trial' the Court means
a trial which a majority of this Court deems to be 'fair' and that a lineup is a 'critical
stage' only because the Court, now assessing the 'innumerable dangers' which inhere
in it, thinks it is such. That these implications are justified is evidenced by the Court's
suggestion that '[1legislative or other regulations . . . which eliminate the risks of
abuse . . . at lineup proceedings . . . may also remove the basis for regarding the
state as "critical."' And it is clear from the Court's opinion in Gilbert v. California,
post, p. 263, that it is willing to make the Sixth Amendment's guarantee of right to
counsel dependent on the Court's own view of whether a particular stage of the
proceedings-though 'critical' in the sense of the prosecution's gathering of evidenceis 'critical' to the Court's own view of a 'fair trial.' I am wholly unwilling to make the
specific constitutional right of counsel dependent on judges' vague and transitory
notions of fairness and their equally transitory, though thought to be empirical,
assessment of the 'risk that . . . counsel's absence . . . might derogate from . . . [a
defendant's) right to a fair trial.'" Id. at 246-47.
50 "We think it follows that the proper test to be applied in these situations is
that quoted in Wong Sun v. United States, 371 U.S. 471, 488, . . . '[Wlhether, granting establishment of the primary illegality, the evidence to which instant objection is
made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint." Maguire, Evidence of Guilt
221 (1959).' See also Hoffa v. United States, 385 U.S. 293, 309 [1966] ....
Application
of this test in the present context requires consideration of various factors; for example,
the prior opportunity to observe the alleged criminal act, the existence of any discrepancy between any pre-lineup description and the defendant's actual description, any
identification prior to lineup of another person, the identification by picture of the
defendant prior to the lineup, failure to identify the defendant on a prior occasion,

1969]

LAWYERS AT LINEUPS

obtained at the illegal lineup. The majority held that on the record
before it, it could not tell whether or not the in-court identification
had an independent origin. Therefore, the Court vacated the judgment of the Court of Appeals and remanded the case to that court
with instruction that it should vacate the conviction and remand
the case to the District Court for further proceedings to determine
whether or not the in-court identification by "clear and convincing"
evidence could be shown to have an independent origin which would
allow its admission.51 The Court's exclusionary rule on testimony
of all in-court identifications that are tainted by prior illegal out-of52
court lineup identifications received a bare five-to-four majority.
The Wade and Gilbert decisions were handed down on the
same day and, as indicated in the appropriate chart,"3 there is a
marked similarity in the way the Court divided on the issues. Gilbert's contribution is to expand considerably the exclusionary rule
of Wade. Not only are tainted in-court identifications excluded, but
also in-court testimony of out-of-court identifications are per se exand the lapse of time between the alleged act and the lineup identification. It is also
relevant to consider those facts which, despite the absence of counsel are disclosed
concerning the conduct of the lineup." Id. at 241.
51 As the chart in note 25, supra, indicates, Justices Harlan, Stewart, and White
dissented from the Court's remedy; this dissent was obviously based on the view that
the absence of counsel at lineups did not raise Sixth Amendment claims. Justice Black,
despite his agreement with the majority of the Court that the lineup was a "critical"
stage where counsel should be present, disagreed with the remedy and stated: "The
'tainted fruit' determination required by the Court involves more than considerable
difficulty. I think it is practically impossible. How is a witness capable of probing
the recesses of his mind to draw a sharp line between a courtroom identification due
exclusively to an earlier lineup and a courtroom identification due to memory not
based on the lineup? What kind of 'clear and convincing evidence' can the prosecution
offer to prove upon what particular events memories resulting in an in-court identification rest? How long will trials be delayed while judges turn psychologists to probe
the subconscious minds of witnesses? All these questions are posed but not answered
by the Court's opinion. In my view, the Fifth and Sixth Amendments are satisfied
if the prosecution is precluded from using lineup identification as either an alternative
to or corroboration of courtroom identification. If the prosecution does neither and
its witnesses under oath identify the defendant in the courtroom, then I can find no
justification for stopping the trial in midstream to hold a lengthy 'tainted fruit'
hearing. The fact of and circumstances surrounding a prior lineup identification might
be used by the defense to impeach the credibility of the in-court identifications, but
not to exclude them completely." Id. at 248.
52 In a very recent consolidated opinion disposing of three lineup cases, the U.S.
Court of Appeals for the District of Columbia Circuit analyzed in great detail the
problem of suggesting lineup procedures and reaffirmed the use of independent, incourt identifications. Such independent in-court identifications must have sources
independent of the tainted lineup proceedings. Clemons v. United States, 408 F.2d
1230 (D.C. Cir. 1968).
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cluded.5 4 Stovall attempted to soften the blow of Gilbert and Wade
by holding, as previously indicated, that the Wade-Gilbert exclusionary rules would not be applied retroactively. Nevertheless, the
Wade-Gilbert rules on eyewitness testimony raised the wrath of
Congress.
II.

CONGRESSIONAL OVERREACTION

A. Presage to Wade: Williams v. United States
Two years before the Supreme Court's holding in Wade, an
imaginative court-appointed lawyer contended in Williams v. United States55 that his client's Sixth Amendment right to counsel had
been violated when he was identified at a lineup, at which his attorney was not present, by three witnesses as the person who committed a robbery and assault. The lawyer urged that the eyewitness
testimony obtained at that lineup should be excluded from evidence.
The Court of Appeals for the District of Columbia Circuit, in a two
paragraph per curiam opinion, affirmed the defendant's conviction
and dismissed the Sixth Amendment contention. The concurring
opinion of Circuit Judge Burger, now the Chief Justice of the United
States, in referring to the "novelty" 5 6 of a contention that would
require exclusion of eyewitness testimony because no counsel was
present at the lineup, is of special interest:
Such "Disneyland" contentions as that absence of counsel at the police
line-up voids a conviction are becoming commonplace. Some arise
from the hard experience of court appointed lawyers who, having
served diligently without compensation, later find themselves subjected to vicious and unwarranted attacks by their ex-clients for
failing to raise some bizarre point conceived by the 'legal experts' in
prison. . . . [S]ome court appointed counsel find it expedient to
protect themselves by raising every point, however absurd, which
indigent appellants suggest. . . . Good and arguable contentions
blended with the absurd tend to dilute the whole.
As I see it [a] lawyer must be free to follow his own professional

judgment and conscience no matter what his client thinks or be en-

tirely free to withdraw rather than be compelled to advance absurd
54 "Only a per se exclusionary rule as to such testimony can be an effective
sanction to assure law enforcement authorities will respect the accused's constitutional
right to the presence of his counsel at the critical lineup." 388 U.S. at 273 (emphasis
added).
In Gilbert, Justice Black does agree that in-court testimony to illegal out-ofcourt lineup identifications should be excluded. Thus, the expansion of the exclusionary rule in Wade did receive a six-to-three endorsement by the Court.
55 345 F.2d 733 (D.C. Cir. 1965).
56 Id. at 734.
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and nonsensical contentions on pain of a vicious attack from the
jail house. We have no more right to ask volunteer lawyers to stultify
standards than we would
themselves or prostitute their professional
57

have to demand that paid lawyers do so.

In light of Judge Burger's reaction to the "absurd" claim that
a defendant has the right to have his lawyer present at a lineup on
pain of exclusion of any eyewitness identification that may result,
the violent congressional reaction to Wade and the resulting enactment of Section 3502 of the Omnibus Crime Control and Safe
Streets Act of 1968 was not altogether surprising.
B. Congressional"Review" of Wade
The year 1968 was a bad year for the Supreme Court. The
assassination of the Rev. Dr. Martin Luther King and the resulting
riots, the assassination of Senator Robert F. Kennedy in the midst
of his campaign for the Democratic Presidential Nomination, violent
student unrest and disturbance capped by the Columbia University
uprising, speeches by "Black Power" militants, and rising crime
rates all combined to create the number one issue in a presidential
election year-"Law and Order." The Court was then, and continues
to be, a natural target for hard-line law and order advocates who
view the overturning of any conviction by the Supreme Court as an
open invitation to social upheaval. It was in this highly charged,
emotional climate that the Omnibus Crime Control and Safe Streets
Act of 196858 was debated and passed.5"
The Wade-Gilbert rule was a tempting target for congressional
critics of the Court. While the man in the street may often express
doubt as to the reliability of criminal convictions based on "circumstantial" evidence, his mind rests content with the certainty of "justice well done" when he reads of criminal convictions based on that
most trustworthy evidence of guilt, "eyewitness testimony. 6 0° Undoubtedly knowledge of the layman's view of the inherent "reliability" of eyewitness testimony assured congressional critics of the
Supreme Court that they would have popular support for any attack, however extreme, they might dare make on the Wade trilogy. 6
57

Id. at 736-37 (emphasis added).

58 18 U.S.C. §§ 3501-02 (Supp. IV, 1969).
59 See Schwartz, The Legitimation of Electronic Eavesdropping: The Politics of
"Law and Order," 67 MicH. L. REV. 455 (1969).

60 For a listing of authorities casting grave doubts on the reliability of eyewitness
testimony, see note 5 supra.

61 See the individual views of Senators Dirksen, Hruska, Scott, and Thurmond on
Titles I, II, and III of the Omnibus Crime Control and Safe Streets Act of 1968, 18
U.S.C. §§ 3501-02 (Supp. IV, 1969), in S. REP. No. 1097, 90th Cong., 2d Sess. 224
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As finally passed, the Omnibus Crime Control and Safe Streets
Act of 1968 contained Section 3502, which provides as follows:
The testimony of a witness that he saw the accused commit or participate in the commission of the crime for which the accused is being
tried shall be admissible in evidence in a criminal prosecution in any
trial court ordained and established under Article III of the Constitution of the United States. 2

There cannot be the slightest doubt that Section 3502 was passed
to "overrule" Wade and Gilbert.6" Quite bluntly, it is an open at(1968) [hereinafter cited as S. REP. 1097]. These views are partially set out in note
67 infra.
62 18 U.S.C. § 3502 (Supp. IV, 1969) (emphasis added).
68 The majority view of the Senate Judiciary Committee, expressed in one succinct paragraph, makes congressional intent in the passage of § 3502 very clear indeed:
"Admissibility of Eye-Witness Testimony
"The use of eyewitness testimony in the trial of criminal cases is an essential
prosecutorial tool. The recent case of United States v. Wade, 87 S.Ct. 1926, 388 U.S.
218 (1967), struck a harmful blow at the nation-wide effort to control crime. The
Court held that an in-court identification of the suspect by an eyewitness is inadmissible unless the prosecution can show that the identification is independent of any
prior identification by the witness while the suspect was in custody, and while his
court appointed lawyer was neither notified nor present. It is incredible that a victim
is not permitted to identify his assailant in court. The same is true of eyewitnesses
who saw the victim assailed or murdered. The fact that eyewitnesses might on
some occasion prior to trial have identified the accused, without a lawyer for the
accused being present, cannot in reason5 law, or commonsense justify such a disastrous
rule of evidence. Nothing in the Constitution warrants it. To counter this harmful
effect, the committee adopted that portion of title II providing that eyewitness testimony is admissible in criminal prosecutions brought in the Federal courts and that
portion of title II that denies the Federal courts the power to review the final State
court and Federal trial court decisions declaring eyewitness testimony to be admissible." S. REP. 1097, supra note 61, at 53.
As if the majority viewpoint in the Senate Judiciary Committee was not already
clear enough, Senators Dirksen, Hruska, Scott and Thurmond, all of whom subscribed to the above quoted paragraph, took pains to state: "To control criminal
conduct, our American system requires some means of getting control of the criminalthe person breaking the law. Society has no more effective means of controlling a
criminal than laws and penalties for violations of those laws. To impose the penalties
requires conviction of the criminal. To convict criminals, relevant, competent and
material proof, rising to the degree of proof beyond a reasonable doubt, must be
admitted into evidence for the trier of the facts-judge or jury-to weigh and determine. Without such evidence, no intelligent, competent, and above all, fair decision
can be made. In an increasing number of cases, such evidence is unavailable, not
because it does not exist or cannot be discovered, but because it is inadmissible for
certain court created reasons."
"Another area in which we have reached a ridiculous stage in the criminal
process is where eye-witnesses and victims of crime are not permitted to identify the
criminal in court. Such a situation arises when a witness happens to see the defendant subsequent to the commission of the crime at a time when the defendant is
in police custody and when he does not have a lawyer present. This rule finds no
direct or indirect support in the Constitution. Justice Black pointed out such lack of
precedent in dissenting from the decision that established the rule. The majority of the
court strained the Sixth Amendment's right to counsel concept in order to find the
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tempt by Congress to amend the Constitution by the process of
64
ordinary legislation. And it simply cannot be done.
power to exclude such testimony. The result offends the conscience and erodes the law
of evidence. The Justice also pointed out that the court has no power to establish such
a constitutional rule of evidence for a state court.
"Title II would permit the admission of eyewitness testimony in federal courts
without regard to intermediate observations by the witness of the defendant. It
also would limit the federal appellate jurisdiction in state cases where that issue is
sought to be reviewed." Id. at 232-33.
Senators Dirksen, Hruska, Scott and Thurmond in presenting the above quoted
argument in support of § 3502, grossly misstate the position of Justice Black in regard
to the Court's opinion. Justice Black did dissent from the "remedy" of exclusion of
in-court identifications tainted by out-of-court lineup identifications held without
notification to or presence of counsel. But Justice Black concurred in the Court's
view that the lineup is a "critical" stage of the trial process at which counsel must
be present. He also concurred in the Court's holding in Gilbert that in-court testimony
as to out-of-court identifications made without defense counsel's presence should be
excluded. In fact, Justice Black indicated that legislative safeguards would not remove
the "critical" nature of the lineup stage. To focus on his dissent as to the remedy in
Wade, without review of his total opinion, is to distort his position. The last sentence
quoted above mentions the attempt to remove the Supreme Court's appellate jurisdiction to review challenges to the admission of eyewitness testimony. See Id. at 37-38.
The provision providing for removal of appellate jurisdiction to review lower court
determination admitting eyewitness testimony was not included in the Omnibus Crime
Control and Safe Streets Act of 1968 as it was finally passed.
The serious Constitutional vulnerability of § 3502 was clearly recognized by
several Senators in the minority on the Judiciary Committee. Senators Tydings, Dodd,
Hart, and Fong made this apparent in their statement: "[S~ection [3502 as finally
passed] will almost certainly be held unconstitutional. The section dispenses with
the procedural safeguards established in Wade for police lineups and is therefore
in clear conflict with the requirements of the Constitution announced by the Supreme
Court. In addition, section [3502] does not even attempt to establish effective alternative safeguards for lineups in lieu of the requirements of Wade. Instead, the section
is a blanket provision making eyewitness testimony admissible in all circumstances,
whether or not even the most fundamental and time-honored requirements of due
process have been met in the identification, let alone the requirements of right to
counsel under the Sixth Amendment." Id. at 154. Senator Fong individually stated
that: "Title II is a dangerous affront to the Constitution of the United States...
Each of the provisions of Title II is vulnerable to serious constitutional objections."
Id. at 180. Apparently, Senator Bayh also joined these minority views. Id. at 187.
Senators Cooper and Long of Missouri also protested Title II on the floor of the
Senate during the debates on the Omnibus Crime Control and Safe Streets Act of
1968, 18 U.S.C. §§ 3501-02 (Supp. IV, 1969). 114 CoNG. Rwc. 114729-30 (1968).
64 J. HALL & Y. KAMISAR, MODERN CRIMINAL PROCEDURE 168 (Supp. to 2d ed.
1968) reports that: "On signing the Crime Control Act into law on June 19, 1968,
President Johnson commented that 'the provisions of Title II, vague and ambiguous
as they are, can, I am advised by the Attorney General, be interpreted in harmony
with the Constitution.' (N.Y. Times, June 20, 1968, p. 28, col. 1)." The author's
short comment following the above N.Y. Times quotation is "How?" It is indeed
difficult for this author to envision any way that § 3502 of Title II can be held to
be in harmony with the Constitution.
Recent Statute, Title II of the Omnibus Control and Safe Street Act of 1968,
82 HARV. L. REV. 1393, 1403, (1969), discusses the Constitutionality of Title II of
the Act. Section 3501 is first dealt with in great detail and then at the end of the
discussion it is suggested, without detailed analysis, that § 3502 could be construed as
constitutional if the Court would grant "judicial deference to Congressional factfinding." It is also suggested that "Section 3502 may . . . be construed to avoid the
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Although the Court in Wade extended the invitation to Congress to enact regulations that would remove the necessity for the
presence of counsel at lineups, Congress in Section 3502 did "not
even attempt to establish effective alternative safeguards for lineups
in lieu of the requirements of Wade."65 Instead Congress in Section
3502 attempted to force all federal courts to admit all eyewitness
identification testimony in all cases, without regard for the circumstances surrounding a particular lineup or witness confrontation,
no matter how abusive or suggestive, and without regard to even
minimal standards of due process, much less the Sixth Amendment
right to counsel. The Supreme Court in Wade, exercising a right
of constitutional interpretation established since Marbury v. Madison66 and Martin v. Hunter's Lessee,6 7 declared that the Sixth
Amendment right to counsel exists at police witness confrontation
proceedings unless adequate legislative safeguards are established
and that if these Sixth Amendment rights are violated, eyewitness
testimony "tainted" by such violations must be excluded from evidence. Congress in Section 3502 has said that eyewitness testimony
"shall be admissible in evidence .. .in any trial court
. . . established under Article III," Wade and Gilbert to the contrary not
notwithstanding.6" Section 3502 of the Omnibus Crime Control
and Safe Streets Act of 1968 thus is unconstitutional under established constitutional doctrine.6 9 The Sixth Amendment, as authorconstitutional issue by reading into the section an implied exception--'unless
the
Constitution otherwise provides'-to the general statement of admissibility.'
It is
conceded by the authors of this piece that such a construction would "divest
the
section of any purpose." Id. at 1403.
65 S. REP. 1097, supra note 61, at 154.
66 5 U.S. (1 Cranch), 137 (1803). The Constitution is the "fundamental and
paramount law of the nation" Id. at 176. "It is, emphatically, the province
and
duty of the judicial department to say what the law is." Id. at 177.
67 14 U.S. (1 Wheat.) 304 (1816). In Cooper v. Aaron, 358 U.S. 1, 18 (1958),
the Supreme Court while reaffirming Brown v. Board of Education, 349 U.S.
294
(1955), again stated that "the federal judiciary is supreme in the exposition of the
law
of the Constitution."
68 Section 3502 is much broader in its scope than § 3501 concerning the admission of confessions and § 3501 is certainly of doubtful validity. See Miranda
v.
Arizona, 384 U.S. 436 (1966), and the minority views to Title II in S. REP.
1097,
supra, note 63. Section 3501 at least gives the trial judge discretion to determine
the
voluntariness of a confession; § 3502 gives the judge no latitude to consider any
of
the factors affecting the reliability of eyewitness testimony mentioned in Wade-a
trial judge is pre-emptorily commanded to admit all eyewitness testimony,
regardless of the sixth amendment and the "due process" clause of the Fourteenth Amendment.
69 See note 67, supra. It is interesting to note that the major Wade type cases
that have occurred since the adoption of § 3502 have pointedly avoided even
mentioning that statute. See Williams v. United States, 409 F.2d 471 (D.C. Cir. 1969);
Clemons v. United States, 408 F.2d 1230 (D.C. Cir. 1968). But cf. Poole v. Mississippi,
Miss. -, 216 So.2d 425, 426 (1968) (Section 3502 treated as making eyewitness

UCLA LAW REVIEW

[Vol. 17:339

itativeiy interpreted by the Supreme Court, requires the exclusion
of "tainted" eyewitness testimony procured without the presence
of counsel. Congress cannot make such "tainted" eyewitness testimony admissible by ordinary legislation.7 °
III.

THE FIFTH WHEEL-A LAWYER AT A LINEUP

A. The Lawyer as Witness
The "right to counsel" contained in the Sixth Amendment is
a most powerful weapon in the arsenal of constitutional rights. It
is, however, not a "cure-all" for all defects in our system of criminal justice. The Sixth Amendment categorically commands that an
accused "enjoy" the right to counsel "for his defense." Yet the Sutestimony admissible in Federal Courts under all circumstances but assumes that
Wade still applies to state prosecutions.)
70 At one time the Senate version of the Omnibus Crime Control Act contained
a provision denying Federal courts the power, among other things, to review final
state court decisions declaring eyewitness testimony to be admissible. See note 63
supra. The Wade and Gilbert decisions also apply to state court decisions through
the operation of the "due process" clause of the Fourteenth Amendment. See Gideon
v. Wainwright, 372 U.S. 335 (1963). At the time that the Omnibus Crime Control
Act contained this provision prohibiting review of state decisions by federal courts,
by a strained construction, it might have been argued that § 5 of the Fourteenth
Amendment, giving Congress power to "enforce" the due process clause of that
Amendment by appropriate legislation, therefore gave Congress the right to insist on
admission of eyewitness testimony as one of the methods of "enforcing" the due
process clause. However, since § 3502, as it was passed, only applies to admission of
eyewitness testimony in Federal Courts and no longer attempts to take away the
Supreme Court's review power over final decisions of State Courts admitting eyewitness testimony, the argument is now moot. The fifth amendment, which is
directly applicable to federal prosecutions, contains nothing similar to § 5 of the
fourteenth amendment. However, even if the removal of the appellate jurisdiction
clause was still a part of the Omnibus Crime Control Act, it is fairly clear that the
word "enforce" in § 5 of the fourteenth amendment does not give power to Congress to "restrict" due process rights already found by the Court to exist. See
Katzenbach v. Morgan, 384 U.S. 641 (1966), which in upholding § 4(e) of the Voting
Rights Act of 1965, 42 U.S.C. § 1973(b) (3) (Supp. 1, 1964), discussed at length the
meaning of § 5 of the fourteenth amendment giving Congress the right to pass
"enforcing" legislation. Id. at 646-51. The court in the Morgan case states categorically
that: "Contrary to the suggestion in the dissent . . . Section 5 does not grant Congress
power to exercise discretion in the other direction and to enact 'statutes so as in
effect to dilute equal protection and due process decisions of this Court.' We emphasize that Congress' power under § 5 is limited to adopting measures to enforce the
guarantees of the Amendment; § 5 grants Congress no power to restrict, abrogate,
or dilute these guarantees. Thus, for example, an enactment authorizing the States
to establish racially segregated systems of education would not be-as required by
§ 5-a measure 'to enforce' the Equal Protection Clause since that clause of its own
force prohibits such state laws." Id. at 651-52 n.10.
Morgan thus seems to put the damper on any argument that Congress, if it has
the right to pass more expansive protections than that afforded by Court decisions,
has the right to therefore pass more restrictive regulations than have been previously
approved by the Court. See also Recent Statute, Title II of the Omnibus Crime
Control and Safe Streets Act of 1968, 82 HARv. L. REV. 1392 (1969).
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preme Court, itself recognizing the impracticability of requiring
counsel's constant presence at every step of the investigatory process, has limited the right to counsel to "critical stages" of the proceeding. The Court-of necessity-has retained the power to determine when a stage is "critical" or "non-critical."
It is my thesis that while Wade more than adequately establishes that existing police methods for eliciting identification evi-

dence are "peculiarly riddled with innumerable dangers and variable factors which might seriously, even crucially, derogate from
a fair trial," 7' Wade does not apply an appropriate poultice to the
sore. Requiring counsel to be present at lineups is simply not the

most effective method of combating the evils that the opinion so
effectively demonstrated do exist. One of the weaknesses of the remedy is glaringly, apparent-it is not at all clear what a lawyer is
72
supposed to do at a lineup.
A careful reading of Wade suggests that "perhaps" the majority of the Court would view counsel's role at the lineup as a very
limited one. The three dissenters-White, Harlan, and Stewartexpressed fear that Wade was "an implicit invitation to counsel to
suggest rules for the lineup and to manage and produce it as best he
71 388 U.S. at 228.
72 See Pitt. Comment, supra note 5, at 73-74. "The Court's failure to define the

role of counsel at the lineup or at least to suggest what counsel's duties in 'averting
prejudice' might involve, creates the potential for considerable confusion as well as
the possibility of unnecessarily hampering the investigative utility of the lineup
process. Questions arise as to whether counsel is to be permitted to interview the
witnesses; whether he may object to or forestall any or all parts of the proceedings;
whether he may require police to provide him with a copy of the original description
of the criminal given by the witness; and whether he may advise his client to refuse
to perform some requested act, or refuse to participate at all. The prospect of 'an
adversary proceeding not under the control of a judge' becomes more disturbing
as the degree of activism in counsel's proposed role at the lineup increases." See also
F. INBAU, J. THoMPSON & C. SowLE, CanMa JUsTIcE, 764 n.2 (1968); Note,
Lawyers and Lineups, 77 YALE L.J. 390, 396 (1967).
Commentators and other courts have not been reticent to ask this question. The
North Carolina Supreme Court acidly questioned the Wade remedy: "To get to the
mechanics of an attorney's presence at a line-up, what is his function or authority?
Is he empowered to forbid his client to appear, or to speak, or to gesture? If he does,
is his client to obey, and thus defeat the purpose of the line-up?
"And if the attorney objects to any feature of the line-up, who shall rule upon
it? The jailer, detective or police sergeant?
"And upon an adverse ruling shall the accused, upon failure to comply, be
subject to contempt proceedings? If so, when, and before what tribunal?
"On the other hand, if the attorney cannot interpose objections nor instruct his
client, what purpose does he serve? If he sees a wrong done his client, must he withdraw as counsel and become a witness?
"The above questions are not facetious-they are just sensible and practical ....
State v. McKissick, 271 N.C. 500, 505, 157 S.E.2d 112, 117 (1967).
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can."37 Considering their view that his presence was not even necessary in the first place, it can certainly be assumed that they would
oppose an active role for counsel. Additionally Justice Brennan,
who wrote the opinion for the Court, and Justice Clark, who concurred in it without qualification, seemed to view counsel's role at
the lineup as a passive one. The Court emphasized the need for
counsel to "observe" the proceeding and preserve the right of effective cross-examination. 74 Moreover, the Court's open invitation
for legislative regulation of lineups and the explicit indication that
adequate regulation may remove the lineup as a critical stage of the
trial process is ample proof that, whatever the functions a lawyer
is to perform, he is dispensable. If a lawyer's presence can be dispensed with, and if the Court failed to indicate, despite pressure
from the dissenters, any exact functions for the lawyer to perform
at the lineup, it seems clear that the authors of the opinion of the
Court either did not have any clear functions in mind or simply
75
viewed the lawyer's role as a passive one.
Assuming, therefore, that a majority of the court viewed the
lawyer's role at the lineup as essentially passive, it may be instructive to review the evils that counsel's presence is supposed to eliminate. Following is a list of each of the "innumerable dangers and
variable factors '76 which the Court specifically indicated might affect a fair trial and a thumbnail discussion of how the presence of
a lawyer might affect the particular evil:
78 388 U.S. at 259 (White, J., dissenting).
74 It is most significant that the Court stated "presence of counsel itself can
often avert prejudice and assure meaningful confrontation at trial. . . ." 388 U.S. at
236. (emphasis added). See also People v. Harris, 61 Cal. Rptr. 488, 492-93, vacated,
67 Cal. 2d 866, 434 P.2d 609, 64 Cal. Rptr. 313 (1967).
75 For a similar analysis of the positions of the individual Justices in respect to
the "active" or "passive" nature of counsel's role at the lineup, see Pitt. Comment,
supra note 5, at 75. The author of the Pitt. Comment also concluded that, while the
Justices obviously disagreed as to the proper role of counsel at a lineup, a majority
would probably support a limited role. See also Note, Lawyers and Lineups, 77 YALE
L.J. 390, 396 (1967).
Mr. Justice Fortas would permit counsel to refuse to allow the suspect to repeat
the words allegedly uttered at the time of commission of the crime. 388 U.S. at 260.
Mr. Justice Black would allow counsel to advise his client that he need not participate in the lineup at all. Id. at 245-46.
One Commentator suggested as a minimum that counsel perform the following
functions: (1) advise his client as to demeanor and bearing during lineup; (2) witness
every stage of the proceeding and preparation therefor; and (3) be permitted to
offer suggestions designed to enhance the fairness of the proceedings. Pitt. Comment,
supra note 5, at 75. However, this Commentator indicated that final decisions must
remain with the officer in charge. Id.
It is also interesting to speculate that if counsel is passive and cannot prevent
lineup abuses, it might be argued that the Sixth Amendment's requirement of "effective" counsel has still not been met despite the lawyer's presence. See Powell v.
Alabama, 287 U.S. 45, 71 (1932).
76 348 V.S. at 4?8.
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1. "A major factor contributingto the high incidence of miscarriage of justice from mistaken identification has been the degree of
suggestion inherent in the manner in which the prosecution presents
77
the suspect to witnesses for pretrial identification.
If a lawyer's role is passive and if he cannot effectively object
to or require changes in the procedures employed at a lineup, then
he certainly cannot change "[t]he manner in which the prosecution
presents the suspect to the witness for identification. '7' Even if the
lawyer's mere presence does indeed inhibit the police from employing suggestive procedures at the lineup itself, as the Court obviously hopes, if the police desire to "cheat" there are innumerable
ways in which a witness can be coached, or suggestive influences
employed outside the presence of counsel. 79 The best the lawyer
can hope to do is observe, note and preserve for cross-examination
whatever occurred that he believes is suggestive. But could not any
independent witness, who is adequately warned as to what types of
things he is to look for, do the same thing? Or better yet, would
not photographs, movies, video and audio tapes or other means for
recording what actually occurred be far more helpful to a judge and
jury than a lawyer's vague recollections recorded in a few notes and
employed in cross-examination in the hope he might discredit a
positive identification already placed before the jury in direct examination? In fact, the only way a lawyer can effectively inform a
court as to what occurred at the lineup is to make himself a witness,
in which case should he not disqualify himself as counsel? °
2. The "defense can seldom reconstruct the manner and mode
of lineup identification for judge and jury at trial"'" because:
a. Those participatingmay be police officers.
How will a lawyer's presence change this and is this, an evil in
and of itself? It must be remembered that the purpose of a lineup
is to aid the police in investigating a crime. Certainly it must be
77 Id.
78 Id.
79 "[To the extent the police may abuse the process there is reason to question

how often a lawyer-witness will catch them at it. A lineup may be rigged more subtly
than by placing a Negro suspect on a stage with five white men. How, for example,
will a lawyer know from watching the lineup whether a witness has been coached?
Or shown a mugshot of the suspect? How can he prevent the use of peep-holes or
one-way mirrors to permit the witness to look at the suspect before the lineup? For
such abuses, cross-examination will remain his only source of information, as it was
before Wade." Note, Lawyers and Lineups, 77 YALE L.J. 390, 398 (1967).
80 See A.B.A., CANONS OF PROFESSIONAL ETHICs No. 19 (1967). See also Note,

The Right to Counsel at Pretrial Identification Proceedings-An Examination, 47
NEB. L. REV. 740, 753 (1968); Note, Lawyers and Lineups, 77 YALE L.J. 390, 398
(1967).
81 388 U.S. at 230.
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conceded that police should be able to participate in their own investigative techniques.
b. The participant'snames are rarely divulged.
The obvious remedy is to require the names to be divulged. In
the District of Columbia a "sheet" is routinely kept, listing the
names of those participating in the lineup and the names of the conducting officers. The sheet is availale to the defense under Jencks v.
United States. 2
c. The victim is not an effective witness as to what occurred.
Neither is the defendant's lawyer. Audio and visual recording
devices, photographs, and the like are much more effective. Even a
lay observer, in the absence of such devices, would probably make a
better witness than the defendant's lawyer. It is my view the jury
would be much more likely to believe an independent observer than
an accused's own attorney testifying on behalf of his client.
d. The victim's outrage may excite "vengeful or spiteful motives,''sa and the victim will not be alert to conditions prejudicial
to the suspect.
A lawyer's presence will not change this. Only regularized
lineup procedures that are faithfully followed can minimize suggestive procedures that may point the victim's outrage at the wrong
person.
e. Neither witnesses nor lineup participantsare alert for conditions "prejudicial" to the suspect or schooled in the detection of
suggestive influences.
A lawyer is not necessarily "schooled" in detecting suggestive
influences either. A psychologist might be better equipped for the
task. Even assuming the lawyer spots such conditions, what can he
do about them except prepare himself to be a witness at trial? Certainly any impartial observer, acquainted with the problem and
given examples of what to look for, could do as well as any lawyer.
Better yet, since the purpose of a lawyer's presence is to acquaint
judge and jury with what occurred, photographs, videotapes, or recordings would do this much more vividly. And adoption of regularized procedures might avoid suggestive conditions in the first
place.
f. Jury will not believe a suspect's version of what occurred.
353 U.S. 657 (1957).
83 388 U.S. at 230.
82
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Will it be much more likely to believe the suspect's lawyer's
version of what occurred? Probably not. Therefore, objective reproduction by mechanical devices again will better counter this evil.
The above point-by-point discussion of the evils specifically
mentioned in Wade should illustrate that a lawyer's presence at the
lineup will not eliminate the evils that the Court was concerned with
when it required his presence. The lawyer has been given no clear
guidelines as to his duties. Neither he nor the police know what
powers or rights he has, if any, to make suggestions or changes. His
only clearly defined function-to observe-is the role of a witness
not a lawyer. And, despite his presence, he can4 do nothing to change
the conditions which are denounced in Wade.
IV. THE

PRACTICAL IMPACT OF WADE

The theoretical impact aside, it still remains to be seen what
practical impact, if any, Wade has had on the conduct of lineups.
Have the strategies employed by both prosecution and defense
counsel at trial been altered? What problems have arisen as to the
time commitments of the organized bar? And, has Wade created
any new and unforeseen difficulties for defense counsel or the police? It is my contention that the Wade remedy is not only defective from an analytical standpoint, but also that its application has
created troublesome new practical problems.
A. Wade's Impact at the Lineup Itself: Eyewitness Identification
Procedures in the District of Columbia
In attempting to discover what practical effects the Wade decision has had on the administration of criminal procedure, I interviewed key officials and attorneys in the District of Columbia
and observed the actual conduct of lineups in that metropolitan
area. The following discussion of eyewitness identification procedures in the District of Columbia should aid the reader in understanding how Wade operates in practice.85
84 A commentator has succinctly stated that: "Simple rules for the conduct of
lineups might have been far more effective at the cost of a far smaller burden on
the system. But the Court's lack of experience in this area, plus the rigidity of detailed rules as constitutional requirements, provide a strong argument for a more
tentative approach." Note, Lawyers and Lineups, 77 YALE L.J. 390, 399 (1967). At
least, as this commentator noted, "[TIhe presence of lawyers at lineups will focus
professional attention on the prickly issues raised by attempts to evaluate the reliability of investigatory technique." Id. at 400.
85 It should be noted at the outset of this discussion that the legal and practical
questions arising from Wade have reached a fairly high degree of sophistication in
the District. Letters written by the author to other jurisdictions indicate that in
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1. Obtaining Participants for the Lineup: The Adams Order
Obtaining persons to stand lineups is frequently a problem in
some localities, especially when the police are required to obtain
persons of the same race and general physical characteristics as the
accused. In the District of Columbia this problem has been alleviated by the use of what is known locally as an "Adams Order."
Under the authority of Adams v. United States,86 a Wade inspired
holding, all defendants either in custody or released on bond are
placed under court order to stand lineups. This order directs a
particular defendant to appear for a lineup at a later date and
place but does not specify the case or cases for which he is to
appear. For example, when a defendant is released on bond, as a
written condition for his release, he is ordered to attend a lineup."
Once in the station house, the police utilize that defendant not only
for a lineup on the crime for which he has been charged, but also
as "filler material" in several other lineups held that evening. By
clever use of the Adams Order it is possible to have a defendant
stand several lineups for crimes for which the police have no evidence
and only bare suspicion that he is the guilty party. It works like this:
The defendant is ordered to attend a lineup for the crime for which
he is charged. The police invite not only the witness to the crime
charged, but also witnesses to crimes for which they merely have a
vague suspicion that the defendant might be guilty. The accused
stands several lineups and the police use the opportunity to have the
other witnesses each observe more than one lineup. With the general question "do you recognize anybody" they frequently obtain
identifications in cases where they would not have had probable
cause to make an arrest in the first place. In short, the police can
and do use the Adams Order to obtain identification evidence on
crimes wholly unrelated to the crime for which the accused has been
formally charged.88 Therefore, one of the first things to observe
many areas police departments are either just beginning to attempt to implement
Wade, or have ignored the decision entirely.
86 399 F.2d 574 (D.C. Cir. 1968).
87 See Appendix A infra, for a sample Adams Order.
88 It is the view of some attorneys for the Legal Aid Agency of the District of
Columbia that this use of the Adams Order to compel an accused to stand a lineup
for a crime on which the police would have had no probable cause of arrest in the
first place raises a whole host of constitutional problems. The police answer that they
have a real problem in obtaining appropriate lineup participants, especially in light
of Wade's indication that all participants should be as close as possible to the same
general age, weight, height and coloring as the accused. They point out that it takes
only two or three minutes for the identifying witness to view a lineup and that,
since the accused is already in the stationhouse, it causes no undue inconvenience to
him to stand a few minutes longer as "filler" material for other identification parades.
The police do admit that the Adams Order has enabled them to obtain identifications
on crimes where, prior to the lineup for which the accused was used as "filler," they
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about the practical effects of Wade is that, through the use of an
Adams Order, Wade can be turned into a prosecutional tool to obtain
lineup participants and to force defendants on bond to stand lineups
8
for crimes for which they have not been charged.
2. The Conduct of the Lineup
In the District it is normal for lineups to be held twice a week,
usually on Tuesday and Thursday nights. On the night of a lineup all
witnesses are requested to be at the robbery squad lineup room at
7:30 p.m. They are then told as a group that they will be ushered
out into the hall to await the particular lineup they are there to
view. They are cautioned not to talk to each other and only to make
an identification based on their own recollection. After the witnesses
have left the room, and before any witness is called, eight to fifteen
defendants, who have been accused or are suspected of various
crimes, are arranged on a well-lighted stage behind a one-way glass
or screen. The wall behind the stage, and against which the lineup
participants stand, is marked to indicate various heights. The defense lawyer at this time is given the opportunity to make minor
suggestions about arrangement of participants and clothing. Lineups begin shortly after the witnesses are ushered into the hall and
continue until all witnesses who have been invited down that evening have had an opportunity to view the lineup held for the crime
which they witnessed. Each individual lineup takes a very short
period of time to conduct. All defense attorneys who are present
are allowed to stay in the lineup room through all lineups if they
so choose.
On the evening of March 25, 1969 this writer viewed 20 lineups. Just two separate lineup groups were utilized for all 20 lineups.
had no evidence that the accused was involved. Nevertheless, it is predictable that in
the very near future legal action will be taken by the Legal Aid Agency or other
attorneys challenging the right of the police to require a suspect to stand lineups for
crimes for which he has not been charged and for which no probable cause for his
arrest exists.
89 By utilizing the Adams Order, the only real difficulty left in obtaining lineup
participants in the District is the problem of obtaining white participants when there
is a white defendant. Lawyers and police are frequently asked to act as "stand-ins"
on white lineups. An interesting story of a "stand-in" lawyer who was identified as
an accused rapist was related to me by the police. It seems that the "witness-victim"
was so positive in her identification of the attorney that he was forced to examine
his office calendar in order to recall where he had been the night of the crime. Fortunately for him, he had been trying a case in night court at the time the rape occurred
several miles away. In retelling the story to this writer, one of the police officers
observed that he was doubtful if that particular attorney would volunteer to "fill
out" any more lineups in the near future. The story had a happy ending but it does
suggest that the lineup process is still vulnerable to a witness who is determined to

make an identification.
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The first group of nine Negro males stood twelve lineups; the lineups began at 7:55 p.m. and all twelve were completed at 8:30 p.m.
The second group of eight Negro males stood eight lineups beginning at about 8:40 p.m. and continuing until about 9:00 p.m. All
participants in all lineups wore casual dress (except one who insisted on wearing a suit and tie). All appeared to be young, between
16 and 25, with perhaps two exceptions. There was no more than
six inches in height differences between the tallest and the shortest
man in the first group of nine and no more than five inches of height
difference between the tallest and shortest man in the second group
of eight. Participants in the lineups who were in custody wore handcuffs and those who had reported in on an Adams Order were not
required to wear handcuffs. All kept their hands behind their backs
so that none of the handcuffs were visible.
Each witness was brought into the room one at a time. The
date and time of the crime that he had observed was read and the
witness was asked to observe the lineup and state whether or not
any of the participants in the lineup were also participants in the
crime. The lineup was conducted by an experienced officer who was
not the investigating officer on the particular crime in question; the
arresting officer and a representative of the United States Attorney's Office stood by and observed the lineup and either the arresting officer or another officer kept notes on the actual words used by
a witness in making or failing to make an identification.90 The defense lawyers who were present took no active role in the proceedings and appeared merely to observe, and listen to the actual identifications. Some made a note or two. A black and white photograph
was taken of each separate lineup. 9'
All lawyers representing a defendant at the lineup received advance notice of the place and date of the lineup, the name of the
accused, and the crime charged. Defense lawyers did not receive
the names of the witnesses who were to appear and they were not
allowed to talk to the witnesses at the time of the identification.
O0The representative from the United States Attorney's Office who was present
indicated that his office would have no basic objection to recording the voice identification on a tape recorder.
91 Mr. Donald S. Smith of the United States Attorney's Office believes that a
recent case handed down by the Court of Appeals for the District of Columbia
Circuit, Patton v. United States 403 F.2d 923 (D.C. Cir. 1968), stands for the proposition that photographs taken at the lineup will be decisive on the issue of suggestability.
Mr. Theodore J. Christiansen of the Legal Aid Agency for the District of Columbia
believes that the black and white pictures obtained are not the best possible evidence
of what actually occurred at the lineup. He strongly believes that color photographs
should be used on the grounds that such photos would better show the defendant's
complexion and be more true to life.
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Defense lawyers were allowed to overhear the identification92 but
they were not able to obtain copies of any advance descriptions that
had been given by the witness to the police prior to the lineup.
However, I was informed that defense attorneys were able to obtain a copy of the lineup photograph and a copy of the "Lineup
Record" under the Jencks case. 8 A "Lineup Record" is kept on
every lineup and consists of a sheet containing the date and time
of the lineup, the name of the officer in charge, and the name and
position of all subjects in the lineup. 4
In addition, the Legal Aid Agency routinely assumed the role
of "substitute counsel" at all lineups and kept a record of each separate lineup. A Legal Aid representative would record what a witness said in his identification and also make general observations
about the lineup. The notes obtained by the Legal Aid officer were
transcribed on lineup cards.' The Legal Aid Agency's lineup records prove valuable for lawyers in preparing cross-examination
questions about the lineup process and Legal Aid will share their
records with other defense counsel in the District of Columbia.9 6
3. Problems with Lineups in the District
Both the United States Attorney's Office and the Legal Aid
Agency feel that there are problems with the present lineup procedures in the District.97 The principal present complaint of the Legal Aid Agency is that the United States Attorney's Office will neither furnish the names of the witnesses who are to view the lineup
92 One witness requested a voice identification. All participants in the lineup
were required to repeat the identical words requested. Each participant in the lineup
would step forward, repeat the words requested, and step back to his place in line.
The next participant then repeated the process.
93 See 353 U.S. 657 (1957).
94 See Appendix B infra, for a sample lineup record.
95 Mr. Theodore J. Christiansen indicated at one point that in an ideal situation
it might be best if Legal Aid handled all lineups. In such a situation they would
have complete records on who stood what lineups and how often lineups involved a
particular person.
96 See Appendix C in/ra, for an example of the form used by Legal Aid Agency
attorneys to keep a record of each lineup.
97 The problems are serious enough that at least twice the Legal Aid Agency
has sought legal relief against the United States Attorney's Office over the methods
being utilized to enforce the Wade decision. At one point, shortly after Wade was
decided, the United States Attorney's Office refused to allow defense lawyers to speak
with their clients at the lineup and also refused to allow counsel to be present at
the actual identification itself. The Legal Aid Agency then filed a petition for injunctive relief and declaratory judgment, requesting the right to interview clients and to
observe identifications. Prior to hearing on the petition the United States Attorney's
Office indicated that it would comply with Legal Aid's demands and the petition was
made moot.
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nor any pre-lineup descriptions of the criminal which may have been
given to the police by the witness.
Legal Aid has contended 8 that it is essential that defense
counsel be made aware of the details of any advance descriptions
that may have been given to the police by the witness prior to the
lineup. The Agency argues that it is meaningless to allow defense
counsel to offer minor changes in clothing and arrangements if he
is not aware of all possible suggestive influences that might be
present.9
Further, it is argued that a lawyer cannot maintain an adequate record of what occurred at a lineup if he does not know the
name of the witness. 00° The primary support for Legal Aid's position comes from dicta contained in Allen v. United States,101 a postWade case suggesting that advance descriptions and the names of
witnesses should be given defense counsel prior to the lineup.
Legal Aid, in general, seems unhappy with the "impotent"
nature of the role that an attorney must play in the lineup. They
assert that if a request is made for a change in a lineup by a defense
attorney, the United States Attorney's Office frequently may indicate that the police are in charge of the lineup and that the request
98 The latest action taken by Legal Aid occurred on April 28, 1969. The Board
of Trustees of the Legal Aid Agency for the District of Columbia at that time took
the unusual step of filing a memorandum with Chief Judge David L. Bazelon, Chairman of the Judicial Council for the District of Columbia, requesting that the Judicial
Council, pursuant to its statutory authority "promulgate guidelines regulating . . .
lineup practices . . . . " Memorandum from Board of Trustees, Legal Aid Agency for
the District of Columbia to Chief Judge David L. Bazelon, Chairman of the Judicial
Council for the District of Columbia, at 2 (April 25, 1969) [hereinafter cited as
Memorandum]. The Legal Aid Agency contended that the proposed guidelines in
its memorandum were "necessary . . . for the effective and expeditious administration
of the business of the courts within . . . [the] circuit." 28 U.S.C. § 332 (1964). Prior
to the filing of this Memorandum the Legal Aid Agency had regularly represented all
defendants at lineups who did not have a lawyer present; this was done under the
"substitute counsel" concept contained in Wade. However, it is this writer's understanding that, as of March 25, 1969, the Legal Aid Agency has refused to act as
substitute counsel without a formal court order requiring it to do so. It was the
position of the Agency in the Memorandum that the Agency was giving ineffective
assistance to its clients because the United States Attorney's Office refused to make
available to it 1) the names of the witnesses at the lineup and 2) any advance
descriptions that may have been given to the police by the witness.
[Sup99 In illustration of this point Legal Aid gave the following example: "...
pose] a robbery was committed by a person who more an orange sweatshirt, and in
the lineup is a defendant wearing just such a sweatshirt, defense counsel [would be]
unaware of the shirt's suggestive quality. . . . [I]n the absence of prior descriptions
given by the witnesses, defense counsel are obviously ill-equipped to insure fairness
by making suggestions for -changes in the line-up." Memorandum supra, at note 98.
100 Probably the real reason defense counsel would like the names of witnesses
is for discovery purposes.
101 404 F.2d 1335 (D.C. Cir. 1969).

1969]

LAWYERS AT LINEUPS

should be made to the police. The police, if requested to make any
changes, will frequently indicate that the objection should be made
to the representative from the United States Attorney's Office. Legal Aid seems to concede that under present conditions there is no
real reason for defense counsel to appear at the lineup. First, except for minor alterations, the police will not change their set procedures. Second, there is no one there to record any objection
that might be made. Legal Aid personnel seem generally to be of
the opinion that the presence of an attorney at a lineup is simply
not necessary if the attorney is to take such a limited role. Hence,
the Memorandum filed with the Judicial Council for the District of
power
Columbia strongly urges the Council to exercise its statutory
10 2
to "promulgate guidelines regulating line-up practices.1
It is instructive to contrast the experience and views of the
Legal Aid Agency with the views of the United States Attorney's
Office. The United States Attorney's Office indicated that when lawyers first began to attend lineups, shortly after the Wade case was
decided, many objections were made and there were some attempts
to interfere with the conduct of the lineup.' However, once it was
made clear to lawyers that they were merely there to observe the
lineup and would not be allowed to interfere in the conduct of any
investigatory proceeding, the United States Attorney's Office reports
that lawyers have been generally cooperative.
It is apparently the view of the United States Attorney's
Office that some of the most serious problems that have arisen in
the conduct of post-Wade lineups occur when defense lawyers try
to utilize the lineup as a discovery vehicle. While the United States
Attorney's Office does not divulge the names of witnesses who view
the lineup, it is reported that it is a simple matter for clever defense lawyers to obtain the names of witnesses at lineups. Experienced police officers and prosecuting attorneys are convinced that
any discovery of a witness' name by some defense attorneys is
tantamount to disclosure of that name to that lawyer's client. These
same police officers and prosecuting attorneys feel that many prospective witnesses are refusing to participate in lineup procedures
because of real fear of retaliation from the accused or friends of
102 Memorandum, supra note 98.

103 This author raised a question as to what the police would do about a suspect
who refused or was advised to refuse to participate at a lineup. I was informed that
this problem had occdrred on several occasions and that a defendant was required to
stand the lineup whether he wanted to or not. If necessary an objecting prisoner
would be actually shackled and dragged to the stage; furthermore, the United States
Attorney's Office has taken the position that lack of cooperation could be placed in
evidence as an admission against interest. And if an accused does go so far as to
strike an officer he will be indicted for assault.
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the accused once a witness' identity is discovered. A particularly
sensitive situation evidently exists in the District of Columbia. It
was reported that fear of physical intimidation seems especially
acute among many Negro witnesses and victims of crime who are
asked to cooperate with the police. Police officers charged that the
real problem with the lineups is not that witnesses are too susceptible to suggestion but, on the contrary, witnesses are too reluctant
to participate freely in the process. Several defense attorneys conceded that a serious problem of witness intimidation does exist and
that Wade's command that a lawyer be present at lineups may
have exacerbated the situation.
Another vigorously raised complaint of police and prosecution attorneys relates to the conduct of defense counsel in altering
the appearance of their clients prior to their client's participation
in a lineup. For example, a young defendant may be arrested while
sporting a mustache, an "Afro haircut," and very bright clothing.
When he shows up for the lineup his Afro haircut is removed, his
mustache is shaved off, and he is wearing a suit and tie. An extreme example of this occurred when a female impersonator was
arrested in his feminine disguise and then showed up for the lineup
in typical male attire. 0 4 The United States Attorney's Office thus
feels that intimidation and disguise of suspects by defense lawyers
is the 5"other side of the coin" from the suggestive influence prob0
lem.
4. General Observations on the Practical Effect of Wade at the
Lineup
My observations and conversations with police, prosecuting
attorneys and defense attorneys have convinced me that the lineup
is a necessary tool in the arsenal of investigatory techniques available to the police. 106 However, it is also my view that the presence
104 There might be serious ethical questions involved in the conduct of defense
attorneys who encourage their clients to "disguise themselves" prior to a lineup.
105 In light of the Legal Aid Agency's request to the Judicial Council to formulate guidelines for the conduct of lineups, this author was most interested in the
reaction of the United States Attorney's Office to the suggestion that regulations be
drafted to govern lineups. Representatives of the United States Attorney's Office did
indicate to this author that adequate regulations which would remove the critical
nature of the lineup process are desirable and that they have toyed for some time
with the idea of trying to draft such regulations. Furthermore, the United States
Attorney's Office expressed no reluctance to consider the use of mechanical devices
like tape recorders or video tape machines if such equipment was made available to
them.
106 Frequently, a defense attorney or the Legal Aid Agency will actually request
a lineup because a failure of the key witness to identify their client will result in his
early release.
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of defense counsel at a lineup is simply not necessary to insure
the fairness of the procedure. His passive role renders him basically impotent; he is unable to change the slightest detail in any
way unless the police decide to cooperate; he is unable to make
and have recorded any objections he may have; and he has no
way of preserving what occurred except through his own notes
and memory.
Not only is the defense lawyer's presence only minimally
effective in preventing unfairness and preserving a record of what
occurred, his presence, in certain cases, can actually hinder the
administration of criminal justice. Some lawyers have turned the
lineup, a police investigatory technique, into a discovery proceeding. A serious danger of intimidation exists in many cases when
the identity of witnesses is discovered and disclosed to defendants.
Furthermore, by drastically altering the appearance of defendants,
defense counsel can actually nullify the usefulness of the lineup
process as an investigatory tool. Wade was intended to protect an
accused from suggestive lineup procedures; however, in certain
cases, the real effect of the Wade remedy is to destroy the utility of
the lineup procedure and to make intimidation of witnesses easier.
B. Wade's Impact at Trial
It will be recalled that Wade held that in-court identifications
by eyewitnesses must be excluded from evidence unless it can be
shown that they were not "tainted" by out-of-court lineup identifications held in the absence of defense counsel. Gilbert further
held that in-court testimony of out-of-court identifications, where
counsel was not present, were per se inadmissable. It would be
easy for one not familiar with the conduct of criminal trials to
conclude that in all trials since Wade, whenever a lineup is held
without a defense lawyer being present, in-court identifications will
be excluded. However, such a result has not occurred.
Prior to the Wade decision, contrary to what one might infer from the holding in Gilbert, it was uncommon in most jurisdictions for the prosecutor in direct-examination to elicit in-court
testimony of out-of-court lineup identifications. Such testimony
could be considered under the rules of evidence to be either hearsay
or prior consistent statements and thus not admissable in direct
examination. 07 Consequently, most prosecutors on direct-examination simply elicited the in-court identification of the accused.
However, in some jurisdictions any cross-examination attack by
107 See generally C. McCoRMacx,

(2d ed. 1954).

HANDBOOK OF THE LAW OF EViDENCE

§ 49
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defense counsel on the accuracy of an in-court identification made
in direct testimony was considered to be an attack on the character or credibility of the witness that would justify prosecution
attempts in re-direct examination to rehabilitate the witness. Therefore, even though the prosecutor could not bring out in direct
testimony the out-of-court lineup identification, he knew he could
destroy the affect of any defense attorney's cross-examination by
bringing up, in re-direct examination, the consistent lineup identification made shortly after the occurrence of the crime. This was
true even if the defense had not mentioned the lineup identification
in his cross-examination attack on the witnesses' ability to identify.
The knowledge that such rehabilitation testimony on re-direct examination could completely destroy the effect of his cross-examination, and in fact bolster and intensify the effect of the identification
made on direct examination, caused many experienced attorneys to
avoid any cross-examination of the in-court identification. The best
a defense attorney could hope to do if he had cross-examined the
witness on the in-court identification, and then been faced on redirect examination with rehabilitation testimony of the prior consistent out-of-court lineup identification, was to take the witness on
recross-examination, and try to destroy the impact of the re-direct
lineup testimony-an unusually difficult task to accomplish.
After the decision in Wade, cross-examination of a witness
on his in-court identification, when a prior out-of-court lineup
identification has been made, has become much more profitable.
While most prosecutors can easily coach a witness to affirm that
his in-court identification is an "independent recollection" not the
product of an illegal out-of-court lineup (and thus avoid the Wade
holding making inadmissable in-court identifications that have been
"tainted" by prior illegal lineup identifications), the holding in Gilbert making testimony of out-of-court lineup identifications per se
inadmissable is not so easy to avoid. The practical impact of Wade
and Gilbert is to restore the effectiveness of defense cross-examination of in-court eyewitness identifications. After cross-examination
a defense lawyer need no longer fear a prosecutor putting on "rehabilitation testimony," which consists of the prior lineup identification and thereby destroys the impact of his cross-examination.
Testimony of out-of-court identifications made at lineups held in the
absence of defense counsel is simply inadmissable and therefore
the threat of a devastating re-direct need no longer haunt the defense. 108
108 On the other hand, if the lawyer was present at the lineup and knows a prior
consistent identification was made, and he decides to cross-examine on the in-court
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With Wade on the books, it seems that the defense lawyer's
standard tactic, if he feels there was an illegal lineup held in his
absence (or if he was at the lineup but considers it to have been
unfair), is to first ask for a pretrial Wade hearing and move to
exclude all identification testimony. If that fails and he was not
present at the lineup he can still try to impeach any in-court
identification on cross-examination without fear of being faced with
destructive "rehabilitation testimony" about a prior lineup identification. However, it is my opinion that in cases where an illegal
lineup has occurred, most experienced defense lawyers would not
want to bring such an identification out on cross-examination. Such
testimony would re-enforce the in-court identification and a jury
would be unlikely to be sympathetic to appeals that the lineup was
illegal.
If adequate and enforceable regulations could be adopted to
govern lineup procedures, both defense and prosecution would benefit from the standpoint of trial tactics. If the regulations are observed, the lineup would be legal, and the prosecutor could use an
identification procured at such a lineup as rehabilitation material
if his witnesses' in-court identification was attacked on cross-examination. However, this would pose no real burden to the defense
attorney because, since he would have access to the lineup records
before trial, an intelligent judgment could be made as to whether
to try-to impeach the in-court identification on cross-examination
or forego cross-examination on identity. If defense counsel chooses
to impeach the in-court identification on cross-examination, it is only
fair that the prosecution be allowed to rehabilitate or re-direct by
using the lineup identification-after all it was obtained at a fairly
conducted proceeding. On the other hand, if the regulations were not
enforced, °9 the lineup would be illegal and could not be used for
rehabilitation testimony, the cross-examination would be effective
and the defense counsel would be just as well off as he was when
Wade required a lawyer's presence.
C. Does Wade Misuse A Lawyer's Time?
While the lack of a clear enunciation of the role of the lawyer
at lineups has received some attention, no one has examined what
sort of burden this additional requirement might impose on members of the bar whose resources have already been seriously taxed
identification, he can still risk "rehabilitation use" of the lineup identification or redirect because the prior lineup would have been legal and Gilbert would not affect
such testimony.
109 Accurate mechanical recording devices could aid the court in determining if
the regulations governing lineup procedures had been observed.
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by recent rulings. The vast expansion of the Sixth Amendment's
right to counsel has created an immense burden for the organized
bar. Legal Aid and Public Defender programs, while multiplying
with great rapidity, have not been able to scratch the surface of
the need for qualified defense lawyers. The last of Gideon's" °
progeny has certainly not yet been seen. Certainly it is only a
matter of time before counsel will be required in all misdemeanor
cases where punishment may involve loss of individual liberty.'"
There are, of course, many other situations where counsel may be
urgently needed and may soon become constitutionally required,
situations where a lawyer's time and talents would be better utilized than in sterile lineup observations. 1 2 Lawyers are trained
to "defend" in an adversary proceeding or hearing; it is simply
a waste of their time and talents to employ them as passive observers.
If a lawyer's presence really does not solve the evils in lineup
procedures that so worried the Court in Wade, if his presence actually creates new unforeseen problems, and if there are and will be
further pressing demands on a lawyer's time in the wake of Gideon,
cannot a better solution be found to eliminate the evils of the lineup
110 Gideon v. Wainwright, 372 U.S. 335 (1963).
111 While the Supreme Court has denied certiorari in recent cases involving
defendants who have been convicted and sentenced to jail terms in misdemeanor
trials where they were not represented by counsel, the Court is assaulted with more
new petitions every term and, with the voices of dissenters and commentators growing more shrill, a decision in this area will undoubtedly have to be made in the
near future. See Winters v. Beck, 397 S.W.2d 364 (Ark. Sup. Ct.), cert. denied, 385
U.S. 907 (1966) ; DeJoseph v. Connecticut, 222 A.2d 866 (Conn. Cir. Ct. App. 1965),
cert. denied, 385 U.S. 982 (1966). The American Bar Association recently made it
clear that it would approve the extension of the right to counsel to such cases:
"Counsel should be provided in all criminal proceedings for offenses punishable by loss
of liberty, except those types of offenses for which such punishment is not likely to

be imposed, regardless of their denomination as felonies, misdemeanors or otherwise."
ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE, STANDARDS RELATING
TO PROVIDING DEFENSE SERVICES § 4.1 (Tent. Draft 1967) (approved by ABA House
of Delegates, Feb. 1968). See also J. HALL AND Y. KAmISAR, MODERN CRINeAL PROCEDURE, 142-43 (Supp. to 2nd ed. 1968); Junker, The Right to Counsel in Misdemeanor Cases, 43 WAsH. L. REV. 685, 687 (1968).
112 In Re Gault, 387 U.S. 1 (1967), and its extension of the right to counsel in
juvenile proceedings, suggests that other areas where the right to counsel has not
been guaranteed will have to be re-examined in the light of an expanding sixth
amendment. A recent note argues that notions of due process apply to commitment of
"insane" people, even though more specific provisions of the Bill of Rights may not
yet be applicable. At present, however, most patients seeking release must procure
their own counsel to help them establish their sanity. Note, Due Process for All-

Constitutional Standards for Involuntary Civil Commitment and Release, 34 U. Cm.
L. REV. 633 (1967). One should not be surprised if the right to counsel is soon reexamined in the context of involuntary commitment for the treatment of insanity,
retardation, alcoholism, narcotics addiction, sexual psychopathy, "untreatable" persons
and others.
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process so vividly pointed out in Wade? The Court in Wade itself
gave us the answer-legislative regulations that minimize the evils
at the lineup thus removing its status as a critical stage in the
criminal trial process. What is needed at the lineup is regulation
not observation.
V.

REGULATING LINEUP PROCEDURES

Before discussing whether or not adequate rules can be drafted
which will eliminate the evils of present lineup procedures and remove a time-wasting burden from the practicing bar, it is helpful
to return to the last paragraph of Part IV of the Wade opinion, and
footnote 30 which is appended thereto, and analyze in detail exactly what the Court said about regulating lineup procedures." 3
The Court explicitly told Congress, the state legislatures, and
other appropriate rulemaking bodies that "[1]egislative or other
regulations, such as those of local police departments . . . may
• . . remove the basis for regarding the [lineup] stage as 'criti-

cal.' ""' The Court also indicated that such regulations should
be designed to accomplish two major purposes. Any rules drafted,
which "remove the basis for regarding the stage as critical" and
hence remove the need for a lawyer's presence, should (1) "eliminate the risks of abuse and unintentional suggestion at lineup
proceedings" and (2) "eliminate . . . impediments to meaningful

confrontation at trial.""15 In short, regulations which succeed in
avoiding the Wade requirement should "prevent" abuses and "preserve" what occurred at the lineup for cross-examination." 6
At the time of the Wade opinion, after chronicling the abuses
prevalent for many years in lineup proceedings, the Court noted
that "neither Congress nor the federal authorities have seen fit to
provide a solution."' 7 The Court itself recognized that the Sixth
Amendment tool it employed in Wade might not be the best way
to approach the problem. After declaring that legislative regulations might avoid the need for a lawyer's presence the Court
pointedly declared that "[w]hat we hold today 'in no way creates
113 Part I supra, analyzes the opinion of the Justices in Wade and concludes
that five of the Justices would concur in the last paragraph of Part IV of the Wade
opinion, 388 U.S. at 239 n.30.
114

Id. at 239.

115 Id.

116 The two types of rules that are necessary have been referred to as rules of
prevention (to eliminate abuses) and rules oj preservation (to assure meaningful confrontation at trial). Pitt. Comment, supra note 5, at 76.

117 388 U.S. at 239.
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a constitutional straightjacket which will handicap sound efforts
at reform, nor is it intended to have this effect.' "11' Clearly the
Court was encouraging reform and indicating that its Sixth Amendment remedy did not bar experimentation with other means of
combating the abuses exposed in Wade." 9
Although Congress and the state legislatures have shown a
marked lack of interest in legislative reform of police conducted
eyewitness identification procedures, some individual police departments and commentators have attempted to draft rules or regulations governing lineup procedures. However, surprisingly enough,
all of those who have worked in this area have drafted regulations
requiring the presence of counsel, rather than obviating its necessity.
A. Existing Regulations and Suggestions for Regulation of Lineup
Procedures
Several police departments around the nation have reacted to
the Wade decision by adopting local regulations governing the conduct of lineups by their departments. Four of the metropolitan departments that have drafted fairly comprehensive regulations are
those of Nevada's Clark County, New York City, Oakland, and
Pittsburgh.120 The regulations issued by these four departments
are typical of the type of lineup regulations utilized by many local
police agencies. They are remarkably similar in content and for
the most part attempt to formulate rules that meet the specific or
implicit suggestions contained in Wade. However, while all four
departments "recognize" the right of counsel at lineups, no department takes the position that its regulations "prevent abuse" and
"preserve the right of cross-examination" sufficiently to remove
the critical nature of the lineup proceeding and thus remove the
necessity for the presence of counsel. 2'
118

Id.

119 In Miranda v. Arizona, 384 U.S. 436, 490 (1965) the Court extended a
similar invitation to Congress to pass reforming legislation and Congress ignored
the invitation.
120 In an attempt to discover the work product of police agencies that had
drafted regulations in response to Wade, this writer corresponded with, among others,
the International Association of Chiefs of Police, Inc., the Philadelphia Law Enforcement Planning Council, and the City of New York Police Department. It was through
the help of these agencies and others that I was able to discover the regulations of
the four departments noted in note 121 infra.
121 See Appendices D, E and F infra, for reproductions of the regulations that
have been adopted since Wade in Clark County, Nevada; New York City; and
Oakland, California.
The Clark County, Nevada, regulations evidently represent one of the first
attempts to draft comprehensive regulations and have been cited with more frequency
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A careful comparison of all four regulatory patterns indicates
that certain rudimentary safeguards, besides the presence of counsel, have been recognized as essential by all four police departments. Three of the four departments require that a minimum of
four or five other persons be present with the suspect in the lineup.
All departments require that all persons in the lineup be of the
same approximate age, height, and weight, and three require that
all participants be of the same general physical appearance or race
and wear similar clothing. All restrict the witnesses from viewing
the suspect prior to the lineup; three prohibit one witness from
overhearing the identifications made by other witnesses; all prohibit suggestive conduct by the police; and all require some basic
attempts to record the happenings, either by transcript, photograph or both. The impact of all four regulations on the attorney
is to limit his role to that of a passive observer-who sometimes is
allowed to make minor suggestions for the improvement of the
lineup.
It is my belief that if the Wade trilogy does nothing more
than stimulate the adoption and enforcement of regulations such as
those mentioned above it will have substantially improved the administration of criminal justice in this country. However, it is my
further contention that a refinement of the above regulations and
careful preservation of the events that transpired at the lineups
can improve eyewitness identification procedures to the point that
these procedures need no longer be considered "critical" for Sixth
Amendment purposes.
None of the suggestions which are contained in the police
regulations cited above or which are made later by this writer are
new. Dean Wigmore, cited approvingly by the Court in footnote 30
of the Wade opinion, argued strenuously for the use of more scientific methods in police lineup practices. He advocated the use of
''movie-tone" or "talking films" as a complete replacement for the
lineup process. 2 2 While Wigmore's suggestions have gone relatively
than the regulations of the other three metropolitan areas. See F. INBAU, J. THOiTSo
& C. SOWLE, CRI-MINAL JUSTICE 774 (2d ed. 1968); 5 DEFENDER NEWSLETTER 55-57
(1967). The prestigious American Law Institute has referred to the Clark County
regulations as a "promising example" of such regulations and pointed out that they
were jointly drafted by the District Attorney and the Public Defender's Office of

Clark County. ALl,

A MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE

ment, at 32 (Study Draft No. 1 April 25, 1968).
122 "In the application of science to police methods,
for the use of the so-called 'movie-tone' or 'talking film'
phonograph' or vocal motion-picture) in the identification
body-motions and the voice contain items which impress
the perception and the memory more sharply than do the

§ A5.09, Com-

a place should be found
(more correctly, 'cinemaof arrested persons. The
themselves sometimes on
features or the garments.
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unnoticed for years and have been referred to as impractical for
123
cost reasons,'
the Supreme Court in Wade gave them new life.
Besides the favorable citation of Wigmore, the Court also quoted
the entire conclusion of Murray's classic article in the Utah Law
Review advocating a model statute providing for safeguards at
lineups, including the use of movie cameras and tape recorders. 24
The addition of motion and voice to the still photograph would reproduce almost the
complete original object (lacking only color) to the observer who is called on to
identify testimonially. The use of this apparatus commends itself as a necessary
improvement on the present imperfect methods of presenting persons for identification.
Its working possibilities have already been tested in the Philadelphia Police Department. The following method is suggested:
(1) One hundred talking-pictures of men to be prepared in advance; the selection
of persons to be made from varied occupations, race-origins, ages, etc.; a like number
of women-pictures to be made; each person to be recorded six separate times, in
hat and coat, hat only, and hatless-coatless, and both walking and standing in each
style; the picture to last at least two minutes, and during that time the subject
would turn so as to present front, back, and each side in view; then, a seventh time,
the subject to read aloud for one minute a standard uniform passage, say, Art. VI
of the Amendments to the Federal Constitution; (2) These films to be classified
according to the principal personal features, i.e., beard and no-beard, mustache and
no-mustache, three grades of height, etc.; (3) The person arrested to be filmed in the
above manner; (4) The films to be preserved in a special room, with stage and screen
for pictures and numbered seats for spectators; each seat to be provided with an electric button, numbered, and connected with an indicator keyboard behind the stage;
(5) Some twenty-five films being shown in succession, numbered so as to correspond
with the keyboard, the spectator on recognizing a person shown, is to press the
button, thus informing the recorder behind the stage that, e.g., Spectator No. 4
has recognized Picture No. 14; for degrees of positiveness, one, two, and three
pressures of the button would be used; thus the spectators making recognition could
themselves be identified, and could afterwards be questioned for the grounds of their
recognition, and certain pictures could be repeated to test the identification.
"Some such scientific use of the talking film would go far to reduce the risk of
error hitherto inherent in such proceedings." 3 J. WIGmORE, EvmENcE § 786a(B) 3 &
4, at 165-66, Comments (3d ed. 1940).
128 See Comment, Possible Procedural Safeguards Against Mistaken Identification by Eyewitness, 2 U.C.L.A. L. REV. 552, 555 (1955). Certainly the use of video
tape to record a lineup and the use of a tape recorder to record a witness' alleged
identification of a suspect cannot be more costly than the hours of wasted time
spent by defense counsel in converting themselves into witnesses of lineups.
124 Because of its explicit citation of the proposal for a model statute, Murray,
supra note 5, at 610-18, it is instructive to set out in its entirety footnote 26 of the
Wade opinion. "One commentator proposes a model statute providing not only for
counsel, but other safeguards as well: 'Most, if not all, of the attacks on the lineup
process could be averted by a uniform statute modeled upon the best features of the
civilian codes. Any proposed statute should provide for the right to counsel during
any lineup or during any confrontation. Provision should be made that any person,
whether a victim or a witness, must give a description of the suspect before he views
any arrested person. A written record of this description should be required, and the
witness should be made to sign it. This written record would be available for inspection by defense counsel for copying before the trial and for use at the trial in
testing the accuracy of the identification made during the lineup and during the trial.
"'This ideal statute would require at least six persons in addition to the accused
in a lineup, and these persons would have to be of approximately the same height,
weight, coloration of hair and skin, and bodily types as the suspect. In addition, all
of these men should, as nearly as possible, be dressed alike. If distinctive garb was
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For years commentators have exposed the weaknesses of lineup
procedures. That evils exist in the present methods of obtaining
x2
eyewitness identification is generally agieed upon ' and itis also
generally agreed that legislative regulation is the only logical solu2
tion to correct easily perceived abuses. ' Now with Wade's express
used during the crime, the suspect should not be forced to wear similar clothing in
a lineup unless all of the other persons are similarly garbed. A complete written
report of the names, addresses, descriptive details of the other persons in the lineup,
and of everything which transpired during the identification would be mandatory.
This report would include everything stated by the identifying witness during this
step, including any reasons given by him as to what features, etc., have sparked his
recognition.
"'This statute should permit voice identification tests by having each person in
the lineup repeat identical innocuous phrases, and it would be impermissible to force
the use of words allegedly used during a criminal act.
"'The statute would enjoin the police from suggesting to any viewer that one or
more persons in the lineup had been arrested as a suspect. If more than one witness
has made an identification, each witness should be required to do so separately and
should be forbidden to speak to another witness until all of them have completed the
process.
" 'The statute could require the use of movie cameras and tape recorders to
record the lineup process in those states which are financially able to afford these
devices. Finally, the statute should provide that any evidence obtained as the result
of a violation of this statute would be inadmissible.'" 388 U.S. at 236-37.
125 See Gorphe, Showing Prisoners to Witnesses for Identification, 1 Am. J. POLICE
Sci. 79 (1930) (written by a French judge from a Continental perspective containing
a standard evaluation of the weaknesses and dangers in lineup procedures) ; Marshall,
Evidence, Psychology, and Trial: Some Challenge to Law, 63 CoLUM. L. REV. 197,
229 (1963) (contains the suggestion that witnesses be required to furnish police with a
signed description of the criminal before they are allowed to identify anyone) ; Napley,
Problems oj Effecting the Presentation of the Case for a Defendant, 66 CoLum. L.
REv. 94, 98-99 (1966) (goes so far as to suggest that suspect should be advised against
lineup participation since there may be elements of unfairness unknown even to an
attending lawyer) ; Paul, Identification of Accused Persons, 12 AUSTL. L.J. 42 (1938)
(asserts that the judge should warn the jury of lineup irregularities) ; Williams &
Hammelmann, Identification Parades, Parts I & 11, [1963] CRIM. L. REv. 479, 545,
(emphasizes, among other things, that recommended safeguards should be directed toward the full disclosure of lineup proceedings so that the jury can weigh the
credibility of the identification).
126 Comment, Possible Procedural Safeguards Against Mistaken Identification by
Eye-witnesses, 2 U.C.L.A. L. REV. 552, 557 (1955) went so far as to draft the following suggested statute to govern lineups: "These suggestions might be codified as
follows:

"Identification of Defendant by Witness: Foundation.
"No witness at a trial shall hereafter identify a criminal defendant unless the
prosecution has first shown, to the court's satisfaction and in the absence of the jury,
either:
"(a) That the witness was sufficiently acquainted with the defendant before the
alleged offense to make recognition then likely; or
"(b) That the witness spontaneously recognized the defendant under circumstances other than that the police or other authorities were attempting to elicit
identification; or
"(c) In all other cases,
"(1) That the witness was first shown the defendant in an identification
parade with at least four other persons of similar height, weight and coloring, and
without marked physical peculiarities, unless the defendant also has such peculiarities;
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invitation for legislative reform there can be no excuse for delay in

drafting reasonable safeguards that prevent abuses at the lineup
and accurately preserve what transpired for cross-examination purposes."2 7
An Oklahoma court recently recommended to the police officers of that state a step by step procedure for handling lineups 128
and that the light and distance between the witness and defendant approximated
that
at the alleged crime; and
"(2) That the witness was shown no picture of the defendant if the latter
was available for an identification parade; but if he was not available, his
picture
was shown, if at all, as one of a series of pictures, with no emphasis on any
one, and
if the picture was apparently from the criminal files, a majority of the other
pictures
shown were likewise from the criminal files; and
"(3) In either event, that no information regarding the persons or pictures
shown was furnished the witness: neither the criminal record if any, the
name, racial
origin, residence, place of arrest if any, nor any other information; and
"(4) That no other prospective witness was present at the time of identification; and
"(5) Whether the witness failed at any time
to identify the defendant, or
identified another person as having done the act attributed by the prosecution
to the
defendant.
"Effect of Failure to Lay Foundation for Identification.
"If a witness at a trial is permitted to identify the defendant before the required
foundation is laid, the defendant shall be entitled to a new trial unless either
the defect has been cured by other evidence properly admitted at any time during
the trial
or there is sufficient evidence without the identification to sustain the verdict.
The
trial court in ruling on defendant's motion for a new trial and any court
reviewing
the proceedings shall resolve in defendant's favor any doubt as to whether
there is
sufficient evidence without the identification to sustain the verdict."
Note, Due Process at the Lineup, 28 LA. L. REv. 259, 263-64 (1968),
made
detailed suggestions for regulating the lineup procedure.
127 The minority view of Senators Tyding, Dodd, Hart
and Fong to § 3502 of
the Omnibus Crime Control and Safe Streets Act of 1960 indicated that
Wade is
unlikely to cause an undue burden on law enforcement and pointed out that
a variety
of procedures could conveniently be used by law enforcement officers to
assure fair
and impartial lineups. S. REP. 1095, supra note 61, at 154.
128 "Since lineups will continue to serve as an important
aid in the enforcement
of criminal laws, we recommend that officials follow the following procedures:
"1. The suspect should be advised of his right to be represented by counsel
and
to have counsel present if he so desires. He should be further advised that he
does not
have a right to refuse to participate in the lineup.
"2. The witness or victim attending such lineup should be advised of the
purpose
for which it is being conducted but the officers should not, directly or
indirectly,
single out one suspect and suggest that he is the person being sought.
"3. Other people participating in the lineup should be of the same general
weight,
height, age, color and race, whenever possible, and the suspect should not
be clothed
in such a manner as to attract special attention or make him stand out from
the other
persons in the lineup.
"4. The names of all persons participating in the lineup should be recorded
and
preserved. together with the names of the officers conducting said lineup.
"5. The suspect's waiver of his right to counsel and voluntary participation
in
said lineup should be recorded if he has counsel present during the lineup.
"6. Not more than one victim should be present at the lineup at the same
time.
Victims previously having attended a lineup should not be allowed to converse
with
other victims prior to their viewing the lineup.
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and some foreign jurisdictions have long had regulations to govern
conduct of lineup type procedures .1' The most serious recent attempt to draft a uniform code for lineup procedures, however, has
been undertaken by the prestigious American Law Institute as part
of its project to draft a model code of pre-arraignment procedures.
In Study Draft No. 1, Section A5.09 of the American Law Institute's Model Code of Pre-Arraignment Procedures deals with identification procedures.130 Because it was prepared after the Wade
decision, that section is worth setting out in its entirety for close
examination even though it is only in study draft form at the date
of this writing:
Section A5.09. Identification Procedures.
(1) Restrictions on Identification. No law enforcement officer
"7. Pictures of the persons participating in the lineup, taken at the lineup, could
be of invaluable aid to the trial judge before whom the identification question is
raised.
"8. Lineups should be conducted whenever possible during daylight hours and
witnesses not connected with the police should be encouraged to attend in order that
they might later testify as to the methods in which the lineup was conducted.
"9. Lastly, we emphasize that typewritten records of the manner and mode of
conducting the lineup should be prepared and preserved for their later use." Thompson
v. State, 438 P.2d 287, 289 (Okl. Crim. App. 1968).
It is interesting to note that less detailed but similar suggestions were made by
the Ontario Court of Appeals to Canadian police in 1941 in the case of Rex v. Goldhar
[1941] 76 Can. Crim. Cas. Ann. 270 (Ont. Crim. Ct.).
129 See F. SULLIVAN, P. HARDIN, J. HUSTON, F. LACY, D. MUNICH & G. PUGH,
CASES AND MATERIALS ON THE ADMINISTRATION OF CRIMINAL JUSTICE 187 (1966),
which contains the following excerpt from the CODE OF PENAL PROCEDURE FOR THE
FEDERAL DISTRICT AND FEDERAL TERRITORIES OF MEXICO arts. 217-24 (1931): "The
performance of the confrontation must be made carefully as follows:
"1. The person who is to be identified must not be disguised nor disfigured nor
bearing traces or marks which may serve the identifying witness;
"2. The person being identified must be accompanied by other individuals who are
dressed with similar clothing and even with the same marks as the one being confronted, if it is possible; and
"3. The individuals who accompany the person being identified must be of similar
class, taking into account his education, breeding and special circumstances."
Any of the parties may request the investigating judge to take greater precautions and the judge may agree with these requests, provided that they win not interfere with the search for truth and they are not malicious or useless. The person being
identified may select his place in the line and he may request (with the permission of
the investigating judge) the exclusion frdm the group of those persons who do not
resemble the suspect. The person making an identification will be asked if he affirms
his prior declaration regarding the suspect, if he previously knew the suspect, if he
knew him at the moment of the execution of the act which is being investigated and
if he knew him after the execution of the act and in what place, for what cause and
with what reason. The identifying party will then be conducted in front of the line
and asked to point out the suspect and to state the differences or similarities which he
observes between the suspect's present appearance and his appearance which he had in
the period referred to in the confronter's declaration. Each identification will be conducted as a separate act when there are several identifying parties or suspects.
130 ALI, A MODEL CODE OF PRE-ARRAIGNMENT PROCEDURES § A5.09, at 28 (Study

Draft No. 1, April 25, 1968).

386

UCLA LAW REVIEW

[Vol. 17:339

shall conduct a line-up or otherwise attempt, by having a witness
view or hear the voice of an arrested person, to secure the identification of an arrested person as a person involved in crime unless such
identification procedure is authorized by this section.
(2) Presence of Counsel or Other Witness. An identification
procedure is authorized by this section if
(a) counsel for the arrested person is present or has consented thereto;
(b) counsel for the arrested person has received reasonable
notice and opportunity to be present at such procedure, but refuses
or fails to be present;
(c) counsel for the arrested person designates some other
person to be present at such procedure, and such other person is given
a reasonable opportunity to be present;
(d) the arrested person is unable to obtain counsel to represent him at such identification procedure and there is present a lawyer
specially designated [in accordance with prescribed procedures], who
shall represent such person at the identification procedure;
(e) the arrested person, having been informed of his right
to be represented by counsel as provided in this section, waives
such representation, provided that the arrested person may designate
some other person to be present, and such other person must be
given notice and a reasonable opportunity to be present at such
procedure; or
(f) awaiting the presence of counsel or such other person
as the arrested person or his counsel designates is likely to prejudice
the possibility of making an identification.
(3) Required Procedures; Regulations. An identification procedure is authorized by this section only if there has been compliance
with regulations, to be issued pursuant to Section 1.03 [of Tentative
Draft No. 1], setting forth procedures designed to insure
(a) that identifications will not be erroneous or otherwise
prejudice the rights of the arrested person; and
(b) that written, sound and visual records, and disinterested testimony, will be available so far as necessary to verify the
conditions under which such identification procedures were conducted.
[Note: In cases of urgent necessity, as where a witness is dying
at the scene of the crime, it should be lawful to allow an identification with only such compliance with paragraph (b) as the circumstances permit. A provision to that effect should be included in Article
9, which will deal generally with exclusion of evidence. Such a provision would make admissible evidence of an identification and evidence deriving therefrom, in cases of urgent necessity.]' 13 (Emphasis added.)
181 Id. at 28-29.
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It is immediately obvious that the drafters of Section A5.09
have not attempted to draft regulations which will eliminate the
"critical" nature of lineup procedures. The A.L.I. drafters either
believe that Wade categorically requires counsel or, if they do recognize that regulations might remove the necessity for the presence
of counsel, they have still opted for defense counsel's presence at
lineup proceedings. In the Note following the section, the drafters
have cited the Court's statement in Wade that legislative or other
regulations may remove the basis for considering the lineup stage
as critical.' 8 2 However, instead of utilizing that language to support
the drafting of rules that would remove the necessity of the presence of counsel at lineups, the A.L.I. drafters merely content themselves with citing such language to support the idea that lineups
could be held without counsel if it is impossible to have counsel
present or if an intelligent waiver has been given. It is thus clear
that the suggested A.L.I. draft is a surrender to Wade's surface demand that counsel need be present at lineups. The drafters have
made no real attempt to come to grips with the Court's suggestion
that careful regulations governing lineups can remove the constitutional imperative that lawyers be present by removing the lineup as
a critical stage of the trial process.
In referring to subsection (3), the A.L.I. drafters in the Note
following the section indicate a clear understanding of the type of
regulations that are needed to prevent abuses at the lineup and to
preserve a record of what did occur. 33 The drafters obviously believe that such regulations, if followed, would remove the necessity
of counsel "if there is to be a lineup in those cases-specified by subsection 2 (f)-where counsel cannot be present."13

4

If such regula-

tions remove the necessity of counsel "where counsel cannot be
present" it must be conceded that such regulations prevent abuse
and preserve material for cross-examination to a sufficient degree to
remove the "critical" nature of the lineup procedure. If such regula132 Id. at 31.
133 "The exact

contents of such regulations will vary with local conditions. In all
circumstances they should forbid any overt or implied suggestions to the witness. So
also they should require a full record of any statements made by the witness regarding the identification. There should also be a full record of all the circumstances of
the identification procedure, including the names and descriptions of the persons shown
in the line-up. There should be a video record of the identification, particularly if
counsel or an impartial witness is not present. The regulations might also require the
witness to give a description of the person he is to identify before he makes the
identification, and a record of this description should be available to the prisoner's
counsel. The regulations might also govern the number of persons shown in a line-up,
the manner in which they are presented to the witness, and the procedures to be
followed if more than one witness is to make an identification." Id. at 32.
134 Id. at 31.
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tions are also followed at times when counsel is present, they must
operate in the same fashion to remove the critical nature of the
lineup process. Consequently, it can be concluded that the presence
or absence of counsel is of no constitutional consequence when such
regulations are in effect and are being enforced.
The critical question then arises. If such regulations remove
the constitutional necessity for the presence of defense counsel,
should the presence of a defense lawyer be required at all? As
has been demonstrated, defense counsel serves no active role at
lineups-at best he is a mere passive observer playing the role of
witness.135 Furthermore, his presence can actually cause problems
unforeseen in the Wade opinion. 130 If the regulations provide efficient methods of preserving what occurred at the lineup-by
videotape, photographs, and tape recordings of the witnesses' statements at the time of identification-then even this one function the
lawyer does perform is superfluous. Although the Court indicated
that the mere presence of counsel "can often avert prejudice and
assure a meaningful confrontation at trial,
this statement was
made in reference to then prevalent lineup procedures which were
conducted with a total absence of safeguarding regulations. The
Court would never have said regulations could remove the "critical" nature of the lineup process if, in fact, appropriate regulations
could not adequately protect an accused in the absence of his
counsel.
B. A Suggested Model Regulation
The following proposed regulation governing eyewitness identification procedures would adequately protect against abusive and
suggestive lineup procedures and provide an effective method of
preserving the events that transpired at the lineup. By enforcing
the following regulation, the necessity for the presence of defense
counsel at lineup proceedings should thus be obviated.3 8
Proposed Regulation of Eyewitness Identification Procedures
(1) Restrictions on Identification
(a) Restrictions on Police. No law enforcement officer shall con18 See text accompanying note 106 supra.
186 Id.
137 338 U.S. at 236.

158 Various sections of the regulation proposed above were pulled together from
several different sources; in addition, this writer also borrowed heavily in certain
sections from the language of existing or proposed lineup regulations. While it is
impossible to credit all of the sources that supplied this writer with ideas for the above
regulation, it should be pointed out that the bulk of the regulation represents merely
an organization by the writer of ideas obtained from existing sources.
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duct a lineup or otherwise attempt, by having a witness view or hear
the voice of an arrested person, to secure the identification of an
arrested person as a person involved in a crime unless such identification procedure is authorized by this regulation.

[Commentary: This introductory section, which requires the police
to follow the rules set out in the regulation, is substantially identical to Section A5.09 (1) of Study Draft No. 1 of the American
Law Institute's Model Code of Pre-Arraignment Procedures, discussed in the previous section.]
(b) Restrictions on Witnesses. No witness at trial shall hereafter be permitted to identify a criminal defendant as the person
involved in a crime unless the prosecution has first shown, to the
Court's satisfaction, and in the absence of the jury:
(1) That the witness was sufficiently acquainted with the
defendant before the alleged offense to make recognition then likely;
or
(2) That the witness' recognition of the defendant arose
from an independent origin or source under circumstances other than
that the police or other authorities were attempting to elicit identification; or
(3) That all pertinent provisions' of this regulation were
followed by police in conducting eyewitness confrontation or lineup
identification procedures.

[Commentary: This section recognizes that it is possible for a witness to have an "independent" recollection upon which he has based
his identification that had nothing whatsoever to do with what he
saw at the lineup. However, the prosecution must prove this independent recollection "to the Court's satisfaction" out of the hearing

of the jury or be required to show that the provisions of the regulation were followed. The standard of proof ("to the Court's
satisfaction") is not precise and perhaps a more definite standard

such as "beyond a reasonable doubt" should be substituted.'3 9 ]
(2) Required Procedures
A lineup or identification procedure is authorized only if there
has been compliance with the following rules:
139 The Court in Wade specifically allowed identification testimony to be admitted if it had "an independent origin," despite the fact that the lineup may have
been conducted without the presence of counsel. 380 U.S. at 242. Interestingly enough,
most of the language of the section above, which allows the admissibility of identification evidence which has an independent source, was written in 1955, long before
Wade was decided. See Comment, Possible Procedural Safeguards Against Mistaken
Identification by Eyewitnesses, 2 U.C.L.A. L. REv. 552, 557 (1955). This writer
changed the language of the section only slightly to make it conform more closely to
the Wade decision; it is substantially in the same form now as when it first appeared
in the UCLA Law Review,
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(a) No person participating in any police lineup or other identification procedure and no person present at such lineup or identification
procedure shall do any act or say any thing which shall directly,
indirectly, or impliedly suggest to or influence any identifying witness to make or not to make a particular identification, or which
suggests to or influences any identifying witness to believe or suspect
that any member or members of the group standing the lineup has
been arrested for the offense in question or for any offense.
(b) The officer conducting any police lineup or identification
proceeding shall take all steps necessary to guarantee that any identification or failure to identify shall be the product of the free choice
of the identifying witness based on the independent recollection or
recognition of such witness.
[Commentary: Subsections (2) (a) and (2) (b) are really "catchall" clauses designed to place an affirmative duty upon the police
to conduct fair lineups and to avoid suggestive influences. Subsection (2) (a) is very broad and is intended to prohibit all persons
"(participating in the lineup" from doing or failing to do any act,
the result of which might be to create a suggestive influence over
the ability of the witness to identify or fail to identify any person
in the lineup. 4 " The following sections deal with more specific safeguards to be observed at the lineup.]
(c) All police lineups or identification proceedings shall be composed of a minimum of five persons, in addition to the suspect, and
these additional five or more persons shall be of the same general
age, sex, race and general physical characteristics as the suspect and
be required to wear clothing similar to that worn by the suspect.
[Commentary: The reasons for the inclusion of this section are
obvious and similar provisions, with only minor variation, are found
in all regulations which have been drafted to cover eyewitness
identification procedures.]
(d) All body movements, gestures' or verbal statements that may
be necessary shall be done one time only by each person participating
in the lineup and shall be repeated only at the express request of the
identifying witness.
[Commentary: This prohibits the police from narrowing in on one
particular participant in the lineup and requiring him to perform
acts not required of the other participants. Similar requirements
are found in several existing or suggested lineup regulations.14 1 ]
140 Broadly drafted sections prohibiting suggestive influences in general are
found in several places. The language in Section (2)(b) came primarily from para.
9 of the New York City lineup regulations dated July 26, 1967. See Appendix E infra.
141 See, e.g., Para. 5, New York City Police Regulations, July 26, 1967, Appendix
E infra; Para. 5, Clark County, Nevada, Regulations, Appendix D infra.
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(e) The suspect may select his own position in any police lineup
or identification procedure and may change his position after each
identifying witness has completed his viewing.

[Commentary: It should make no difference to the police where
any particular lineup participant stands and yet it may be important to a particular suspect, for real or imagined reasons, to choose
a particular place in the line. For example, a suspect may desire
to shift his place in the line after each witness completes his viewing in order to avoid the possibility of a witness leaving the identification room and telling the next witness that "He's number 3 from
the left."'1 42]
(f) Under no circumstances shall any identifying witness be
allowed to see a suspect or any member of the lineup in custody or
otherwise prior to the lineup or identification procedure and no interrogation of the suspect or any member of the lineup group shall
occur in the presence of an identifying witness.

[Commentary: The reasons for this provision are obvious. Similar
provisions occur in most lineup regulations.]
(g) Two (2) or more identifying witnesses shall not view the
same lineup or identification procedure in each other's presence nor
shall they be permitted to communicate with each other before completion of all attempted identifications by all witnesses.

[Commentary: It is probably impossible to successfully enforce a
provision prohibiting all contact between witnesses both before and
after the lineup. In many cases the witnesses are related or acquainted or viewed the commission of the same crime. Human
nature indicates they will talk to one another about the crime in
question. All this regulation attempts to do is to prohibit their
conversation with each other at the station house before and during
the lineup. Similar restrictions are common in most lineup regulations.'4 8 ]
(h) Prior to viewing the lineup, an identifying witness shall be
required to give a description of the person or persons responsible for
the crime in question and such description shall be written and signed
or otherwise verified and a copy of such description and all other
descriptions that may have been given to the police prior to the lineup
shall be made available to defense counsel.
[Commentary: This section is added to respond to what is felt
to be a legitimate need of defense lawyers. Observations of lineup
142 The right of a suspect to select his place in the line appears in the Mexican
Code of Penal Procedure. See note 167 supra.
148 See, e.g.,
Para. 6, New York City Police Regulations, July 26, 1967, Appendix
E infra; para. 7, Clark County, Nevada, Regulations, Appendix D infra.
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proceedings in the District of Columbia, and conversations with
members of the staff of the Legal Aid Agency convinced me that if
an attorney is to be able to effectively cross-examine an identifying
witness he must have before him the description that witness
gave of the suspect prior to the time the witness viewed the lineup.
Furthermore, the defense lawyer must have the prior descriptions
in his hands in order to determine if the lineup contained otherwise
undiscoverable suggestive influences. For example, if the witness
said in advance that the suspect wore an orange sweatshirt and if all
suspects in the lineup wore sweatshirts, but the defendant was
required to wear an orange sweatshirt, the attorney for the defendant, if he had access to prior descriptions, might be able to detect
a suggestive influence that would otherwise pass unnoticed.]
(i) Any identifying witness may remain unseen or masked when
viewing the lineup or identification procedure.

[Commentary: This section was added to respond to a serious flaw
in present post-Wade lineup procedures. Observations and conversations in the District of Columbia convinced me that the problem
of witness intimidation is a serious one. It is hoped that the above
section will help the police obtain the cooperation of witnesses in
their identification procedures. It should be emphasized that the
lineup is an investigatory tool of the police and it should not be
turned into a discovery proceeding for the defense, especially when
discovery of witness identity can result in witness intimidation.]
(j) The officer conducting any police lineup or identification
proceeding shall record the names and addresses of persons participating in the lineup or identification, including the suspect or defendant, the others standing in the lineup group with the suspect or
defendant, the police officers present, any person representing the suspect, and any independent observers; provided however, that names
of identifying witnesses shall not be required to be disclosed; a copy
of said list of names and addresses so recorded shall be furnished to
defense counsel.
(k) A full record of all statements made by the identifying witness regarding the identification shall be made by voice recording, or,
if no such recording equipment is available, a complete transcript
of all statements made by the identifying witness regarding the
identification shall be made; a copy of such voice recording or
transcript shall be made available to defense counsel.
(1) A visual recording of the conduct of the lineup or identification procedure shall be made by videotape or other appropriate moving
picture-type process, or, if no such videotape or moving picture type
equipment is available, a minimum of one good quality color photograph of the entire group included in the lineup which was viewed by
the identifying witness shall be taken and a copy of such photograph
shall be made available to defense counsel.
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[Commentary: The above three sections, taken together, objectively
preserve what transpired at the lineup and provide a sound basis
upon which a court may rule as to the fairness of a particular
lineup.' 4 4 Subsection (2) (j) allows defense counsel to obtain information on all participants in the lineup process except the identifying witness. The identity of the witness is withheld for the reasons
expressed in the commentary following subsection (2)(i), supra.]
(3)

Urgent Necessity
In cases of urgent necessity, as where a witness is dying at the
scene of the crime, an identification confrontation shall be lawful
with only such compliance with subsections a, b, j, k, and I of section
2, above, as may be reasonable under the circumstances.

[Commentary: This section recognizes that in certain extreme situations (such as the one in Stovall where the eyewitness was in
critical condition and might have died before any formal lineup
proceeding could be held), it is necessary that some of the safeguards that should normally be found in a formal lineup will have
to be dispensed with.' 4 5]
It might be desirable in large metropolitan areas to have all
regular police lineup proceedings supervised by a magistrate (or at
least observed by a trained independent person such as a legal aid
representative or advanced law student) in order to assure that the
above regulations are rigorously followed. 4 ' The presence of such
magistrate or independent observer should remove the last vestiges
of need, if any need remains, for the presence of defense counsel.
VI. CONCLUSION
The Wade, Gilbert and Stovall holdings indicated a clear need
for reformation of existing police methods of procuring eyewitness
identification evidence. Although the Supreme Court in Wade took
pains to invite legislative intervention and explicitly suggested that
appropriate regulations could remove the critical nature of the
144 Dean Wigmore first proposed the use of "talking film" in the lineup process.
Most commentators and existing lineup regulations recognize the necessity of preserving what transpired at the lineup. See, e.g., Murray, supra note 5, at 610-18;
paras. 8 and 9, New York City Police Regulations, July 27, 1967, Appendix E infra.
145 This section is almost identical to the Comment following § A5.09(3) in the

ALI,

A MODEL CODE OF PRE-ARRAIGNMENT PROCEDURES

at 28 (Study Draft No. 1,

April 25, 1968).
146 See Schaefer, Police Interrogationand the Privilege Against Self-Incrimination,
61 Nw. U.L. REV. 506 (1966) for an excellent discussion of the advantages of utilizing judicial supervision of interrogation procedures. Many of the points made by
Justice Schaefer concerning judicial supervision of interrogation would also apply
if lineups were judicially supervised.
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lineup process, Congress has failed to take up this invitation, and
has contented itself instead with passage of the apparently unconstitutional Section 3502 of the Omnibus Crime Control and Safe Streets
Act of 1968. While some police agencies and a few commentators
have either suggested or attempted to draft regulatory reforms, all
have acquiesced in Wade's requirement that counsel be present at
lineups. A review of the role of counsel at lineups indicates the
limited nature of the services he can perform. In fact, there are some
indications that a lawyer's presence may hinder the effective use of
the lineup as an investigatory technique. It is this writer's view that
appropriate regulation of lineups, if rigorously enforced, will prevent
abuse, preserve a faithful record of what occurred, save a lawyer's
valuable time for tasks more appropriate to his talents, and be far
less costly to the system of criminal justice in this country than will
either a blatant overturning of the Wade decision or blind insistence
that counsel must attend lineups.
APPENDIX A
ADAMS ORDER

DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS
CRIMINAL DIVISION
UNITED STATES
V.

Criminal No. US
ORDER

, the defendant(s)
The above-titled case having been
having been appointed counsel, and the United States having requested
a continuance for the purpose of a lineup under the authority of John
E. Adams v. United States, - U.S. App. D.C. - (Slip Op. 20547,
dated June 21, 1968), it is hereby ordered that:
1. The case is continued to
2. A lineup will be held in the office of the Robbery Squad, third
floor, Municipal Police Department Headquarters, 300 Indiana Avenue,
N.W., Washington, D.C. on

_

.

The defendant(s) will be or-

dered up from D.C. Jail if he(they) remain(s) in custody on that date.
If he(they) is(are) released on bond, attendance at the lineup will be, is (are)
come a condition of their release. The defense counsel,
invited to attend. The United States will have its witnesses in the aboveentitled case present for the lineup, in addition to other complainants
it may produce.
JUDGE
DATE:
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APPENDIX B
LINEUP RECORD

METROPOLITAN POLICE DEPARTMENT
CRIMINAL INVESTIGATIONS DIVISION
ROBBERY SECTION
(ONE)
LINEUP RECORD
DATE
LINEUP NUMBER

__

TIME LOCATION
PHOTOGRAPHED BY

U.S. ATTORNEY PRESENT
DUCTED BY
ENT

LINEUP CONDEFENSE ATTORNEY PRES-

POSITION OF SUBJECTS
(Left to right as viewed by witness)

#1
#2
#3
#4

5

#
#6
#7
#8
#9

#10
#11
#12

Name of Witness
Date of Offense

Investigator Assigned

Offense
Location of Offense

R.S. Number

REMARKS:

Signature of officer interviewing witness at lineup
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APPENDIX C
LEGAL AID FORM
Line-up No.:

Defendant:

Time:

-

Location:

Date of Line-up

Robbery

Offense: WHERE

Homicide

Other:

WHEN

Legal Aid Agency Attorney
Police Officer
Witness: Name:
Address:
REMARKS
APPENDIX D
CLARK COUNTY,

NEVADA

REGULATIONS

PROCEDURE FOR LINEUP IDENTIFICATIONS
The Supreme Court decisions in United States v. Wade, 388 U.S.
218 (1967), and Gilbert v. California, 388 U.S. 263 (1967), summarized
in 4 Defender Newsletter 38-41 (July, 1967), announced new constitutional
standards for lineups. The Court recognized the legitimacy of the lineup
and stated that the lineup did not violate the privilege against selfincrimination-"We have no doubt that compelling the accused merely
to exhibit his person for observation by a prosecution witness prior to
trial involves no compulsion of the accused to give evidence having
testimonial significance." 388 U.S. 218, 222. Although both cases involved post-indictment lineups conducted in the absence of counsel, new
procedures were necessary to assure that this critical pre-trial confrontation between the accused and the witnesses against him was conducted
in a fair manner. The presence of counsel is necessary to protect the
accused's interest, and now counsel for the accused is required unless
intelligently and understandingly waived.
In Clark County (Las Vegas), Nevada, the district attorney and
the public defender jointly adopted a step-by-step' procedure which
strives to achieve a balance between the rights of the individual and
the rights of society. That agreement and check-list are set out below.
Joint Memorandum
FROM: Office of the District Attorney, Clark County, Nevada, and
Office of the Public Defender, Clark County, Nevada
TO:

All Law Enforcement Agencies, Clark County, Nevada
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SUBJECT: Line-up Identification Procedures
The recent decisions of United States v. Wade and Gilbert v. California have necessitated a reappraisal of the procedures employed in
witness' line-up identification of suspects accused of the commission of
a crime.
A study of the procedures used and pertinent case law has been
made by the District Attorney and the Public Defender of Clark County,
Nevada. This has resulted in the directions for the conduct of line-up
identification in the manner set out in attachments. These procedures
will afford suspects accused of crime the Constitutional safeguards provided in the Wade and Gilbert cases and at the same time will protect
society from unnecessary appeals or loss of cases resulting from improper
line-up identification procedures.
The offices of the above District Attorney and the Public Defender
are of the opinion that the institution of these procedures are in the
interests of justice for the protection of the Constitutional rights of those
accused of crime and to the substantial benefit of the public as a whole.
s/Richard H. Bryan
Richard H. Bryan
Public Defender

s/George E. Franklin
George E. Franklin, Jr.
District Attorney

CHECK LIST FOR LINE-UP IDENTIFICATION
1. No line-up identification should be held without discussing the
legal advisability of such line-up with the office of the District Attorney.
2. No line-up should be held without a member of the District
Attorney's office being present.
3. No line-up should be held without a member of the Public Defender's office* being present.
4. Insofar as possible, all persons in line-up should be of the same
general age, racial and physical characteristics (including dress).
5. Should any body movement, gesture, or verbal statement be
necessary, this should also be done uniformly and any such movement,
gesture, statement be done one time only by each person participating
in the line-up and repeated only at the express request of the person
attempting to make identification.
6. -The customary line-up photograph should be taken, developed
as. soon as possible and a copy of such photograph made available immediately to the Public Defender's office*.
*This would apply to any privately retained attorney, should he be there
in lieu of the Public Defender.
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7. If more than one person is called to view a line-up, the persons
should not be allowed, before the completion of all witnesses' attempted
identification, to discuss among themselves any facet of their view of
the line-up or the result of their conclusions regarding the same.
8. All witnesses who are to view the line-up should be prevented
from seeing the suspect in custody and in particular in handcuffs, or in
any manner that would indicate to the witness the identity of the suspect
in question.
9. All efforts should be made to prevent a witness from viewing
any photographs of the suspect prior to giving the line-up.
10. All conversation between the police officer and prospective witnesses should be restricted to only indispensible direction. In all cases
nothing should be said to the witness to suggest suspect is standing in
the particular line-up.
11. Should there be any more than one witness, only one witness
at a time should be present in the room where the line-up is conducted.
12. There should be a minimum of persons present in the room
where the line-up is conducted, and a suggested group would be the law
enforcement officer conducting the line-up, a representative of the District Attorney's office, a representative of the Public Defender's* office
and an investigator of that office if requested by the Public Defender.
13. The line-up report prepared by the law enforcement agency
conducting the line-up should be prepared in sufficient number of copies
to make a copy available, at the line-up, to the Public Defender*.
14. Each witness, as he appears in the room where the line-up is
conducted, should be handed a form for use in the identification. Explanation for the use of the form is self-explanatory and a sample copy is
attached hereto. This form should be signed by the witness, by a representative of the Public Defender's office*, and by the law enforcement
officer conducting the line-up.
15. A copy of this Identification Form should be given to the
Public Defender's office* at the completion of the viewing of the line-up
by each individual witness.
Witness' Line-up Identification Form
To Witness:
The positions of the persons in the line-up will be numbered left
to right, beginning with one (1) on your left.
1. If you have previously seen one or more of the persons in the
line-up, place an "X" in the appropriate square corresponding to the
number of the person in the line-up.
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2. Then, sign your name and fill in the date and time.
3. When completed, hand this sheet to the officer.
6
7
5
4
3
1 2

[1 EEZED100
Signature of Witness
Date and Time
Signature of Law Enforcement Officer
Signature of Public Defender or
Attorney for Suspect.
APPENDIX E
NEW YORK CITY REGULATIONS
POLICE DEPARTMENT
CITY OF NEW YORK
T.O.P. 318
July 26, 1967
Subject: POLICE "LINE-UP" FOR IDENTIFICATION.
1. On June 12, 1967, the United States Supreme Court in three cases
indicated that certain procedural safeguards must be established before
law enforcement officers submit a person in custody to a "line-up" at the
station house or other place of confinement for the purposes of identification by the victim of or the witness to a crime. If these certain safeguards are not followed the identifying witness may be precluded from
making a subsequent court room identification of the suspect.
2. Therefore, in order to assure a fair proceeding, the following rules
must be followed whenever a person in police custody is to be viewed in
a "line-up" by the victims of a crime, witnesses or other persons for the
purpose of establishing the suspect's identity or connection with the crime:
a. The subject shall be advised that he is going to be viewed
by others for the purpose of establishing his identity insofar as a particular crime or crimes are concerned, and he shall also be advised that
he is entitled to have an attorney present during such proceeding, if the
attorney may be made available without undue delay. If the subject requests that an attorney be notified to be present during such "line-up,"
the member of the force conducting the investigation shall make every
reasonable effort to contact the attorney selected and advise him that he
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may be present during a "line-up" at a certain time and place. After a
reasonable time, if the attorney does not appear, the "line-up" may
begin.
b. The officer conducting the investigation shall give the attorney for the subject a reasonable opportunity to attend the "line-up,"
consistent with the prevailing circumstances such as the hour of the day
or night, the condition of the victim or witnesses involved and any other
pertinent circumstances.
c. The subject may also be advised that the presence of an
attorney may be waived. In these cases, the subject's consent to be viewed
without an attorney present must be expressly given and must be free
from any threats, inducements or promises.
d. If an attorney for the subject is present during the "line-up,"
he shall be permitted to observe the manner in which the "line-up" is
conducted. He shall not be permitted to talk to any of the witnesses participating in the identification of the subject. Any suggestion that the
attorney may make concerning the conduct of the "line-up" to improve
the fairness of the procedure shall be followed by the officer conducting
the "line-up," if, in the officer's judgment, the suggestions are reasonable
and practical.
e. All "line-ups" conducted in the station house or other place
of custody by members of this department shall be conducted in the following manner:
least four
same age,
mitted to
tion if he

(1) The defendant or suspect should be viewed with at
(4) other persons of the same sex, race and approximately the
height, weight and manner of dress. The subject shall be perselect his position in the group and he may change his posiso desires at any time during the course of the "line-up."

(2) There must be no visible indication as to which of
the group is in custody for the particular offense.
(3) No member of the group may be asked to say or do
anything to facilitate identification unless all are asked to do the same
thing.
(4) No interrogation of any member of the group may
occur in the presence of the viewing witness or victim.
(5) Special care must be taken that no member of the
group be seen by the witness or victim prior to his appearance in the
group.
(6) Two (2) or more victims or witnesses should not view
the same suspect or defendant in each other's presence nor should they
be permitted to communicate with each other during the viewing procedure. The fact that one or more of them may have made a positive or
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negative identification may not be revealed to the others. The witnesses
or victim may remain unseen or masked when viewing the "line-up."
(7) If practicable,a photograph should be taken of the entire group, including the suspect or defendant, viewed by the identifying
witness or victim showing their physical appearance at the time and the
clothing worn for purposes of the identification.
(8) The police officer or other official conducting the
viewing shall record fully, on U.F. 61, D.D. 5 or U.F. 49, as appropriate,
the details of the procedure utilized including specific utterances and
actions required of the group to facilitate identification, all of the responses of the viewing witness or victim, and the time intervals involved.
The names and addresses of all participants in the viewing must also be
recorded. This includes, in addition to the suspect or defendant and the
victim or other witnesses, the others in the group with the suspect or defendant; the police officers or other officials present; any lawyer, friend
or relative of any suspect or defendant; any other persons participating
in or witnessing the conduct of the viewing procedure.
(9) No person present at such viewing or any person participating therein shall do any act or say anything calculated to or likely
to influence the identifying witness or victim to make or not to make a
particular identification. Specifically, no suggestions, direct or indirect,
may be communicated to the witness or victim as to which member of the
group is believed to be the culprit or non-culprit. Nothing may be said to
or in the presence of the witness or victim which suggests, in any way,
which member or whether any member of the group has been arrested
for the offense in question or for any other offense. Personal details relating to any member of the group may not be revealed. A positive or
negative identification, if any, must in all cases be the product of the
free choice of the identifying witness or victim, as based wholly upon
independent recollection and recognition. It is the responsibility of the
officer conducting the proceeding to take all appropriate precautions to
this end.
f. In the cases where it may be necessary to have the victim
of or the witness to a crime identify the subject at a place other than a
station house or other place of detention, such as a hospital because the
victim or witness is seriously incapacitated, or because the victim or witness is in critical condition and the identification cannot be delayed because of the possibility of impending death, and the provisions of the
preceding instructions cannot be fully complied with, the officer conducting the investigation may conduct the identification process in whatever manner possible, consistent with the requirements of fairness.
g. Any interrogation of the suspect or defendant, whether it
precedes or follows the "line-up," must be in accordance with the provisions of T.O.P. 224, s. 1966.
3. Commanding officers and supervisory heads shall be responsible
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that members of their commands are instructed in and comply with the
provisions of this order.
BY DIRECTION OF THE POLICE COMMISSIONER.
SANFORD D. GARELIK,
Chief Inspector
Distribution:
To all commands
APPENDIX F
OAKLAND REGULATIONS

DEPARTMENTAL GENERAL ORDER 67-9 OAKLAND
POLICE DEPARTMENT
PRISONER SHOW-UPS
The purpose of this order is to state Departmental policy and procedures
for conducting prisoner show-ups in order to promote fairness, eliminate
witness suggestion, and document the proceedings for use in court.
I. PLANNING A SHOW-UP
A. Whenever a police investigator desires to conduct a show-up, he
shall:
1. Contact complainants and witnesses by telephone and determine mutually convenient date and time for the show-up.
Inform each person contacted that they are to view a showup but do not advise them that a person in the show-up is
believed responsible for the crime.
2. Determine if the subject has an attorney by asking him or
by inquiring at the Jail Division.
3. If the subject does not have an attorney, conduct the showup at the scheduled date and time.
4. If the subject has an attorney, notify the attorney that a
show-up will be held. Give him the scheduled date and time,
and request him to attend.
a. If the attorney is unable to attend at the scheduled date
and time, request that he ask substitute counsel to attend.
b. If substitute counsel cannot attend or none is available,
determine if a more convenient time can be arranged.
c. If the attorney cannot attend and a more convenient time
cannot be arranged, advise him that the show-up will be
conducted as originally scheduled and that it will be held
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in accordance with this Department's policy and procedures which are based upon existing law.
5. Inform all persons contacted and requested to attend the
show-up that it will be conducted at the Police Administration Building, Room 239, Second Floor, 455 Seventh Street,
Oakland.

II. CONDUCTING A SHOW-UP
A. The investigator shall conduct all show-ups as follows:
1. Notify the Jail Division watch supervisor at least two
hours before the scheduled time of the show-up whenever
it is practical to do so.
2. Furnish the Jail Division watch supervisor with the name
of the subject or subjects under investigation and ascertain
(if previously not known) whether the subject has secured
legal counsel. If the subject has secured legal counsel, notify
the attorney as stated in Part I, A, 4.
3. Go to the Jail Division 15 minutes prior to the scheduled
show-up time and obtain the key to the outer security door
leading to the show-up room. Return the key immediately
upon completion of the show-up.
4. Establish security at the main entrance to the show-up
room to insure that unauthorized persons are not permitted
to enter. There shall always be not less than two police
officers present at all show-ups and adequate security shall
be maintained at all times. If the investigator believes that
there is a possibility that any of the subjects in the showup may attempt flight, the investigator shall inform his
immediate supervisor who in turn shall assign additional
officers to maintain maximum security during the show-up.
5. The investigator conducting the show-up shall show a copy
of this order to any defense attorney immediately upon his
arrival at the show-up room. Attorneys shall be requested
to refrain from asking questions during the show-up proceedings; should they have any questions, the investigator
will answer them after the subjects have left the show-up
room.
6. If an attorney has any objections regarding the proceedings,
he shall be referred to the investigator's superior officer. If
the investigator's superior officers are not on duty at the
time, the attorney shall be referred to the Patrol Division
watch commander.
.7. Upon their arrival at the show-up room, witnesses and complainants shall be separated and given the following direc-
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tions before the show-up begins. The directions shall be
given in the presence of any attorney in attendance if he
so requests:
a. The witnesses and complainants are not to point at a
subject if they identify him or her as the responsible
person.
b. They shall not speak to anyone in the room except when
the investigator asks questions of them.
c. They shall not nod their heads or make other body
motions indicating that a particular subject is identified.
d. All subjects in the show-up line will be referred to by
number, with number 1 being on the left of the shov-up
line, as viewed by the audience.
8. After all witnesses and complainants have been seated and
instructed, unlock the outer security door leading to the
show-up corridor and determine that the subjects are
present.
9. Advise the participants of the show-up that if they are
directed to speak for voice identification, make some physical motion, or wear articles of clothing or glasses and they
refuse to comply, the right to remain silent under the 5th
Amendment (as per Miranda vs. Arizona) does not include
the right to refuse to participate in such a test, that refusal to speak or wear such articles may be considered as
evidence of consciousness of guilt and may be admitted
into evidence should they become a defendant in a subsequent trial.
10. Return to the show-up room. Turn off the main lights and
turn on the stage lights.
11. Instruct the subjects of the show-up to walk onto the stage
in the pre-arranged order and form a rank facing the audience. Point to the first subject (the first on the left) and
state in a loud voice so that all witnesses and complainants
can hear, "You are standing in position #1.2' Continue
orally numbering each position until all subjects have been
numbered.
12. Instruct all of the subjects to face the left wall first, then
the right wall, then the rear wall, then the audience.
13.

Instruct each subject, in numerical sequence, to step from
his place in the show-up, walk the full length of the stage
and then return to his position in the line.

14. If words were used by the suspect in a crime, direct each
subject, in numerical sequence, to step forward and repeat
the same words.
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15. Whenever articles of clothing or glasses were worn during
the commission of the offense, direct each subject in turn
to wear such articles.
16. Upon completion of the show-up, direct all subjects into
the corridor between the Jail and the show-up room, having
them maintain their predetermined positions in line.
17. Ask each viewer if he wants the show-up subjects to perform any other actions, such as speaking other words or
making other physical motions.
a. If there are such requests, return the show-up line to
the stage in the same predetermined order and have
them perform the requested action.
18. Upon completion of the above procedures, direct the assigned Jailer to take photographs of the show-up line.
19. Return all subjects to the custody of the Jailer, who shall
wait in the corridor for the completed Identification LineUp Form.
20. Interview each witness and complainant separately and in
the presence of the subject's attorney in attendance, if he
so requests.
a. Record any information relating to identification on the
Identification Line-Up Form (536-425), indicating the
name of the witness or complainant giving such information.
Do not allow the viewers themselves to make notes of their
observations regarding identification and do not take a
formal statement from them.
21. Sign the Identification Line-Up Form (536-425) that was
furnished by the assigned Jailer. In the "Remarks" section,
enter any special requests by viewers for the show-up subjects to perform, such as additional movements, other physical actions or words. Distribute copies of this form as
follows:
a. 1st copy: file in case jacket.
b. 2nd copy: give to the Jailer assigned to take photographs.
c. 3rd copy: return to the assigned Jailer accompanying
the inmates.
III. JAIL DIVISION RESPONSIBILITIES
A. Upon notification by an investigator that a show-up is to be
conducted, the Jail Division watch supervisor shall:
1. Cause the Security Section watch jailer to assemble the per-

"
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son or persons named as the subject under investigation and
provide additional inmates for the show-up.
a. There shall be a minimum of five other inmates selected
to participate in the show-up. Therefore, if there is one
subject, the show-up shall consist of six persons. If there
are two subjects, the show-up shall consist of seven persons, etc.
b. The other inmates provided for the show-up shall be
closely similar in type, particularly in age, height, weight,
race, complexion, physical peculiarities and dress.
2. Notify the investigator who ordered the show-up whenever
there are not enough inmates of similar appearance available.
The investigator shall then contact the Patrol Division or
other Departmental units to obtain police officers to stand
in the show-up line.
3. Detail a Jailer to accompany the inmates to the show-up
room.
4. Detail another Jailer to be present at the show-up for the
purpose of taking a minimum of two photographs of the
show-up.
5. Insure that the second copy of the Identification Line-up
Form (536-425) accompanied the exposed negatives to the
Identification Section for processing and for filing in the
identification jacket of the subject under investigation.
6. Insure that the copy of the Identification Line-Up Form (536425) is returned by the assigned Jailer at the completion of
the show-up and filed in the Jail Division main office.
B. Upon assignment by the Jail Division watch supervisor to accompany inmates to the show-up, the assigned Jailer shall:
1. Prepare three copies of the Identification Line-Up Form as a
record of the show-up.
2. Arrange the order of appearance of the inmates. Positioning
shall be by random selection. Each inmate, beginning with
the subject or subjects under investigation, shall draw a
3 X 5 card with a number which corresponds to their order
of appearance from the position assignment box.
3.

Remain in the show-up room while the show-up is in progress
to provide additional security.

4. Return all inmates to their respective cells and dormitories
after the show-up is completed.
5. Return one copy of the completed Identification Line-Up
Form to the Jail Division watch supervisor.
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C. Upon assignment by the Jail Division watch supervisor to take
photographs of the show-up, the assigned Jailer shall:
1. Remain in the show-up room during the show-up for security
purposes.
2. Take a minimum of two photographs of the show-up, as they
appeared to the viewers, when directed to do so by the investigator.
3. Attach the second copy of the Identification Line-Up Form
(536-425) to the exposed negatives and forward to the
Identification Section for processing.

