JUDEX ECONOMICUS
JEROME CULP*

U]udges ... have been lazy about subjecting their hunches-which in all honesty we
should admit are often little better than prejudices-to systematic empirical testing.
Judicial opinions.., are full of assertions... that have no demonstrable factual basis.'

I
INTRODUCTION

Richard Posner, former Professor of Law and now Circuit Judge, has been
2
the foremost exponent of the use of economics in judicial decisionmaking.
He has demonstrated that economic principles can play a major role in the
judicial process. 3 This use of economics in judicial decisionmaking is not
likely to decline in the near future. The appointment of Posner, Easterbrook,
Breyer, Bork, Higginbotham, and Wald as federal appellate judges has
produced a group of economically sophisticated judges who, in various ways,
understand and appreciate the use and importance of economics in the law.
In addition, there are areas of the law, antitrust being an obvious example,
where the view that economic thought ought to predominate has influenced
statutory construction by federal judges. 4 The continued use of economics in
these areas is certain, but Posner has argued that economics ought to play a
Copyright © 1988 by Law and Contemporary Problems
* Associate Professor of Law, Duke University, Durham, North Carolina; MacArthur
Distinguished Scholar at the Joint Center for Political Studies, Washington, D.C.
The opinions expressed are my own. I would like to thank my colleagues for their helpful
comments. In particular, Katharine Bartlett, Donald Horowitz, Richard Schmalbeck, Christopher
Schroeder, and W. Kip Viscusi have provided helpful comments and support. In addition, I would
like to thank several able student assistants: David Berger, Douglas Christensen, Reggie Clyne, Tom
Leininger, Howard Skaist, Tracy Smedley, and Rodney Stenlake and the members of several classes
of Law and Economics whose comments on early versions of this paper made it better. Finally, I
would like to thank Judge Nathaniel R. Jones for teaching me that justice should guide the
deliberations of an appellate judge.
1. Posner, The Summary Trial and Other Methods of Alternative Dispute Resolution: Some Cautionary
Observations, 53 U. CHI. L. REV. 366, 367 (1986).
2. R. POSNER, THE FEDERAL COURTS 261-340 (1985). See generally R. POSNER, ECONOMIC
ANALYSIS OF LAw (3d ed. 1986).
3. See R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 491-95.
4. Posner has played a leading role along with Judges Bork and Easterbrook in convincing legal
scholars and the courts that the economic perspective of antitrust law ought to prevail. See Posner,
Antitrust Policy and the Supreme Court: An Analysis of the Restricted Distribution, Horizontal Merger and
Potential Competion Decisions, 75 CoLuM. L. REV. 282 (1975). R. BORK, THE ANTITRUST PARADOX: A
POLICY AT WAR WITH ITSELF (1978). But see Kaplow, Antitrust, Law & Economics, and the Courts, LAw &
CoNTEMP. PROBS., Autumn 1987, at 182-83 (The Chicago School has not completely triumphed over
the other interests that dominate antitrust law.).
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central role in what are currently noneconomic areas of the law as well. This
5
paper will primarily address this recommendation by Posner.
Posner has produced a theory ofjudicial decisionmaking. However, he has
failed to articulate clearly the assumptions which underlie that model. At the
heart of the failure of his assumptions about judicial decisions is his failure to
adequately deal with the weaknesses associated with the reaction of the
rational participants in the legal system. Posner implicitly assumes a model of
rational behavior, which I term a form of rational expectations, which
undercut his model. Judges, even economically sophisticated judges, cannot
perform all of the tasks Posner asks of them. This is not because the
assumptions that Posner makes are wrong, though some of them may be, but
because the instruments at the disposal ofjudges are insufficient to turn those
assumptions into legal answers. Posner asks judges to "do" economics, but
the real question is how to "do" Posnerian economics without doing violence
to the competing economic and equitable interests that judges want to
accomplish.
Posner's view of law has been criticized by persons from all across the
7
6
spectrum of legal views, including critical legal studies exponents, liberals,
5. It is important to note, however, that some of the arguments made in this paper are just as
applicable to antitrust and corporate law as to the topics of discrimination, torts, and contracts which
are discussed in this paper. For example, in Olympia Equip. Leasing Co. v. Western Union Tel. Co.,
797 F.2d 370 (7th Cir. 1986), Posner, writing for a unanimous panel, concluded that no rational jury
could have supported an antitrust verdict against Western Union. Posner's opinions are full of
discussions of the law and facts which justify the analysis he has pressed. See infra text accompanying
notes 125-57. In order to come to his conclusion Posner has had to make assumptions about how
markets work and what competitors will do that some would question. However, in this arena
economic thought has been more heavily involved in producing empirical support for these views. In
addition, antitrust speaks of markets and market behavior and that is something that economic
thinking has some direct information about. Of course, this assumes that Congress in passing the
Sherman Antitrust Act and the Clayton Act intended to enact neoclassical economics. There is at
least some evidence to suggest that they did not so intend. See Kaplow, supra note 4, at 201-04, 20712.
Posner argues in Olympia that there cannot be any monopolistic intent on the part of Western
Union in ceasing to provide telex lessees a list of available telex vendors because Western Union
intended to get out of the market for terminals. However, Posner admits that Western Union
stopped passing out the list because their existing stock of terminals was being sold too slowly.
Posner argues that monopoly normally involves output restriction and concludes that since there was
no output restriction here there could have been no monopolistic impact. Olympia, 797 F.2d at 37280. This is likely to be wrong for two reasons. First, if the effect of Western Union's actions is to
restrict the market for terminals, in essence shifting demand from Olympia to Western Union, then
there will be some ultimate restriction in demand for telex services because some will not purchase
the services because they are aware of alternative choices. Second, eliminating the monopolistic
choices in one market may limit the choices that exist for the monopolist in another. The bottom line
is that without evidence that is not clear from the record Posner will find it difficult to come to a
conclusion about what is right. The only way he can come to such clear conclusions is by having a set
of assumptions that he can make about the world which give him clear answers about what is
appropriate.
6. See, e.g., Kennedy, Cost-Benefit Analysis of Entitlement Problems: A Critique, 33 STAN. L. REV. 387
(1981).
7. Ackerman has described himself as a member of the Yale School of law and economics. See
Ackerman, Law, Economics, and the Problem of Legal Culture, 1986 DUKE LJ. 929, 930. The Yale School
of law and economics, however, owes its character to the contributions of Calabresi and Ackerman,
both of whom view themselves as liberals of the the New Deal variety. Since Ackerman has moved to
Columbia University and is associated with a program in law and economics there, and since some of
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and libertarians. 8 Bruce Ackerman contends that Posner's exhortation to
judges to use economic principles is an attempt to have judges re-orient their
judicial thinking from traditional ways of viewing the judicial process to
economic ones, and that Posner's view offers judges as expansive, if not the
most expansive, version of the possible uses of economics in the law. 9
Indeed, as Professor Ackerman's comment suggests, even among proponents
of an economic orientation, Posner' ° is seen as arguing for the extension of
economics beyond reasonable or applicable boundaries. Duncan Kennedy
has described Posner's work as judicial primitivism,iI and Bruce Ackerman
has suggested that the Chicago School's approach (and Posner is the most
visible member of that school) is a parody of legal thought.i 2 Mario Rizzo
3
criticizes Posner for using efficiency as the goal of the judicial system.'
Arthur Leff accuses Posner of tunnel vision. 4 All these criticisms of Posner
are based upon two principles. First, non-Chicagoans question whether
Posner's view of judicial decisionmaking is rich enough.' 5 Since Posner does
not capture all of the nuances in the judicial process, his model produces
neither effective descriptions of that process nor sound prescriptions for
judges in their decisionmaking. Second, Posner's stated goal of wealth
maximization is considered an inappropriate basis for an effective post-realist
judicial philosophy.16
When criticizing the substance of Posner's arguments, most commentators
have limited their inquiry to the second concern. In fact, a small cottage
industry has developed disputing whether wealth is a value and an
the younger members of Yale's faculty who study law and economics stray dangerously close to the
ideas of the Chicago School, George Priest being an obvious example, it may be a misnomer to
characterize the Yale School as such.
8. See, e.g., Rizzo, The Mirage of Efficiency, 8 HOFSTRA L. REV. 641 (1980); Buchanan, Good
Economics-Bad Law, 60 VA. L. REV. 483 (1974).
9. Ackerman, supra note 7.
10. Individuals all take on many roles in their academic and legal careers. Posner has taken on
several simultaneously. In order to separate them clearly in the reader's mind, this article will refer
to Posner the scholar as simply Posner and to Posner the judge as Judge Posner. It is possible to
view the two roles as incompatible, and some scholar-jurists have separated the two roles, but Posner
sees little contradiction between his role as judge and his scholarly position as an advocate ofjudex
economicus.
11. Kennedy, Freedom and Constraint in Adjudication: A Critical Phenomenology, 36 J. LEGAL EDUC.
518 (1986).
12.

B. ACKERMAN, RECONSTRUCTING AMERICAN LAW 93-94 (1984).

Posner seems to recognize

this as a possible interpretaton. R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 239 ("The
theory that the common law is best understood as a system for promoting economic efficiency will
strike many readers as an incomplete-if not severely impoverished-theory.
13. Rizzo, supra note 8.
14. Leff, Economic Analysis of the Law: Some Realism About Nominalism, 60 VA. L. REV. 451 (1974).
15. See sources cited supra notes 8, 11, and 12. This is also essentially the criticism of Posner by
Dworkin. See R. DWORKIN, LAW'S EMPIRE 276-312 (1986). Similarly, this criticism of the realism of
Posner's perspective is at the heart of the criticism by Robin West of Posner's view of consent. West,
Authority, Autonomy, and Choice: The Role of Consent in the Moral and Political Visions of Franz Kafka and
Richard Posner, 99 HARV. L. REV. 384 (1985).
16. See Ackerman, supra note 7; Culp, Causation, Economists and the Dinosaur: A Response to Professor
Dray, LAw & CONTEMP. PROBS., Summer 1986, at 23.
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appropriate goal.' 7 However, even if wealth is a value which ought to be one
of the objectives of a legal system, this question is not the only concern of
judges attempting to discern appropriate legal results. Judges are attracted to
Posner's view to the extent that it provides simple and discoverable answers to
legal questions by providing a reasonable set of assumptions for the
decisionmaking process. These assumptions are at the heart of the
Indeed, the
application of economics to judicial decisionmaking.'t
assumptions made by judges are at the heart of any theory of effective judicial
decisionmaking. In order to evaluate Posner's perspective, his assumptions
about judicial decisionmaking must be compared and contrasted with other
possible decisionmaking assumptions.
What are the assumptions used in Posner's model of the federal court
system? The implicit model used by Posner and most other law and
principles. 19
upon microeconomic
economics
theorists is based
Microeconomic models start with the assumption that participants in the
market, individual consumers, workers, and employers, behave in a particular
way and that it is possible to describe in sufficient detail all of the factors
which will influence the market behavior of these individual participants.
These microeconomic principles are supported by an extensive array of
empirical information about individual behavior. Much of neoclassical
economics has involved attempts to show that markets and market
participants produce actions that are consistent with the theoretical models
produced by economists. 20 No model alone, whatever its foundation, can
hope to portray all of the nuances of the real world, but economists attempt to
model the significant microeconomic decisions of the market actors. The
assumptions that economists use to construct these models can be classified
into three types: those assumptions that treat negligible or unimportant
17. Dworkin, Is Wealth a Value?, 9 J. LEGAL STUD. 191 (1980); Coleman, Efficiency, Utility and
Wealth Maximization, 8 HOFSTRA L. REV. 509 (1980); Kronman, Wealth Maximization as a Normative
Principle, 9 J. LEGAL STUD. 227 (1980); Schmalbeck, The Justice of Economics: An Analysis of Wealth
Maximization as a Normative Goal, 83 COLUM. L. REV. 488 (1983); Posner, Wealth Maximization Revisited,
2 NOTRE DAMEJ. L. ETHICS & PUB. POLY 85 (1985).
18. Posner recognizes the importance of these assumptions in the judicial process:
[lit is true that the assumptions of economic theory are one-dimensional and pallid when viewed
as descriptions of human behavior-especially the behavior of such unconventional economic
"actors" as the judge, the litigant, the parent, the rapist.... .. However, abstractionreductionism, if you like-is of the essence of scientific inquiry. A scientific theory must select
from the welter of experience that it is trying to explain, and it is therefore necessarily unrealistic
when compared directly to actual conditions.... [Ain economic theory of law will not capture
the full complexity, richness, and confusion of the phenomena---criminal or judicial or marital or
whatever-that it seeks to illuminate.
R. POSNER, ECONOMIC ANALYSIS OF LAw, supra note 2, at 15-16 (emphasis in original) (footnote
omitted). Posner views his job in modeling judicial behavior as closer to that of microeconomic
theorists than the evidence supports. See infra discussion at notes 110-14.

19.

R.

POSNER,

ECONOMIC ANALYSIS

OF LAw,

supra note 2, at 491-578; Landes & Posner,

Adjudication as a Private Good, 8 J. LEGAL STUD. 235 (1979); Shavell, Suit, Settlement, and Trial: A
TheoreticalAnalysis Under Alternative Methods of the Allocation of Legal Costs, 11 J. LEGAL STUD. 55 (1982);
Bebchuk, Litigation and Settlement Under Imperfect Information, 15 RAND J. ECON. 404 (1984); Priest &
Klein, The Selection of Disputesfor Litigation, 13J. LEGAL STUD. 1 (1984); Priest, Regulatingthe Content and
Volume of Litigation: An Economic Analysis, 1 SUP. CT. ECON. REV. 163 (1982).
20. See, e.g., W. BREIT & H. HOCHMAN, READINGS IN MICROECONOMICS (2d ed. 1971).
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issues; assumptions that limit the predictability of a model to a limited domain
of questions; and assumptions which purport to describe heuristically the
2
phenomena under consideration. '
Unfortunately, the microeconomic model is too inappropriate to be a
useful starting place for judicial decisionmaking. Courts are not immediate
market participants who receive direct information from the market on how
individual participants behave. The role of courts in establishing legal rules is
to provide precedents for similar situations in the future which will achieve
the objectives of the courts. Unlike the market, not all those affected by legal
rules participate in the court proceedings in which the rules are determined
and the legal rules which judges determine are not the primary market
determinant of economic activity. Macroeconomic decisionmakers provide a
better analogy for heuristic assumptions about courts than do microeconomic
decisionmakers.
Macroeconomic models are chiefly concerned with how aggregate groups
of individuals and enterprises will react to the provisions of aggregate rules
that impact the general environment. Instead of attempting to start with
individual behavior, macromodels start with group behavior. 22 Further, a
macroeconomic model that, for example, fails to include union influence or is
partly a caricature of real individual behavior will still be useful to
macroeconomic decisionmakers even if the macroeconomic results that are
produced are a product of the aforementioned limited kind of assumptions;
that is, if omitted variables are of negligible importance, the model is limited
to answering only some economic questions, or the model is meant to
describe the world only heuristically. 23 Just as it is not possible to model
exactly how a decision of the Federal Reserve Board will influence market
interest rates or the level of unemployment, it is difficult for judges to know in
advance exactly how their decisions will impact aggregate social welfare. In
support of the microeconomic view, Posner argues that failure to include all
of the nuances of the interaction between judicial participants is irrelevant if
his judicial models provide an accurate depiction of how the world generally
changes as a result ofjudicial decisions. 24 This argument seems to imply that
Posner is either a pure instrumentalist or that he believes in the last kind of
assumption, that economic models of the legal world respond as if their
assumptions accurately describe the world. 2 5 However, if the macroeconomic
21.

Musgrave, Unreal Assumptions in Economic Theory, 34 KYKLOS 234 (1981).
Lucas, Rules, Discretion, and the Role of Economic Advisor, in RATIONAL EXPECTATIONS AND
ECONOMIC POLICY 199 (S. Fischer ed. 1980).

22.
23.

This has been the subject of much debate in economics. See, e.g., Friedman, The Methodology

of Positive Economics, in EssAYs IN POSITIVE ECONOMICS 3-43 (1973) (This persuasive essay has been
the subject of much criticism.). See Samuelson, Discussion, AM. ECON. REV. PAPERS & PROC., March

1963, at 231 (Friedman has engaged in the F-Twist by arguing that the unreality of economic models
makes them better.). See generally L. BOLAND, APPRAISAL AND CRITICISM IN ECONOMICS (1984).
24.

R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 15-17.

25.

See id. ("Judged by the test of explanatory power, economic theory must be judged a

significant, although only partial, success, implying that the assumption of rational maximizing,
properly understood, is not so unrealistic as the non-economist might first think.") Id. at 16. This
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model is a more appropriate standard for considering judicial
decisionmaking, then the criticism of Posner has to be shifted from
microeconomic models and concerns about the goals that Posner articulates
to questions about the kinds of assumptions Posner is making with regard to

the macroprocess of judicial decisionmaking.
The strength of Posner's judicial perspective, indeed of all law and
economics models of judicial decisionmaking, 2 6 is the simplicity of its
assumptions. 27 It is this simplicity which is most seductive to those jurists who
are attempting to formulate a post-realist judicial tradition by adopting a law
and economics approach. 28 Posner's failure to understand his judicial role as
regulator of a macroprocess is at the heart of the strength and weakness of his
views and judicial opinions. He is likely to make assumptions about the
judicial world which are not supported by known facts and to view his role as
judge as simply one of a participant in a microeconomic system and not as
regulator of macroeconomic judicial powers. Paradoxically, it is this
argument seems to be a heuristic one that the legal environment acts as if it were in fact in a rational
world.
26. See, e.g., G. CALABRESI, A COMMON LAW FOR AN AGE OF STATUTES (1982); G. CALABRESI,
IDEALS, BELIEFS, AT-rITUDES AND THE LAW (1985); B. ACKERMAN, supra note 12; Easterbrook, Foreword.
The Court and the Economic System, 98 HARV. L. REV. 4 (1984).
27. The power of simple assumptions can be seen in others who do not adhere to the economic
perspective of the law. For example, G. Edward White, commenting on Justice Traynor and his
concurrence in Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453, 461, 150 P.2d 436, 440 (1944), said:
The triumph of Escola was the apparently irresistible simplicity of its logic. Traynor was able to
convey a sense that the result was inevitable once one thought through the purposes of
allocating risk-bearing among the participants in a chain of distributing merchandise from
manufacturer to consumer. The party best suited to bear the risks of defective products on the
market was the manufacturer, since he alone could make an empirical determination, through
testing, of how risky the product was likely to be at each point in the distribution chain, and then
weigh the related cost of his insurance against the financial benefits to be derived from making
the product available to the general public. Strict liability made that calculus an open one, since
With one stroke the doctrines used by sales and negligence law
fault was no longer an issue ....
to extend a manufacturer's liability to remote consumers were recast: one suddenly saw the
purpose all along had been risk allocation.
G. WHITE, THE AMERICAN JUDICIAL TRADITION 298-99 (1976). Traynor would reject the simple
assumptions of the Posnerian Judge (see infra text accompanying notes 40-45), but he understood that
simplicity will sell a theory to a judge. This suggests that as constitutional theory becomes more
complicated, we should expect the search for simpler and simpler theories to replace the increasingly
complicated theories that have been produced to date.
28. Economics enters the judicial forum in many ways, including through the education of the
next generation of law students. Economic training has increased in law school teaching and on law
school faculties. See Caplan, Does Good Economics Make Good Law? CAL. LAW., May 1985, at 28, 32 ("As
examples of the explanatory power of economics, the writings of Coase, Calabresi, and Posner have
provided the theoretical basis for the current revolution in American legal education. At the
University of Virginia School of Law, for example, fully one third of the faculty now uses economics
in legal courses."); Gellhorn & Robinson, The Role of Economic Analysis in Legal Education, 33 J. LEGAL
EDUC., 247, 265-66 n.76 (1983) ("Schools that currently have at least one Ph.D. economist on their
regular (non-adjunctive) faculty include Berkeley, Chicago, Columbia, Cornell, Harvard, Michigan,
Minnesota, NYU, Pennsylvania, Southern California, Stanford, Texas, Tulane, Virginia, Wisconsin,
and Yale. (In some cases the appointments are joint between law school and economics departments
though in the majority of the above schools there is at least one economist appointed only to the lawschool faculty.)"). Justice Douglas purportedly had a preference for policy-trained (including
economically sophisticated) clerks at the end of his tenure on the Court. However, with a Judge
Posner or a Judge Easterbrook, the education is likely to be from the bench to the law clerk, at least
with respect to economics.
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assumption, that the judicial process should be viewed from a microeconomic
perspective, that provides Posner with verifiable answers and confidence in
asserting the superiority of wealth maximization rather than equity in his
judicial decisionmaking.
Section II of this paper will describe the assumptions that underlie the
Posnerian judicial model. Posner has not formalized these assumptions, but
this section will distill them from his extensive scholarship. Section III will
describe how Judge Posner has applied the assumptions he makes to the
judicial process and the impact these assumptions have had on his judicial
colleagues. Section IV will postulate a hypothetical anti-Posnerian judge and
describe the assumptions such a judge would make using the Posnerian
framework. Section V will show that these competing models of judicial
decisionmaking can be compared and analyzed. This section also suggests
that one theoretical reason law and economics models seem to anticipate
much of [he legal results in the world is because of Posner's formally unstated
assumption about the rational behavior of legal participants. Section VI will
examine how the two models can be reconciled without doing violence to the
interests that each attempts to maximize. Ultimately the article will show that
the problem is not in Posner but in all who seek a post-realist instrumental
29
vision of judicial decisionmaking.
One additional powerful caveat ought to be noted at the beginning about
the objectives of this article. In order to illuminate Judge Posner's views,
some variants of wealth maximizing instrumentalism are contrasted with an
alternative perspective along with the single axis chosen by him as the basis of
his judicial philosophy. Many will reject the alternative judicial perspective
hypothesized in this paper because it suffers from the same disability as does
Posner, that is, it focuses on part of a complex judicial landscape. It is both
understood and argued that there are other values that ought to be
incorporated within judicial decisionmaking processes. However, a complete
discussion of the rest of that judicial world is, regretfully, outside the scope of
this paper.
II
THE POSNERIAN JUDGE

Judge Posner has argued that common law judges choose rules that are
economically efficient or, as he puts it, wealth maximizing.3 0 Posner has
utilized the techniques of modern neoclassical economics to argue that
common law adjudication will produce wealth maximization, which Posner
29. See generally Schlegel, American Legal Realism and Empirical Social Science: From the Yale Experience,
28 BUFFALO L. REV. 459 (1979). For a discussion of how realism and law and economics intersect,
see Kitch, The Fireof Truth: A Remembrance of Law and Economics at Chicago, 1932-1970, 26J. L. & EcON.
163, 164-67 (1983).
30. Posner initially termed efficiency as the object of the law. See, e.g., R. POSNER, EcONOMIC
ANALYSIS OF LAW (1st ed. 1972); Posner, A Theory of Negligence, 1 J. LEGAL STUD. 29, 32-34 (1972).
After some reevaluation, Posner now terms his view of the appropriate objective as wealth
maximization. See R. POSNER, ECONOMIC ANALYSIS OF LAw, supra note 2, at 238-40, 491-95, 506-07.
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feels is the appropriate goal of a common law system. 3 ' As an economist,
Posner has emphasized the ability of individuals to respond to and achieve
market-mimicking results in nonmarket settings.3 2 Under Posner's view,
common law judges are able to achieve a wealth maximizing result by
permitting the participants in common law adjudication to bring suits and
create precedents which enhance efficiency. 3 3 Posner is convinced that the
market is a better alternative for achieving efficiency than the courts, and that
courts respond to the pressures of efficiency more effectively than do
legislatures. 3 4 Posner also argues that common law judges are interested in
the acquisition of power through the creation of precedent.3 5 The Posnerian
judge creates a capital stock of opinions by choosing to apply a rule which is
unlikely to be overturned on appeal, a rule which achieves efficiency or wealth
maximization and which reflects the appropriate costs and benefits to the
36
litigants of using judicial resources.
No judge, including Posner, believes that all or even most decisions can be
determined in purely economic terms. Posner is aware that many common
law decisions are wrong. 37 Presumably, judges will err because it is difficult
for them to determine whether the rule that they choose will be wealth
maximizing. 38 In addition, the rule that best maximizes wealth may change as
31. R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 238.
32. Id. at 201-03. To see how much his analysis has progressed as Posner educated himself to be
an economist, compare R. POSNER, ECONOMIC ANALYSIS OF LAw (ist ed.), supra note 30, with R.
POSNER, ECONOMIC ANALYSIS OF LAW (3d ed.), supra note 2. In addition, Posner is now well enough
ensconced in the economic community to give the Richard Ely lecture at the annual meeting of the
American Economic Association. See Posner, The Law and Economics Movement, AM. ECON. REV. PAPERS
& PROC., May 1987, at 1.
33. R. POSNER, ECONOMIC ANALYSIS OF LAw, supra note 2, at 491-521.
34. Id. at 493-94.
35. Id. Posner has only partially explored the potential inefficiency that even this modest
personal goal ofjudges may pose for the efficiency of the common law. Some judges might expand
jurisdiction in order to have more cases upon which to utilize judicial power. Posner argues that the
limit on this is the ability of courts to litigate only a certain number of cases. See, e.g., R. POSNER, THE
FEDERAL COURTS, supra note 2, at 208-10. However, this does not deal with the potential ofjudges to
increase the scope of their power without increasing their caseload, and the implications such an
acquisition of power would have on the wealth maximizing consequences of judicial decisions.
36. Id.
37. Posner has written:
[N]ot every common law doctrine has an economic rationale. The most important
counterexamples that we have discussed to the efficiency theory of the common law are
(1) the law's refusal to enforce penalty clauses,
(2) the method of computing damages in death cases (and the common law's refusal to
award any damages for loss of life-such awards are a mid-nineteenth-century statutory
innovation), and
(3) the modern movements to substitute comparative for contributory negligence, and
contribution for no contribution among joint tortfeasors.
Evidently, then, economic efficiency does not provide a complete positive theory of the common
law.
R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 233.
38. Id. at 517-21. Posner argues that courts can err and the common law system must and does
take these errors into account. Posner also argues that other kinds ofjudicial and court failings will
cause potential error, but these also can be taken into account by the system. See, e.g., id. at 161.
In general, however, courts do not try to determine the optimal level of the activity that gives
rise to an accident; they do not ask, when a driver is in an accident, whether the benefit of the
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the world changes. 3 9 A rule of negligence in malpractice which was
appropriate for the world when doctors knew very little may be inappropriate
for the modern world of medicine. Despite this, Posner is convinced that the
40
rule common law courts finally choose is likely to be efficient.
A Posnerian judge would follow five precepts:
First: The role of a common law judge is to choose the rule that will lead
to wealth maximization for society. That is, if there are two rules, rule A and
rule B, the Posnerian judge will choose the rule which creates the greater
41
resources for society [the Posner Postulate].
Second: The Posnerian judge will assume, unless there is significant
evidence to the contrary, that the current relations between the parties
accurately reflect the market decisions that the parties would choose [the
42
Coase Postulate].
particular trip ... was equal to or greater than the costs ....
Such ajudgment is too difficult for
a court to make in an ordinary tort case.... Judicial inability to determine optimal activity levels except
in simple cases is potentially a serious shortcoming...
Id. at 161-67 (emphasis added).

Posner notes, however, that wealth maximization can be maintained by the careful adoption of
strict liability with negligence systems so that the inability of the courts to choose the appropriate
activity level is taken care of by giving the parties the appropriate incentives. Id. at 161-64.
39. See, e.g., M. POLINSKY, AN INTRODUCTION To LAW AND ECONOMICS 37-49 (1983) (Polinsky
argues that the optimal tort rule will depend on which party is in a better position to understand and
adopt the appropriate level of care.). Posner understands this point. See, e.g., R. POSNER, ECONOMIC
ANALYSIS OF LAW, supra note 2, at 160-67.
40. R. POSNER, ECONOMIC ANALYSIS OF LAw, supra note 2, at 240-41, 526-27; but see Rubin, Why is
the Common Law Efficient?, 6J. LEGAL STUD. 51 (1977); but see Ackerman, supra note 7.

41. "I believe that in many cases a court can make a reasonably accurate guess as to the
allocation of resources that would maximize wealth." R. POSNER, THE ECONOMICS OF JUSTICE 62
(1981). "[E]fficiency as I define the term is an adequate concept of justice that can plausibly be
imputed to judges, at least in common law adjudication." Id. at 6. "Wealth maximization provides a
foundation not only for a theory of rights and of remedies but for the concept of law itself." Id. at 74.
"[T]he criterion for judging whether acts and institutions are just or good is whether they maximize
the wealth of society." Id. at 115. "I and others have examined the hypothesis that the common law
is best explained as if the judges were trying to maximize economic welfare." Id. at 4. "[Tlhe
ultimate question for decision in many lawsuits is what allocation of resources would maximize
efficiency."

R.

POSNER,

ECONOMIC

ANALYSIS OF LAW,

supra note 2, at 491.

Even a thoroughgoing utilitarian, however, might approve a division of labor in government
whereby the courts in elaborating common law principles confined their attention to efficiency,
while the taxing and spending branches of government, with their greater capacity for
redistributing wealth cheaply and effectively, concentrated on redistribution. Unless a society is
permeated by envy, increasing the size of the pie deserves as much attention as trying to make
the slices more equal; at least it deserves some attention. Anyway such a division of labor may
explain the emphasis of the common law on efficiency.
Id. at 241.
42. "Where resources are shifted pursuant to a voluntary transaction, we can be reasonably sure
that the shift involves an increase in efficiency. The transaction would not have occurred if both
parties had not expected it to make them better off." R. POSNER, ECONOMIC ANALYSIS OF LAW, supra
note 2, at 13 (footnote omitted).
[Ihf we insist that a transaction be truly voluntary before it can be said to be efficient-truly
voluntary in the sense that all potential losers have been fully compensated-we shall have very
few occasions to make judgments of efficiency, for very few transactions are voluntary in that
sense.... An alternative approach .

.

been feasible, it would have occurred.

. is to try to guess whether, if a voluntary transaction had
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Third: The participants in the legal process act rationally and the system
adjusts to the dynamic changes produced by rotational decisions by those
rational participants. Thus, the choices that individuals make about how suits
are brought and whether appeals are made are products of rational behavior
by rational participants in the legal process that produce rational adjustment
43
[the Rational Expectations Postulate].
Id. at 14.
43.
Although the traditional subject of economics is indeed the behavior of individuals and
organizations in markets, a moment's reflection on the economist's basic analytical tool for
studying markets will suggest the possibility of using economics more broadly. That tool is the
assumption that people are rational maximizers of their satisfactions.
R. POSNER, THE ECONOMICS OF JUSTICE, supra note 41, at 1.
"The concept of man as a rational maximizer of his self-interest implies that people respond to
incentives-that if a person's surroundings change in such a way that he could increase his
satisfactions by altering his behavior, he will do so." R. POSNER, ECONOMIC ANALYSIS OF LAW,Supra
note 2, at 4. "[Elconomic theory has been shown to have surprising explanatory power with respect
to behavior of ... common law judges [ ] and other participants in the legal system." Id. at 16-17.
"[L]ike the market, the legal process relies for its administration primarily on private individuals
motivated by economic self-interest rather than on altruists or officials." Id. at 491-92.
It will be convenient .. .to think ofjudicial services, such as a trial or an appeal as a "product"
that the parties ..."buy" when they decide to bring a suit or continue with a suit that they have
already brought, and that the court therefore "sells" to them. The amount of judicial services
supplied can therefore be thought of as the intersection of the demand for and the supply of
those services, and we can explore the forces that will cause that intersection to shift over time,
as has been happening in recent years in both the federal and state courts.
R. POSNER, THE FEDERAL COURTS, supra note 2, at 7-8 (footnote omitted).
The aggregate demand for judicial services ... depends on how broadly legal rights are defined
and how extensive is the activity to which the rights pertain. For example, if people who injure
others in accidents are strictly liable (that is, regardless of whether they were careless or not) to
their victims for damages, the demand for judicial services will rise with the number of accidents,
and at any level of accidents will be greater than if only negligent injurers are liable.
Id. at 8. "[T]he demand for judicial services by a potential plaintiff, that is, an individual having a
possible legal claim, is positively related to the probability that he will win if the case goes to
judgment, and to the amount of money or other gain that he can anticipate from victory." Id. at 8.
"Another type of cost is also relevant to assessing demand: the cost of substitute products or
services to which a buyer might turn. The cheaper, or otherwise more attractive, those substitutes
for the courts are, the smaller will be the demand for judicial services." Id. at 9.
[The] most serious economic error of the [opponents of the common law tort system] involves
[their] refusal to take seriously economic studies that find that individuals-specifically,
automobile drivers-do respond to legal rules. These studies show that liability insurance
premiums affect the decision to drive, that the number of automobile deaths has risen as a result
of the no-fault movement (perhaps by as much as 15% in some states), and that safety-belt
requirements increase the number of pedestrian deaths because people who feel safer drive
faster. The first two studies are most pertinent, because they show that the consequences of
liability (or nonliability), though pecuniary, affect safety behavior. The third suggests,
consistently, that people make rational trade offs in the face of danger.
Posner, Can Lawyers Solve the Problems of the Tort System, 73 CAL. L. REV. 747, 749-50 (1985) (footnotes
omitted).
In general, however, courts do not try to determine the optimal level of the activity that gives
rise to an accident; they do not ask, when a driver is in an accident, whether the benefit of the
particular trip ... was equal to or greater than the costs .... Such a judgment is too difficult for
a court to make in an ordinary tort case.... Judicial inability to determine optimal activity levels except
in simple cases is potentially a serious shortcoming....
R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 161-67 (emphasis added).
Posner notes, however, that wealth maximization can be maintained by the careful adoption of
strict liability with negligence systems so that the inability of the courts to choose the appropriate
activity level is taken care of by giving the parties the appropriate incentives. Id. at 161-64.
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Fourth: In interpreting statutes the job of a Posnerian judge is to enforce
the bargain reached by the parties in the legislative process. With respect to
the interpretation of a statute, the Posner Postulate is inapplicable [the
44
Interest Group Postulate].
Fifth: The court's role is to mimic the market in those situations where the
45
market cannot function [the Market Postulate].
Posner talks about these issues in a number of places. For example:
[S]tatutes often are the product of compromise between opposing groups and.., a compromise
is unlikely to embody a single consistent purpose. Of course, as I pointed out earlier, it is hard
for judges, limited as they are to the formal materials of the legislative process, to identify the
existence of compromise. But where the lines of compromise are discernible, the judge's duty is
to follow them, to implement not the purposes of one group of legislators but the compromise
itself.
R. POSNER, THE FEDERAL COURTS, supra note 2, at 289.
Since it is inevitable that interest groups will influence the legislative process, it cannot be right
to invalidate legislation just because it was procured by an interest group. Yet that would be the
effect of requiring in the name of the Constitution (due process or equal protection) that
legislation be rationally related to a "proper"-a public-interested-purpose ("rationality
review"), if the requirement were taken seriously and applied neutrally. Legislation passed on
behalf of any interest group typically will flunk any test of rationality other than self-interest. It
is different if such legislation infringes on someone's express constitutional rights, but that is not
the issue where legislation is invalidated merely because it is irrational; there is no express
constitutional right not to be disadvantaged by the characteristic operation of the political
process.
Id. at 274.
Post-enactment statements, whether by sponsoring legislators or by other members of Congress,
as to what the legislation meant should also be given little or no weight in general. The deal is
struck when the statute is enacted. Judges who pay attention to subsequent expressions of
legislative intent not embodied in any statute may break rather than enforce the legislative
contract.
Id. at 270 (footnote omitted).
As an alternative to viewing statutory interpretation as the application of the canons of
construction, I suggest a two-part approach. First, the judge should try to put himself in the
shoes of the enacting legislators and figure out how they would have wanted the statute applied
to the case before him. This is the method of imaginative reconstruction. If it fails, as
occasionally it will, either because the necessary information is lacking or because the legislators
had failed to agree on essential premises, then the judge must decide what attribution of
meaning to the statute will yield the most reasonable result in the case at hand-always bearing
in mind that what seems reasonable to the judge may not have seemed reasonable to the
legislators, and that it is their conception of reasonableness, to the extent known, rather than the
judge's, that should guide decision.
Id. at 286-87 (footnote omitted). See generally Posner, Statutory Interpretation-inthe Classroom and in the
Courtroom, 50 U. CHI. L. REV. 800 (1983). But see Rubin, Common Law and Statute Law, 11 J. LEGAL
STUD. 205 (1982) (Rubin disagrees with Posner's claim that the common law is necessarily more
efficient than statutory law, and he claims that the distinction between statute and common law is
often overdrawn.). See also Sunstein, Interest Groups in American Public Law, 38 STAN. L. REV. 29, 31-35
(1985) (The American Constitution was not based on this Beckerian theory of group interest fighting
over statutes to create various versions of factional interest, but instead is based upon a notion of
trying to create a system which would look beyond faction to general notions of public welfare.).
In settings where the cost of allocating resources by voluntary transactions is prohibitively
45.
hig h-where, in other words, market transactions are infeasible-the common law prices
behavior in such a way as to mimic the market. . . . [T]he common law establishes property
rights, regulates their exchange, and protects them against unreasonable interference-all to the
end of facilitating the operation of the free market, and where the free market is unworkable of
simulating its results.
R. POSNER, ECONOMIC ANALYSIS OF LAw, supra note 2, at 230.
44.
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III
POSNER AS POSNERIAN JUDGE

Posner has applied each of the five precepts of a Posnerian judge in his
judicial decisionmaking. 4 6 The Posner Postulate, which says that judges will
Hypothetical-market analysis plays an important role in the economic analysis of the common
law. Much of that law seems designed, consciously or not, to allocate resources as actual markets
would, in circumstances where the costs of market transactions are so high that the market is not
a feasible method of allocation.
R. POSNER, THE ECONOMICS OF JUSTICE, supra note 41, at 62.
The hypothesis is not that the judges can or do duplicate the results of competitive markets, but
that within the limits set by the costs of administering the legal system (costs that must be taken
into account in any effort to promote efficiency through legal rules) common law adjudication
brings the economic system closer to the results that would be produced by effective
competition, a free market operating without significant externality, monopoly, or information
problems.
Id. at 4-5.
46. One can observe Judge Posner's success in altering the terms of the judicial debate by
noting the acceptance of the Hand Formula in several cases by Posner's colleagues. See American
Hosp. Supply Corp. v. Hospital Prod. Ltd., 780 F.2d 589, 608-09 (7th Cir. 1986) (Swygert, J.,
dissenting) ("A quantitative approach may be an appropriate and useful heuristic device in
determining negligence ..
") See also the defense of Posner's use of his economic analysis in
denying a motion for rehearing en banc, Olympia Equip. Leasing Co. v. Western Union Co., 802
F.2d 217 (7th Cir. 1986) (per curiam) ("The Petition [for rehearing, en banc characterizes as willful
the panel's refusal to accept Olympia's argument that the outcome of this case is [not] . . . trumped
by a 10-year-old book written by [Posner] ..
" Id. at 218. "But to state as does the petition for
rehearing in this case that a judge of this court has seized an opportunity to preempt a ruling of the
U.S. Supreme Court and emasculate its principles while purporting to give the case careful and
respectful consideration is simply, in our view, beyond the bounds of acceptable aggressive appellate
advocacy." Id. at 219 (Flaum,J.)).
Posner has also consistently used economics in his judicial writings. Several important things can
be noted about this use. Posner is more likely to use economics in some areas of the law than in
others. In addition, economics is not used in a majority of his decisions, at least explicitly, as the
rationale for his judicial pronouncements. Finally, Posner is more likely to use economics in his
concurrences and his dissents than when he writes for the court. The judicial process involves the
interaction of legal contestants. In attempting to measure the amount of economic sophistication
which takes place in the legal process we are limited to the written product of judges. It is not
possible to measure, at least from the outside, the extent to which judges are influenced by economic
arguments which are not expressed in written opinions. It is also not always easy to know whether
some thinking should be attributed to economic sophistication or to common sense. It is clear that
Judge Posner believes that some ways of looking at problems which we understand to be economic
are important to the judicial process and that he mentions these views expressly and indirectly in his
opinions. Posner argues that economic sophistication is the same theory as common sense. See, e.g.,
R. POSNER, ECONOMIC ANALYSIS OF LAw supra note 2, at 3-17, 147-51, 491-508.
As a first and very crude measure of his impact on the use of economics in judicial decisionmaking, the decisions of Judge Posner in several areas-torts, antitrust, labor law, and
discrimination-are examined to see whether economics has an impact on how he decides cases. In
the 87 cases that I examined, Posner mentions economics in 21% of the cases. There are two other
interesting notes which can be garnered from this examination. Posner is more likely to mention
economics in the two fields in which he has done significant legal scholarship. In 34% of the torts
cases Posner mentions economics and in 27% of the antitrust cases, but in only seven and eight
percent of the labor law and discrimination cases is economics mentioned. This suggests that Posner
is more likely to use economic sophistication in areas of the law in which he is more comfortable.
These may be areas of the law which intrinsically have a greater economic content. See Posner, Some
Economics of Labor Law, 51 U. CHI. L. REV. 988, 991-1011 (1984); R. POSNER, ECONOMIC ANALYSIS OF

LAw, supra note 2, at 299-316, 615-26; Campbell, Labor Law and Economics, 38 STAN. L. REV. 991
(1986).
These results suggest that economics is a significant part of the decisionmaking ofJudge Posner.
It also seems to have led some ofJudge Posner's colleagues to respond in similar language to some
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use wealth maximization as their goal in deciding between possible legal
rules, can be discerned in Posner's exhortation of the Hand Formula. 4 7
According to Posner, the Hand Formula, as modified by modern theoretical
adjustment, 4 8 stands for the principle that the appropriate goal for common
law judges when choosing rules in tort cases is to choose a rule which will
maximize wealth. The Hand Formula was proposed by Judge Learned Hand
in United States v. Carroll Towing Co.4 9 The Hand Formula says that the court
ought to find a defendant liable for injuries if the burden of avoiding an
accident, B, is less than the probability of the accident, P, times the gravity of
the loss, L. 50 Posner has argued that the Hand Formula is meant to help the
court determine the wealth maximizing rule. 5' Posner is careful to state that
the mathematical formula is only a guide and "merely commend[s] it to
[udges] as a useful tool-one... found helpful in this case" 52 for interpreting
common law. The Hand Formula was created by Judge Learned Hand to
explain his decision in a tort case and Posner has used this formula most
of Judge Posner's decisions. When Posner argues in dissent that it is not necessary for the court to
appoint a lawyer for a blind indigent plaintiff in a potential civil action against government officials,
because if the blind plaintiff has a good case contingency fee lawyers will beat a path to his door,
Judge Cudahy, concurring with the majority, goes out of his way to say that the market does not
always accurately reflect all of the concerns that a plaintiff might have; markets do not always function
perfectly. Merritt v. Faulkner, 697 F.2d 761, 768-69 (7th Cir. 1983) (Cudahy, J., concurring).
Cudahy's response highlights also the problem in interpreting the impact of economics on Posner's
or any other judge's thinking. Apparent judicial inconsistency may be produced when a judge in a
multiple judge court tempers his philosophy in order to win the acceptance of his colleagues. See
Easterbrook, Ways of Criticizing the Court, 95 HARV. L. REV. 802, 804, 821-22 (1982). Posner may adopt
some ideas which may not be consistent with his model. Professor Easterbrook argues that one
cannot criticize the court for being inconsistent because of problems of social choice, but that judges
ought to be consistent in their writing. See id. at 807-11. However, even intellectually consistent
judges may be forced by the exigencies of social choice to choose results which seem to be
inconsistent. The subtle use of economics will not always appear in judicial opinions. However, it is
best to start with the expressed views before exploring the unexpressed ones when evaluating this
process.
47. See United States Fidelity & Guar. Co. v.Jadranska Slobodna Plovidba, 683 F.2d 1022, 102627 (7th Cir. 1982) (Posner argues that the Hand Formula is useful in clarifying judicial thinking
about legal questions); Evra Corp. v. Swiss Bank Corp., 673 F.2d 951, 958 (1982) (Posner cites
Carroll Towing for the proposition that the amount of care required of a potential tortfeasor is a
product of the Hand Formula and if the tortfeasor cannot discern the elements of the liability, he
cannot choose the appropriate level of care.); American Hosp. Supply Corp. v. Hospital Prod. Ltd.,
780 F.2d 589, 593 (7th Cir. 1985) (Posner applied a modified Hand Formula to the question of when
a preliminary injunction should be granted.); Llaguno v. Mingey, 763 F.2d 1560, 1564 (7th Cir.
1985) (Posner holds that in determining the reasonableness issue under the fifth amendment the
court should use a balancing similar to the balance advocated in the Hand Formula.). See also Sutton
v. Milwaukee, 672 F.2d 644 (7th Cir. 1982) (Posner applies the Mathews v. Eldridge, 424 U.S. 319
(1976), analysis to a § 1983 claim for due process before automobiles are towed by the City of
Milwaukee. This analysis is similar to the Hand Formula.).
48. As initially proposed by Judge Hand, the Formula did not take account of contributory
negligence or precautionary actions, but modern economic theorists have added those to the more
recent versions. See R. POSNER, ECONOMIC ANALYSIS OF LAw, supra note 2, at 154-60. See also Culp,
supra note 16, at 31-41.
49. 159 F.2d 169 (2d Cir. 1947).
50. Id. at 173.
51. Posner, A Theory of Negligence, supra note 30, at 32-34; R. POSNER, ECONOMIC ANALYSIS OF
LAW, supra note 2, at 148-51.
52. United States Fidelity & Guar., Co. v. Jadranska Slobodna Plovidba, 683 F.2d 1022, 1026
(7th Cir. 1982) (Posner, J.).
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frequently in that context. For example, in United States Fidelity & Guaranty v.
JadranskaSlobodna Plovidba,5 3 Posner argues that the district court ought to use
the Hand Formula to determine the relative fault of a longshoreman pursuant
to the Longshoremen's and Harbor Workers' Compensation Act. 54 Similarly,
Posner applies the Hand Formula to the question of whether a bank which
negligently failed to convey money to a boat lessor ought to be liable to the
lessee for the damages which resulted from the termination of extremely
55
advantageous lease terms.
Posner uses the Hand Formula in much wider contexts as well. 5 6 In a

section 1983 case involving the reasonableness of a search by the police,
Posner argues that the Hand Formula is the appropriate standard to use to
determine what is reasonable. 5 7 In another section 1983 case Posner uses the
Hand Formula to define the notion of recklessness; that is, recklessness exists
when the disparity between the burden put on the actor and the cost imposed
on the injured party is great and the cost to the injured party is high. 58 In
American Hospital Supply v. Hospital Products Ltd.59 Posner argues that it is
possible to do a Hand-type balancing analysis when a district court judge
considers whether to grant a preliminary injunction. By using the Hand
Formula in a number of different contexts, Posner makes it clear that he
believes that judges ought to adhere to the Posner Postulate of wealth
maximization. As indicated below, there will be situations when the common
law judge may be instructed to deviate from the wealth maximizing rule, but
Posner makes clear that in judicial thinking judges should begin at a neutral
point, wealth maximization.
Posner has adhered to the second guide of a Posnerian judge, the Coasian
Postulate. The Coasian judicial postulate, as it is characterized here, is a
variant of the classic approach that stems from Ronald Coase's famous article
on social cost. 60 The difference between the classical approach and Posner's

judicial postulate is Posner's emphasis on the first part of the traditional
Coase Theorem. 6' One lesson that can be learned from the traditional
53. 683 F.2d 1022 (1982).
54. 33 U.S.C. § 905(b) (1986).
55. Evra Corp. v. Swiss Bank Corp., 673 F.2d 951 (7th Cir. 1982)(Posner, J.).
56. Hand applied variants of his formula in other contexts. See, e.g., United States v. Dennis, 183
F.2d 201 (2d Cir. 1950), aff'd, 341 U.S. 494 (1951). For a discussion of Dennis, see R. POSNER,
ECONOMIC ANALYSIS OF LAW, supra note 2, at 628-29.

57. Llaguno v. Mingey, 763 F.2d 1560, 1564 (7th Cir. 1985).
58. Duckworth v. Franzen, 780 F.2d 645, 652 (7th Cir. 1985).
59. 780 F.2d 589, 593-94 (7th Cir. 1985).
60. Coase, The Problem of Social Cost, 3 J. L. & ECON. 1 (1960). The Coase Theorem was not
explicitly discussed by Coase in the Social Cost article. It evidently was first explicitly stated in G.
STIGLER, THE THEORY OF PRICE (3d ed. 1966).
61. For a definition of the Coase Theorem, see A. POLINSKY, AN INTRODUCTION TO LAW AND
ECONOMICS 11-14 (1983).
[.]
"If there are zero transaction costs, the efficient outcome will occur regardless of the

choice of legal rule.
Id. at 12.
[2.] "If there are positive transaction costs, the efficient outcome may not occur under every
legal rule. In these circumstances, the preferred legal rule is the rule that minimizes the effect of
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Coasian Postulate is that markets can function to take account of some of the
things that governments were instituted to do. 6 2 The Posnerian version of the
Coase Theorem focuses on that part of the Coase Theorem that implicitly
assumes that markets function well. Posner states the theorem in United States
Fidelity & Guaranty v. JadranshaSlobodna Plovidba,6 3 a case involving whether a
shipowner was negligent in keeping hatches open in darkened holds. Posner
says:
The fact that the practice of leaving hatches open in darkened holds was customary...
has additional relevance to this case. Although custom is not a defense to a charge of
negligence, The T.J. Hooper, 60 F.2d 737, 740 (2d Cir. 1932), it is a material
consideration in evaluating the charge, especially where the victim and the alleged
tortfeasor are linked, even if indirectly, in a voluntary relationship.... If a shipowner
were to follow a practice that flunked the Hand formula-that in other words was not
cost-justified, because the expected accident costs associated with the practice
exceeded the costs of abandoning the practice and so preventing any accident from
happening-then he would have to pay his stevedores higher rates, to compensate
them for the additional risk to their employees, the longshoremen, whom the
stevedores must compensate under 33 U.S.C. § 904, regardless of fault, for any injury
the longshoremen sustain in the course of their employment. And since by hypothesis
the cost to the stevedores of the additional compensation-the expected accident cost,
in other words-would exceed the cost of abandoning the practice (for otherwise the
practice would be cost-justified), it would pay the shipowner to abandon it. Cf Coase,
The Problem of Social Cost, 3J.L. & ECON. 1 (1961). Hence if the shipowner persists in a
dangerous practice-if the whole trade persists in the practice-that is some 64
evidence,
though not conclusive, that the practice is cost-justified, and not negligent.

Posner is arguing that this market functions well and quotes Coase's
famous article in support of this view. He surrounds this principle with some
caveats, noting the customary practice is only some evidence that a custom is
cost justified, and that custom is not a defense to a charge of negligence;
Posner's bottom line is that judges should assume that markets work in
situations where there is some relationship between the parties. Although in
Plovidba the description of the Hand Formula is dicta (since there was a jury
verdict for the defendant shipowner) and the only issue for the court of
appeals was whether a reasonable jury could conclude that the shipowner was
not negligent, Posner used the Hand Formula to uphold the district court's
jury instructions. Whether this approach alters the decisionmaking process
will be discussed later.
Posner also has applied the Interest Group Postulate, which says that
judges will try to enforce legislative bargains, to his analysis of statutes. 6 5 For
example, in discussing how Title VII should be interpreted, Posner notes that
transaction costs. These effects include the actual incurring of transaction costs and the
inefficient choices induced by a desire to avoid transaction costs."
Id. at 13. See also supra note 42.
62. See Coase, supra note 60 (especially the discussion of Pigovian taxes at 39-42).
63. 683 F.2d 1022 (1982).
64. 683 F.2d 1028-29. See also Sestric v. Clark, 765 F.2d 655, 663 (7th Cir. 1985) (Posner, J.),
cert. denied, 474 U.S. 1086 (1986) (Posner refused to find residency requirements for the state bar to
be a violation of Equal Protection even though licensing rules are unproductive and a free market for
lawyers would produce optimal results.)
65. See supra note 44 and accompanying text.
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in passing the Equal Pay Act of 196366 the proponents did not have the power
to enact legislation which would have made the comparable worth of
occupations the standard for determining wages rather than equal pay for
jobs which require "equal skill, effort, and responsibility and which are
performed under similar working conditions." 6 7 Posner notes that "Of
course the opponents of an equal pay act may have been strong enough to
block the passage of a strong bill-and, to some extent, they were." 68 Posner
has written extensively on the economics of antidiscrimination legislation and
his doubts about its possible efficacy. 69 Posner argues that injunctive orders
are likely to be costly and unfair in this type of dispute and, accordingly, in an
optimal economic system, would not be applied to employers. 70 However,
with regard to enforcing Title VII, Posner has not only talked about the
legislative bargain, but he has made some effort to implement it. When Judge
Posner contrasted the common law interpretation of contract law with
statutory interpretation, he stated:
If a statute or some other source of law required this result [that dealer should be able
to breach his
contract] then one could but shake one's head in wonder at the asininity
71
of the law.

In similar fashion, Judge Posner has applied the Market Postulate to his
judicial opinions. 72 In American Nurses' Association v. State of Illinois,73 Judge
Posner argues that the market limits how comparable worth issues should be
examined. The plaintiffs argued in American Nurses Association that their low
salaries as nurses were a result of the failure of the defendant state to take
account of a comparable worth study done for the state. This study suggested
that jobs traditionally held by females paid less than traditionally male jobs.
Judge Posner notes that the market explanation for differences between men
and women does not support the notion that the differences are primarily the
product of either discrimination in wages or discrimination in the location of
women in the job market.7 4 Judge Posner cites explicitly to the arguments of
66.
67.

29 U.S.C. § 206 (1978).
29 U.S.C. § 206(d)(1) (1978).

68.
69.

EEOC v. Madison Community Unit School Dist., 818 F.2d 577, 582 (7th Cir. 1987).
R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 622-23 (Laws forbidding

discrimination in employment are hard to apply, may be counterproductive in that blacks or women
may lose income because of their enforcement, and are costly even when properly enforced.). But see
Culp, FederalCourts and the Enforcement of Title VII, AM. ECON. REV. PAPERS & PROC., May 1986, at 355.
70. Id. at 623.
71. Lippo v. Mobil Oil Corp., 776 F.2d 706, 722 (7th Cir. 1985) (Posner, J., dissenting).
72. There can be a conflict between the Interest Group Postulate and the Market Postulate. As I
have stated them, the Interest Group Postulate applies to statutes and the Market Postulate to
common law interpretation. Since this is not a clear distinction, Posner and those who would try to
adopt such a method have to decide when to apply each rule. One way of attacking this problem is to
use the postulate which will accomplish one's own political ends. Professor Kaplow discusses this
concern in the antitrust area in this issue. See Kaplow, supra note 4, at 216. See also Gibbons, Antitrust,
Law & Economics, and Politics, LAw & CONTEMP. PROBS., Autumn 1987, at 217.
73. 783 F.2d 716 (7th Cir. 1986).
74. "[V]irtually the entire difference in the average hourly wage of men and women, including
that due to the fact that men and women tend to be concentrated in different types ofjob [sic], can be
explained by the fact that most women take considerable time out of the labor force in order to take
care of their children." Id. at 719. However, Posner's argument is, after allowing for relevant
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economists to support his interpretation of Title VII. Judge Posner is
convinced that the power of the market will prevail, perhaps in ways which are
the exact opposite of those of comparable worth adherents. 7 5 Posner
concludes that the law permits plaintiffs to prove discrimination by the state if
its actions were intentional, but that comparable worth is not a theory which
can discern such intentional actions. Posner notes that intentional acts on the
part of the state will be difficult for the nurses to prove, and that the issue
should be judged from the perspective of the market, that discrimination is
defined by market constraints and only if these constraints are violated will
76
there be a violation on the part of the employer.
Posner also has used the Rational Expectations 77 Postulate in judicial
decisionmaking. In a case involving whether a prisoner was entitled to a court
appointed lawyer in order to follow up a civil claim for the loss of sight
allegedly caused by the negligence of prison officials, Posner, in dissent,
argued that if there is a meritorious claim by this blind plaintiff, then some
contingency fee seeking lawyer will be attracted to it.78 Posner is convinced
that while the plaintiff may be blind, justice never is. For Posner, in the long
run lawyers will seek out and represent the indigent who has a meritorious
claim. For Posner, lawyers, like the other participants in the judicial process,
are rational. The rational expectations hypothesis says more than just that
lawyers are or are not rational. It describes the dynamics of how people
adjust to changing rules. This dynamic adjustment aspect of rational
expectations insures that the assumption of lawyers' rationality, an
assumption most lawyers would certainly accept, can lead, in the Posnerian
judge's world, to results that most would find troubling. Implicitly, Posner is
demanding not only rational participants, but a dynamic process which
differences, too simplistic in that he argues that men and women make the same salary. Only a part
of the difference in salary is attributable to time spent out of the workforce. No study has been able
to explain all of the differences in wages between men and women simply because of measured
differences. See, e.g., Madden, Gender Differences in the Cost of Displacement: An Empirical Test of
Discriminationin the Labor Market, AM. ECON. REV. PAPERS & PROC., May 1987, at 246. But see Weiler,
The Wages of Sex: The Uses and Limits of Comparable Worth, 99 HARV. L. REV. 1728, 1779-93 (1986)

(Weiler examines the economic literature and comes to the conclusion that all but ten percent of the
difference in the wages of men and women can be accounted for by differences in compensating
differentials, age and experience in the labor market, but neither Weiler nor economists have
explained the residual. In addition, Weiler and many others have ignored factors which may
underestimate the difference between men and women. For example, given their performance in
school, it is quite possible that there is a censoring effect, that in fact comparisons are made between
a better set of women than men in the labor market. If this is true, all of these "estimates" actually
underestimate the impact of discrimination.)
75. 783 F.2d 716, 719 (7th Cir. 1986).
76. Id. at 730.
77. Rational Expectations was invented by John Muth to explain the movement of prices
dynamically in markets. Muth, Rational Expectation and the Theory of Price Movements, 29 ECONOMETRICA

315 (1961). I use this term in the sense that it has come to be utilized in describing how markets
respond microeconomically. When Posner and others talk about how individuals will respond to
changing rules they must make some assumptions about the formation of price and other market
decisions. Posner is implicitly assuming in his work that these decisions are rationally formed and
that this rationality drives the market for judicial decisions.
78. Merritt v. Faulkner, 697 F.2d 761, 770 (7th Cir. 1983).
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permits the whole judicial process to be viewed as the product of rational
adjustments.
This assumption of rationality in the dynamic process of law and
economics is at the very heart of the Posnerian judicial world view. If one
does not ask the Posnerian questions, what does the market want and how do
we produce it, one does not need to adopt the Rational Expectations
Postulate. A judge uninterested in the wealth maximizing consequences of
his decision will not need to decide that the participants are rational. The
assumption simply does not arise because the question need not be posed for
a judge to render a decision. 79 This assumption has consequences greater
than Posner has consciously admitted. Posner has been influenced by the
work of the Chicago School of economics in his work on law and economics.
The title Chicago School is used imprecisely to talk about a wide variety of
views, but in the context of most of Posner's legal scholarship the Chicago
School has meant the work of Gary Becker, George Stigler, and Milton
Friedman and their economically trained law school colleagues, Ronald
Coase, Harold Demsetz, Aaron Director, and William Landes, on the
microeconomic workings of government regulation and nonmarket
behavior.8 0 The work of these authors is frequently cited by Posner in his
scholarship, and his intellectual development has clearly been enhanced in the
workshops and activities conducted at the University of Chicago law and
business schools as well as department of economics. However, in using this
part of the economic literature Posner has ignored other important
contributions to economic thought that have come to be associated with
Chicago. The rational expectations movement in macroeconomics has
become firmly entrenched at Chicago, and its views on how policy works or
fails to work have had an impact on how Chicago economists look at social
problems and is a better way of looking at the rules that Posner proposes for
judges81

The main question for the modern macroeconomist 8 2 is what policy the
central bank should adopt. The traditional Keynesian answer was that the
central bank should attempt to raise and lower interest rates in order to keep
unemployment rates down. The rational expectationist argues that it is not
possible, in the long run, for the central bank to determine the level of
unemployment because individuals and other economic actors (firms and
other institutions) will adjust their activities to take into account the actions of
79. See Carrington, Toward a Federal Civil Interlocutory Appeals Act, LAw & CONTEMP. PROBS.,
Summer 1984, at 165.
80. R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at xxi. Kitch, supra note 29, at 163.
81. See, e.g., Lucas & Sargent, After Keynesian Macroeconomics, 3 FED. RESERVE BANK OF
MINNEAPOLIS

Q

REV.,

Spring 1979.

82. Milton Friedman and his followers would object to the use of the term macroeconomist. For
Friedman and for the rational expectationists who are his intellectual issue, the Keynesian dichotomy
between microeconomics and macroeconomics cannot exist. Rational expectations grew up partially
as an attempt to give a microeconomic foundation to macroeconomic concerns.
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the central bank. 83 This means that when an individual decides whether to
save or invest he will take into consideration the expected reaction of the
central bank to different policy conditions.8 4 Thus individuals will make the
policy adjustments of the central bank ineffective because the changes will be
fully anticipated by the economic agents in the market place.8 5 A rational
consumer who is contracting for goods in a period when there is high
unemployment will anticipate the Federal Reserve Board's attempt to reduce
unemployment and the corresponding increase in the price level.8 6 The
rational consumer will therefore require greater dollars today to offset the
cost of inflation.8 7 In a rational expectationist world policy can only be
88
effective to the extent that it is unexpected.
The closest analogue in modern economic theory to the kind of
discretionary question posed to a common law court is the discretion given to
the Federal Reserve Board concerning monetary policy. At the direction of
the Employment Act of 1946,89 the Federal Reserve Board adopted the
Keynesian view of monetary policy. 90 The Keynesians argued that monetary
policy could control the direction of unemployment in the long and short run
by keeping interest rates low. 9 ' This Keynesian orthodoxy is challenged by
the rational expectationists who argue that over time any attempt to control
unemployment by way of monetary policy will be fully anticipated by the
rational participants in the economic system and that this anticipation will
thwart any attempt by the Federal Reserve Board to decide economic policy
with respect to unemployment. For example, if the Federal Reserve attempts
to keep the unemployment rate at five percent through the creation of money,
workers will anticipate the Federal Reserve action and will take that into
account when bargaining for wages.9 2 This anticipation will make the Federal
Reserve's attempts to control unemployment through monetary policy
unsuccessful.9 3 Some rational expectationists, therefore, argue that the
Federal Reserve has to change its policy and adopt a fixed rule of monetary
94
change which will lead to more "rational" and better economic results.
For Posner, common law courts face a problem very similar to the problem
faced by the Federal Reserve Board. Posner argues that common law courts
83. R. DORNBUSH & S. FISCHER, MACROECONOMICS 421-429 (1st ed. 1978); Sargent & Wallace,
Rational Expectations and the Theory of Economic Policy, 2 J. MONETARY ECON. 169 (1976).
84. Barro, Rational Expectations and the Role of Monetary Policy, 2 J. MONETARY ECON. 1 (1976).
85. Dornbush & Fischer, supra note 83, at 423.
86. See Sargent & Wallace, supra note 83, at 171-82.
87. Dornbush & Fischer, supra note 83, at 423-25.
88. Sargent & Wallace, Rational Expectations, the Optimal Monetary Instrument, and the Optimal Money
Supply Rule, 83J. POL. ECON. 241 (1975).
89. Employment Act of 1946, Pub. L. 79-304, 60 Stat. 20 (1946) (current version at Pub. L. No.
95-523, 92 Stat. 1887 (1978)).
90. See, e.g., Dean, The Dissolution of the Keynesian Consensus, in THE CRISIS IN ECONOMIC THEORY
19, 19-34 (D. Bell & 1. Kristol eds. 1981).
91. Id. at 20.
92. Id. at 28.
93. Id.at 31.
94. See Lucas, supra note 22, at 210.
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occasionally are tempted to strive for corrective justice. For example, a court
might attempt to help injured tort plaintiffs by choosing nonrational rules for
permitting recovery. However, Posner would argue that a rule that holds a
legal participant to a higher standard than is rational is not likely to be
successful in the long run in a common law system. Judge Posner has stated
this point clearly in the context of a contract case:
And lest my position seem hardhearted I hasten to add that twisting a contract to help
the little man who is dishonest hurts the little man who is honest; a decision that makes
it harder for Mobil to terminate dishonest dealers will, by increasing the risks that
Mobil bears when it decides to sell gasoline through a dealer, make it more costly for
Mobil to sell gasoline through dealers in general, in just the same way that making it
to collect debts from defaulting debtors raises interest rates to all
hard for9 creditors
5
debtors.

The issue for a common law court is similar to the problem faced by the
Federal Reserve Board in attempting to create low unemployment rates.
Ultimately, the attempt of the court to achieve individual justice will be
thwarted by the individual responses of the participants in the legal process.
Since the participants in the adjudication process are in fact rational, the
participants will respond to the common law court's attempt to achieve a
nonrational rule by adjusting their behavior or by changing the rule through
the appellate process. 9 6 Defendants in a rational common law process who
are faced with an irrational rule will adjust their behavior both before the
court and in the market. For example, if a court adopts a nonrational policy
goal for products liability, it might lead tort defendants to limit their liability
by getting out of product markets and by contesting the legal theories
adopted by the common law system. For a good common law judge, as for a
good Federal Reserve Board, the appropriate policy in a Posnerian world is to
choose the rule which is rational. For the good Posnerian judge, the rational
rule is one that tends toward wealth maximization. Similarly, corrective
policy, policy to compensate victims, in general is only successful to the extent
it is unexpected. For example, Judge Tobriner's attempt to compensate poor
victims will be successful in a particular case to the extent it is new, but it will
not be successful in the long run. 97 Posner is in reality arguing from the
perspective of the macroparticipant in the judicial process. This means that
the limitations of the judicial system are not microeconomic and that a
different set of questions dealing with the microeconomic aspects needs to be
asked and answered by judges in order to support Posner's view of judicial
decisionmaking.

95. Lippo v. Mobil Oil Corp, 776 F.2d 706, 726 (7th Cir. 1985) (Posner, J., dissenting).
96. R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 506. In a few situations the litigants
will change the policy through the legislative process as well. Id. at 506-07.
97. See Tribe, Seven Deadly Sins of StrainingConstitutions Through a Psuedo-Scientific Sieve, 36 HASTING
L.J. 155 (1983) (describing some of the qualities of judge Tobriner which led to his concern for the
poor and the unrepresented).
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IV
COMMON LAW ADJUDICATION AND THE ANTI-POSNERIAN JUDGE

It is important at the beginning of this discussion to admit that the antiPosnerian judge discussed below takes an extreme position. Perhaps taking
the view of others who are interested in economics and the law and who have
postulated a different perspective for economic judges would be a better
starting point for a discussion of the Posnerian judge. However, this
discussion does not contrast Posner with Ackerman or Calabresi, who fit this
category, because to do so would be to give up too much in the debate on the
proper role of economics. Both Ackerman and Calabresi begin their models
with the assumption that instrumentalism is a goal of post-realist judges. This
goal of instrumentalism is part of Posner's problem. Posner argues that there
are two possible guides for the judge who is seeking a ferry ride across the
stygian waters of judicial and empirical ignorance. The Posnerian guide is
pure instrumentalism interpreted as economics, and the anti-Posnerian guide
is pure sentiment disguised as justice. For Posner there is no question which
guide the competent twentieth-century judge will choose. Posner believes
that sentiment is a dangerous guide for two reasons. First, sentiment has no
measuring instrument so that it does not exist as a measurable goal ofjudicial
decisionmakers. Second, the sentimental anti-Posnerian judge runs the risk of
creating inappropriate legal rules because of his vain search for corrective
justice. Calabresi and Ackerman would be just as disquieted as Posner by a
legal philosophy that placed corrective justice as the centerpiece of judicial
goals. Indeed most modem liberal and critical thinkers would argue for the
use of some instrumental goals. Their quarrel with Posnerian judges would
not be over instrumentalism, but over which goals ought to be the dominant
ones. These thinkers, including the non-Chicagoan economists and the other
post-realist theorists, would argue that the goal chosen by Posnerianjudges is
both inappropriate and too narrow. Both perspectives seem wrong from the
start. Instrumentalism cannot be the starting point for twentieth-century
judges any more than it could have been the starting point for their
nineteenth-century judicial ancestors. 98 At best instrumentalism is only a
helper on the ferryboat across the abyss of judicial ignorance.
98. The use of economic analysis in the decisions of the courts is not a totally recent
development. The opinions of Justices Story and Holmes clearly reflect economic considerations.
As early as Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837), the economic beliefs
of the separate Justices were in conflict and in the end determinative of the outcome of that case.
Justice Story "was a true believer in the transforming and civilizing forces of commerce and was
willing to put the law at the service of the dynamic entrepreneurs who powered the commercial
revolution." R. NEWMYER, SUPREME COURT JUSTICE JOSEPH STORY 137 (1985). Indeed, he believed

that the law working in conjunction with business would strengthen the alliance of the Union and
elevate civilization to new heights. Id. at 154. This would occur as a result of the application of
utility maximizing legal rules. The process would work best when the judges applied the best legal
rules, which equated for Story to those rules whose total economic benefits exceeded their costs. M.
HORwrTz, THE TRANSFORMATION OF AMERICAN LAW 1780-1860, at 100 (1977). Of course, it is not
always clear what the utility maximizing rule will be. This was the problem for the Court in Charles
River Bridge. Both sides of the argument had the same objective of maximizing economic benefit.
Hovencamp, The Economics of Legal History, 67 MINN. L. REV. 645, 681 (1983). However, their views
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The reason that judges must start with some aspect of the anti-Posnerian
perspective is that instrumentalism does not provide a useful starting point.
Bernard Goetz's shooting of four black youths for requesting five dollars is a
good example of the failings of Posner's starting point and other instrumental
starting points in providing appropriate answers to legal problems. It is not
possible to come to a satisfactory answer in either the criminal or tort case
which resulted from this incident by beginning with the Posnerian
instrumental question of what will maximize wealth. No one can determine
whether Goetz is guilty of a criminal violation by first determining what legal
rule will most contribute to social welfare, wealth maximization, or any other
towards the granting of monopoly rights by the state diverged markedly. On the one hand, Justice
Taney argued that "utility maximization" through progress made in the area of communication
(bridges) would be impeded if the contract with the Charles River Bridge Company was construed as
a grant of monopoly rights. 36 U.S. (11 Pet.) at 553. The prosperity of the people demanded new
channels of communication and Taney argued that a state could not be deemed to have forfeited its
sovereign right to further the prosperity of the people by being bound to a grant of monopoly rights
to a corporation. 36 U.S. (11 Pet.) at 547. Justice Story took an entirely different route to "utility
maximization" in his dissent. For Story, the expectations of the grantee must be protected even at
the expense of the rights of the public. 36 U.S. (11 Pet.) at 600. Story believed that if the contract
was not construed as a grant of monopoly rights, public improvement would be arrested due to the
lack of certainty of return. Hovencamp, supra, at 681. Thus both sides accepted public improvement
as a viable utilitarian rationale for a legal rule. Id. The conflict resulted from their differing views on
the economic policy required to achieve these utilitarian goals. Id. Hovencamp believes that one can
style this desire for utility maximization as wealth maximization. Id. at 659. I am not sure that it is
possible to place these judges as easily in the wealth maximizing as opposed to policy or utility
maximizing camps. The lack of knowledge of many issues on the part of economists who were
Story's and Taney's contemporaries means that we have to be careful in attributing today's
philosophy to yesterday's philosophical discussions. It is clear, however, that these judges did worry
about instrumental questions.
The historical argument that common law judges sought instrumental goals is a strong one. Id. at
659. Nowhere can this be seen more clearly than in the opinions and writings of Justice Holmes.
"Short of the immediate issues of today, Mr. Justice Holmes' period of service on the Court covered
the years of most intense interaction between government and business." F. FRANKFURTER, MR.
JUSTICE HOLMES AND THE SUPREME COURT 50 (2d ed. 1961). Naturally, then, economics played a role
in Justice Holmes' decisions. However, as shown in his Lochner dissent, he attempted neutrality
between conflicting economic theories when interpreting the Constitution. His Lochner position
succinctly states: "A constitution is not intended to embody a particular economic theory." Lochner
v. New York, 198 U.S. 45, 75 (1905) (Holmes,J., dissenting). Despite his impartiality, he recognized
that the force of economic progress would, and should, influence the course of the law. In his
opinion in Vegelahn v. Guntner, 167 Mass. 92, 108 (1896), he stated with reference to the tendency
toward the organization of labor, "It seems to me futile to set our faces against this tendency." He
accepted that the benefits of free competition outweigh the costs. 167 Mass. at 106. For Holmes, the
Court acted as a sort of referee in the economic struggle of free enterprise insuring that "the battle is
to be carried on in a fair and equal way." 167 Mass. at 108. This position is reflected in his opinion
in Arizona Copper Co. v. Hammer, 250 U.S. 400 (1918), which involved a question of employer
liability for work-related injuries of employees. Holmes in a concurring opinion supported such
liability on economic or wealth maximizing grounds. In addition to supporting compensatory
damages to encourage employers to keep such accidents to a minimum, Holmes also defended
awards for "disfigurement and bodily or mental pain." 250 U.S. at 432. If a business is successful,
is reasonable that
Holmes argued, "the public pays" to make it so. 250 U.S. at 432. Therefore, "[i]t
the public should pay the whole cost of producing what it wants, and a part of that cost is the pain
and mutilation incident to production. By throwing that loss upon the employer in the first instance
we throw it upon the public in the long run, and that is just." 250 U.S. at 432. Speaking of the costs
and benefits of free competition, Holmes stated that the benefits justified the costs. 167 Mass. at
106. However, he also believed that the costs should be kept to a minimum. F. FRANKFURTER, supra,
at 57. Thus, an economic weighing process was inherent in the decisions of Holmes and this process,
as in the opinions of Taney and Story, involved an attempt at utility maximization.
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instrumental goals. Judges care about these goals because sometimes they
contribute to finding and doing justice. Goetz is guilty or innocent based
upon whether his actions, judged in the context of the factual setting, did or
did not violate notions of justice. When the court decides to adopt rules
which will impact other cases, it is primarily to be sure that others are treated
similarly and fairly and not because social welfare is affected. Similarly, in
answering the tort question of whether Goetz acted with justification or
excuse and without negligence the judge must determine whether it is just to
hold him liable for his actions. The social welfare, wealth maximization, and
economic efficiency concerns enter into the judge's determinations only to the
extent that they influence the court's views of justice. It would be strange
indeed for the judge to have instructed the jury as it retired to deliberate
whether Goetz was criminally liable for shooting four unarmed men, that the
interests of social welfare would be served if Goetz were found guilty because
that verdict would discourage others from doing or committing similar crimes
in the future. Such a resuft would be law unconnected to justice and
determined only in instrumental terms. This is in essence what Posner argues
when he suggests that judges should begin their search for justice with wealth
maximization.9 9 Most people and almost all judges are unwilling to sacrifice
an individual's rights on the altar of some diffuse instrumental goals.
Certainly courts have been concerned at various times in the history of the
common law with questions of limitations on equitable principles caused by a
concern with instrumental aims. However, instrumental concerns are not the
main function of the court. If they were, rules of evidence which limit the
introduction of instrumental information would not exist, and courts would
spend all of their time trying to estimate these instrumental goals instead of
doing what they actually do, which is to estimate how instrumental goals limit
sentimental questions. There are alternatives to the common law system in
which some instrumental values will and ought to predominate, but most of
these areas, as, for example, workmen's compensation and disability claims,
have consciously been extracted from the courts for resolution and placed in
administrative agencies or executive departments. It is interesting that there
has been much less attention paid to these instrumental legal forums and to
statutory interpretation in general than to the common law by the law and
economic community. Courts are fundamentally concerned with justice
defined only tangentially by instrumental goals of a system of justice.
Posner argues that his perspective on common law adjudication and
statutory interpretation is what "good" common law judges have done for a
long time, though not always consciously. Posner defines "good" in a
technical sense of judges choosing rules so as not to be reversed and,
99. Posner's argument is equivalent to arguing that all judges care about is whether society is on
the production possibility frontier or not, i.e., whether society is or is not wasting resources. This
view is wrong for several reasons, among them that sometimes social welfare is higher below the
production possibility frontier rather than on it. Judges, as well as legislators, ought to be willing to
make that trade-off.
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therefore, creating effective precedents.' 0 0 However, it is possible to
postulate a different set of theories for an anti-Posnerian judge that rejects the
Posnerian assumptions but agrees with Posner that the object ofjudges is not
process in the Hart and Sacks sense but is policy. There are, of course, a
myriad of other non-Posnerian judicial postulates that purport to do just
that. 10 1 The hypothesized anti-Posnerian judge is not the product of any
particular non-Posnerian jurisprudence. The question this section attempts
to answer is whether it is possible to create a usable judicial theory by
rejecting the Posnerian assumptions. However, the questions posed assume
Posner's worldview. Having accepted his worldview I have limited the debate.
It would be possible to place along a common axis all of the non-Posnerian
judicial theories between Posner and the anti-Posnerian judge. At one end of
this axis would be Posner adhering to his five postulates, and at the exact
opposite end would be the anti-Posnerian judge that I will discuss below. Of
course, these theories cannot capture all of the differences between these
non-Posnerian theorists and Posner or even anti-Posnerians, but with respect
to the question posed by Posner's challenge to judicial thinking, this is a first
step if not a required one. Accordingly, the anti-Posnerian judge would adopt
the following five precepts:
First: The chief goal of a common law judge is to ascertain what is justice
between the parties. A common law judge faced with two judicially adoptable
rules, Rule A and Rule B, will choose the rule which creates substantive justice
between the parties.
Second: A common law court will assume that, in general, legal disputes
involve situations where the market does not work very well and that the
existing relationships between the parties are likely to be products of market
failure.
Third: A common law judge will take account of the prospective concerns
before the court only to the extent that they are useful in defining justice
See R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 505-06.
See, e.g., R. DWORKIN, TAKING RIGHTS SERIOUSLY (1977); R. DWORKIN, LAWS EMPIRE (1986);J.
FRANK, COURTS ON TRIAL (1949); K. LLEWELLYN, THE COMMON LAW TRADrON: DECIDING APPEALS
(1960); Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281 (1976); D.
HOROWITZ, THE COURTS AND SOCIAL POLICY (1977); G. CALABRESI, A COMMON LAW FOR ThE AGE OF
STATUTES (1982); Unger, The CriticalLegal Studies Movement, 96 HARV. L. REV. 561 (1983); Kennedy,
supra note 11; Buchanan, supra note 8. Bruce Ackerman has produced perhaps the most
comprehensive economic description of the role of economics and judging so far. B. ACKERMAN,
PRIVATE PROPERTY AND THE CONSTITUTION 31-39, 43-70, 103-12 (1977) (Ackerman discusses an
economic model ofjudging from an instrumental perspective.) I have not included much of the very
early jurisprudential literature which did not take a Posnerian view, but since most of this was written
before there was much discussion of the law and economics of judicial decisionmaking it is more
difficult to know how they would have approached Posner. See, e.g., 0. HOLMES, THE COMMON LAW
(1881). Note that Posner claims Holmes as one of his intellectual forebears even though many would
find much that is not Posnerian in Holmes. R. POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at
70, 93 n.3, 229 n.l, 278, 627. See also supra note 98 and accompanying text.
100.

101.

Page 95: Autumn 1987]

JUDEX ECONOMICUS

between the parties before the court, or where it is possible to measure some
impact of the prospective concern on these parties.
Fourth: In interpreting legislation, the anti-Posnerian judge will read the
bargains made in the legislative process in light of the concerns of substantive
justice to be done to the parties before the court. Accordingly, the antiPosnerian judge incorporates the first postulate into its fourth postulate.
Fifth: An anti-Posnerian judge will try to determine what is substantive
justice between the parties when markets fail. This means that the results
produced will often not replicate the result the market would have produced.
One can understand the difference between the Posnerian judge and the
anti-Posnerian judge by examining how the anti-Posnerian judge would
handle one of the cases decided by Posner. In East Chicago RehabilitationCenter
v. N.L. R. B., 102 Posner argued that the question of whether workers who
engaged in a wildcat strike were protected in their activity was a question of
balancing the statutorily conferred rights of workers versus the rights of
employers. "The whole purpose of a strike is to impose costs on the
employer.... and an effective strike, by preventing the employer from serving
his customers, necessarily imposes costs on them as well. It forces them to
either turn to other suppliers . . . or, as in this case, to do without for a

time." 0 3 Posner concludes that in this case the injury imposed by these
04
strikers was not severe enough to shift the balance in favor of the employer.
Posner views this problem through the double lenses of the Posner and
Interest Group postulates. For Posner the question is: What have the interest
groups won from the legislative process? 0 5 In terms of the bargain struck,
the court's duty is to enforce the policy-optimizing behavior. In this case he
applies a kind of Hand Formula to the issue and finds that the balance is in
favor of the workers. He concedes that it is possible for the balance to go the
other way and that the Board could have concluded that it did, but sitting in
appellate review he votes to enforce the Board's order.
Judge Coffey argues from a totally different perspective in dissent. 0 6 For
Judge Coffey it is inappropriate to balance the interests in this way. The
question is not some grand Hand Formula which simply requires the judges
to know the magnitude of the parts of the Hand Formula. The issue is simply:
What is fair in these circumstances? For Judge Coffey the issue is whether it is
fair for employees who work in a nursing home with very ill patients to walk
102. 710 F.2d 397 (7th Cir. 1983).
103. Id. at 404.
104. 710 F.2d 397 (7th Cir. 1983).
105. Id. at 405 ("It might be better for society if [the employer could operate with a completely
free hand] ... but we think Congress has decided otherwise, and we are bound however reluctantly
by its decisions."). See also Posner, Some Economics of Labor Law, supra note 46 (Posner argues that
statutory labor law is often inefficient and counterproductive.).
106. 710 F.2d at 405 (7th Cir. 1983).
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out without giving warning. The answer for Judge Coffey is quite clear:
These employees, who left their employer short-handed, violated the very
essence of the employment relationship and accordingly are not entitled to
reinstatement. In fact, Judge Coffey is applying the first and fourth postulates
of the anti-Posnerian judges. The key for him is how to achieve fairness
between the parties. Judge Coffey would strictly enforce the terms of the
statute that require any organization that proposes to strike a health care
facility to give a ten-day warning.' 0 7 Two things should be apparent from this
discussion. First, Judges Coffey and Posner are in fact using different
approaches to their jobs. They ask different questions and come to different
conclusions. Second, the approach taken here does not strictly define the
outcome. It would be intellectually honest for either Judge Posner or Judge
Coffey to have come to different conclusions. Judge Posner could have
concluded that the Board had improperly balanced the interests of employees
and employers and accordingly that the balance was clearly in favor of the
employer. Judge Coffey could have concluded that the balance of equities was
in favor of workers who suddenly have working conditions changed
(particularly without notice). He could have read the ten day notification
requirement which applies to health care institutions to apply only to
longstanding labor organizations.' 0 8
If one cannot always define outcome by knowing whether one is a
Posnerian or an anti-Posnerian, it does not mean that we are left to the world
of legal indeterminancy. 0 9 Judges Posner and Coffey are limited by their
interpretation of the weight they place on the relevant variables. If they are to
be intellectually honest, they have to weigh fairly the variables they think are
important. The key difference between the Posnerian and the anti-Posnerian
judge is in the starting point for each's assumptions about the world. The
anti-Posnerian judge must decide whether his discretionary actions will
influence corrective justice. This is similar to the question faced by the
Keynesian Federal Reserve Board in trying to control interest rates. In the
Keynesian policy era, the Federal Reserve Board focused on interest rates in
establishing monetary policy. The Federal Reserve Board, at least for a
considerable period of time, was able to control those interest rates. The
rational expectationists have convinced the present Federal Reserve Board
that attempts to control policy goals like interest rates and levels of
unemployment are doomed to failure because markets eventually adjust to
these policy decisions.' 10 The Posnerianjudge believes that he faces a similar
concern with respect to common law adjudication so that common law judges
107. Id. at 410 (Judge Coffey argues that 29 U.S.C. § 158(g) (1982) applies even to this "spur of
the moment" labor group.).

108.

29 U.S.C. § 158(g) (1982).

Tushnet, Following the Rules Laid Down: A Critique of Interpretivism and Neutral Principles, 96
HARV. L. REV. 781 (1983).
110. See Tobin, How to Think About The Deficit, N.Y. REV. OF BOOKS, Sept. 25, 1986, at 43, col. 1.
But see Seaberry, Fed Again Reduces Discount Loan Rate, Wash. Post, Aug. 21, 1986, at Al, col. 5,
109.

(Federal Reserve deciding to return to attempts to control short run interest rates).
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must focus on wealth maximization and not corrective justice. The problem
for the common law judge is that there is even less reason to believe that the
market can make judicial decisionmaking ineffective with respect to corrective
justice. The next section will describe the problems of adopting the rational
expectationist model for the Posnerian judge and rejecting it by the antiPosnerian judge.
V
THE COMMON LAW COURT AND JUDICIAL DISCRETION

The simple world examined by Posner and other economic theorists
assumes that legal rules would affect Adam and Eve, the only inhabitants,
directly. In this world, the greater the precaution imposed on Adam, the
more wealth he loses. In a similar fashion, the greater the level of precaution
imposed by a legal rule on Adam, the more income that accrues to Eve. This
is represented in Figure 1 below. In Figure 1, the total wealth of society and
the change in wealth of Adam and Eve are measured along the X axis. Along
the Y axis, measured in dollar terms, is the amount of precaution imposed on
Adam by the legal rule. There is an equilibrium where the marginal change in
wealth of Adam is equal to the marginal change in wealth of Eve. This is
where the curves Wa and We intersect. It is possible to think of the legal rule
involved as being a rule of negligence with respect to an automobile driver
and a pedestrian. The higher the level of precaution required of an
automobile driver the lower his net wealth. The more precaution imposed on
the driver the higher the income of the pedestrian because there will be fewer
accidents. This example is not limited to tort or negligence questions.
Similar income differences exist in contract, property, and numerous other
areas of the law.
There are unique curves for each unique rule adopted by the court. The
Posnerian judge must choose the rule of law in which the equilibrium level of
income for the participants is at the highest level attainable, that is, to adhere
to the Posner Postulate and maximize wealth. The Rational Expectation
Postulate adds an additional constraint to this puzzle. The Rational
Expectation Postulate dictates that there is some constraint in the long run on
the level of attainable income. In our graph, the Wre point is the locus of
constraint. For simplicity I have assumed that this constraint does not depend
on the level of precaution imposed on the participants.1I I There is a long run
equilibrium at Wre. If a court accepts a rule in which the equilibrium is set at a
level beyond We, for example at the level in Figure 2 at Wre, then the Rational
I 11. If the equilibrium rational expectations wealth curve does depend on the level of precaution
then wealth will in the long run depend on the level of precaution chosen by the court. However,
courts and society may be willing to make some minor trade-offs between the level of precaution
chosen and the resulting level of wealth in society. It is important to note that this constraint is
necessary and central to an understanding of Posnerian judicial philosophy. Without such a
constraint, Posnerianism does not exist. It is this constraint which limits the ability of the court to
select any rule and which limits the responses of individuals over time.
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FIGURE I
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Expectation Postulate suggests that the equilibrium will shift over time back
toward Wre as the marginal wealth curve for individuals changes. Consider
the case of tort liability for pedestrians and drivers. If a court adopts a legal
rule which establishes a level of driver precaution that in the long run cannot
be sustained, the car owner will bear the short run burden of too much
precaution and the pedestrian will be the short run recipient of safer walking
conditions; but, in the long run, the car owner will adjust his behavior by, for
example, driving less or reducing the number of cars that he owns. This will
shift him to a different marginal wealth curve with respect to the level of
precaution. If people are rational about their expectations, this means a long
run equilibrium at Wre.
There is an additional complication when the court is added as a policy
maker to the process. The court chooses the level of precaution, not the level
of wealth. In order to set the level of precaution at the level which will leave
both Adam and Eve in equilibrium along the long run wealth curve, the court
has to be able to estimate where the curves for the two individuals intersect,
or the market has to adjust the behavior of individuals to put them in
equilibrium. If the court sets P" at a level which is not in equilibrium in the
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FIGURE 2
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short run, the rational expectationists say that the system will adjust to the
equilibrium. This means that the Posnerian judge finds the attempt to
decouple judicial decisionmaking from wealth maximization both ineffective
in the long run and wrongheaded. It is ineffective because individuals will
alter their behavior. It is wrongheaded because it gives the winning tort
victim or the person who prevails under a contract the short run illusion of
victory, but in the long run economic constraints are determinative.
The anti-Posnerian judge sees the world quite differently. The task for the
court in a situation is not unrelated to the wealth maximizing rules of the
world, but it is different from them. An anti-Posnerian judge's responsibility
in the driver-pedestrian example is to choose the rule which will create
substantial justice between the parties. To the extent the anti-Posnerian
judge looks to the impact of the choice of P" on the wealth of the parties, the
court assumes that in the short run the impact of the chosen rule will not shift
the behavior of the driver. The anti-Posnerian judge believes this for two
reasons. First, the anti-Posnerian time horizon is short. The long run
equilibrium changes over time. Second, what legal policy does is set the
appropriate policy for society. The equities between the parties can be
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measured by the parties. Defining justice in terms of wealth maximization
takes the court away from these important considerations. To take just one
example, if a wealthy businessman is driving his automobile through a poor
neighborhood the level of precaution imposed on the driver will be relatively
low because the marginal cost in wealth to the driver will be high and the
marginal gain from higher levels of precautions on drivers as measured by
what market choices the pedestrian would give up are relatively small. In this
case, as in many others, the relative incomes of the parties, the nature of the
relationship between the parties, and other notions of equity enter into the
judge's decision of what is appropriate.
Like the rational expectationist with respect to monetary policy, Posner
argues that common law courts ought to adopt a rule which will lead to better
long run performance of participants in the process. For many rational
expectationists, the appropriate rule for the Federal Reserve Board is a rule of
fixed monetary growth because it will minimize the reactions that the
economic participants will have to make, and for Posner the rule that a
common law court ought to adopt is one which maximizes wealth. This latter
prescription lacks the advantages of a fixed monetary rule because there is no
simple fixed policy which will lead to wealth maximization.
Indeed, the rational expectations rule will simply be a variation on the old
adage that if you do not know where you are going, any road will lead you
there. If the rational expectation hypothesis is correct, then any rule in the
long run will be driven toward the wealth maximizing point. 1 2 A court will
only help that process by choosing the wealth maximizing rule if that rule is
closer to the long run equilibrium than other methods of choosing legal rules.
The wealth maximizing rule will be closer to the long run equilibrium level of
wealth if common law courts are able to determine what the marginal wealth

curves of the participants in the legal process are so that they are able to
estimate the equilibrium point easily. The problem for the Posnerian judge is
that it is impossible to easily identify the curves of these individuals. Rule
determination for a Posnerian judge becomes a question of minimizing the
disequilibrium of the rule chosen. The closer the legal rule chosen to the
3
Put
rational expectation constraint, the smaller the path to equilibrium.''
bluntly, there is no reason in a world with rational expectations to trade off
equity in the short run for efficiency in the long run. A judge who accepts the
rational expectations postulate of the Posnerian judge may want to adhere to
an existing rule because any change in that rule will lead to costly adjustments
by the participants in the legal process. Such ajudge may even want to weigh
112. Posner has missed this point. The adjustment of rational participants limits the effectiveness
of any judge-centered judicial process.
113. This argument will not be correct everywhere and always. If the adjustment process is at all
perverse, starting close to the equilibrium could lead to larger errors than starting further away. In a
macroeconomic model, this question will be determined by the mechanisms for adjustment by the
participants in the legal process. Some of them may be perverse, especially in the short run, e.g.,
doctors in some places refusing to deliver any children for a time, even though the long run response
is different.
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the long run costs of any legal rule change against its alternative, but such a
judge cannot be certain that picking a more efficient rule will in fact lead to
better results. All a Posnerian judge can do is to shorten the costs associated
with short run disequilibrium. If the world conforms to rational expectations,
all a judge can do is choose the equitable result for the parties before the
court and leave the long run adjustment to rational expectations. Great
judges may be able to shorten that period, but only if they are able to choose
the wealth maximizing point more efficiently.
For the Posnerian judge to achieve long run wealth maximization, the
marginal wealth curves are not the curves of the individuals involved in the
case before the court, but rather must represent all of the Adams and all of
the Eves who will be influenced by the court-chosen rule or interpretation of a
statute. It is hard for the court to be sure that the curves it estimates are the
appropriate set of curves for setting the rule. For example, suppose ajudge is
attempting to establish a rule in a complex tort case involving product liability
of a vaccine protecting children from disease. The judge cannot determine
from the facts in front of him whether the drug should be marketed at all or to
only a small group of high risk children. A common law court which attempts
to ascertain what the wealth maximizing rule is may choose a rule which, from
the perspective of the participants in front of the court, seems to maximize
wealth, but which permits too little precaution. Determining the appropriate
level of precaution will be difficult for courts if the goals are Posnerian.1 1 4 In
addition, Posner and others who argue for a wealth maximizing perspective
on the law do not argue that Posnerian judges will shorten the period of time
to long run equilibrium. They argue instead that there will be real wealth
gains from having Posnerian judges. This seems wrong as a theoretical
matter.
The problem for the anti-Posnerian judge is less operationally difficult.
To the extent the anti-Posnerian goals seek "only" to achieve corrective
justice, the curves that the court must estimate are the curves of the individual
Adam and Eve before the court. Just as the Keynesian Federal Reserve Board
attempts to set interest rates and keep unemployment low, the anti-Posnerian
judge attempts to fashion justice between the parties before the court. In
addition, the anti-Posnerian judge will be able to know whether she has
accomplished that task for two reasons. The anti-Posnerian is more sure of
the curves that are being estimated, making the anti-Posnerian goal more
ascertainable. This is similar to the situation of the Keynesian Federal
Reserve Board, which is able to ascertain almost immediately whether its
attempt to lower interest rates or the level of unemployment has been
successful. This is the obvious difference between the anti-Posnerian judge
and the Posnerian judge. Some Rational Expectationists solve this problem
114. See Cooter, Prices and Sanctions, 84 CoL. L. REV. 1523 (1984) (The question in establishing the
efficient legal rule is whether legal sanctions or prices (i.e., market responses (imposing the costs on
one participant and letting that participant change policy to take account of those costs)) are more
efficient.).
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by arguing for a fixed monetary rule which will give the Rational
Expectationist Federal Reserve Board and the Posnerian judge a goal. Posner
argues for such a rule by his reliance on the Hand Formula as a simple way of
establishing what the wealth maximizing rule is.l l 5 Posner has in some ways
reduced his commitment to the Hand Formula as an all-encompassing way of
finding a fixed rule. ' 16 However, the problem remains for the Posnerian
judge of how to make the chosen rule wealth maximizing. One way that
Posner responds to this concern in his judicial decisionmaking is to try to
accumulate more facts in order to know what is efficient. This is a difficult task
for a judge. Traditionally, judges are limited to the facts in front of them.
Posner is forced by his starting position to make assumptions about the world
which other judges find unnecessary and counterproductive." 17 However, in
order to be consistent with his view of what judges are to do, Posner has no
choice.
The difference between the Posnerian and the anti-Posnerian judge can be
summarized in two points. The Posnerian judge believes that the courts can
estimate the marginal wealth curves of the participants effected by legal rules.
The anti-Posnerian judge assumes that the world is relatively fixed and that its
policies can be effective on equity in the short run. This suggests that the
Posnerian judge will have to know, or assume, more about the world in order
to decide what is the appropriate policy, and that the Posnerian judge will
have to assume more about how the world works in order to effectively carry
out a Posnerian perspective. In addition, the Posnerian judge is attempting to
minimize the disequilibrium associated with choosing the wrong rule, but the
anti-Posnerian judge is attempting to ascertain what the rule is which will
actually most fairly maximize the wealth and other equitable concerns of the
parties before the court. Accordingly, the anti-Posnerian's task is more exact,
but easier and more closely tied to the traditional evidence presented to the
court. The anti-Posnerian judge is interested in the question of impact on
others only as a secondary issue of what is fair; that is, the anti-Posnerian will
use questions of how other Adams and Eves are helped or hurt only as one
way of looking at the question of what is fair in the case before the court.
The objections to the rational expectations aspects of the Posnerian model
can be grouped into three areas that are similar to the problems posed for
rational expectations macroeconomic models."i 8 The first problem is that the
Posnerian model postulates that the legal market will clear. This is a very
strong assumption to make about a market that is not closely tied to market
transactions. Posner is extrapolating from market behavior to nonmarket
115. See supra notes 46-59 and accompanying text.
116. Compare, Posner, A Theory of the Negligence, supra note 30 (The Hand Formula is the most
efficient [wealth maximizing] rule.), with Landes & Posner, The Positive Economic Theory of Tort Law, 15
GA. L. REV. 851 (1981) (both strict liability and the Hand Formula can be wealth maximizing) and R.
POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 147-65.
117. See infra notes 151-57 and accompanying text (discussion of Lippo v. Mobil Oil Corp.).
118. See Lucas & Sargent, After Keynesian Macroeconomics, in RATIONAL EXPECTATIONS AND
ECONOMETRIC PRACTICE 295, 309-16 (R. Lucas & T. Sargent eds. 1981).
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behavior. Economists who want to rebut this argument with respect to
macroeconomic models argue that in the long run the contract and price
rigidity in the market will be a product of the information available, that is,
that expectations are rational." 9 The equivalent argument in the court
setting is that the participants in the process systematically use the available
information to process their choices. There are some indications that at least
some participants in this process participate in the process largely because of
other factors. For example, there is some evidence that the doctors who are
sued are the doctors who fail to keep the patients and their families happy in
their treatment and not necessarily the ones that make the largest mistakes in
their treatment of patients. The evidence to support the rationality of
participant behavior takes information produced by the process to measure
error, but it does not tell us if that information accurately measures the real
variables that determine such costs. The problem for those who want to
import market notions into the nonmarket world of the courts is that the
evidentiary support of market choices voluntarily produced does not exist.
This is not to claim that there are no constraints on the participants in the
legal market. Even the most perverse individual will not be able to sue
everyone all the time, but to argue that there are some constraints on
individuals in a market setting is not the same as making the argument in a
nonmarket setting. Some of the constraints on the participants in the legal
market are going to be market constraints, for example, one's ability to pay
limits one's opportunity to bring suits because of court costs and attorney's
fees even in a world with some contingency fees. Indeed, a participant in the
market for tort suits need not be mainly concerned with the market
constraints of bringing a suit, but instead may be more concerned with
awareness of legal rights and nonrational concerns of creating justice. Libel
law is one example of an area which is not dominated completely by market
considerations in determining when a suit is to be brought and how far it will
be prosecuted. Certainly, politicians as diverse as General Ariel Sharon,
General William Westmoreland, and Senator Paul Laxalt brought suits
against media defendants primarily because of the style of the coverage of
their actions, not for financial injuries to their reputations.' 20 It is true that
some of these noneconomic influences could be put into the economic
models, but the Posnerianjudge has neither the expertise nor the inclination
to worry about many such concerns.
The second problem faced by Posner in arguing for rational expectations
in the legal market is that of persistence. 121 For a participant in the legal market
119. Id. at 311.
120. The large legal fees incurred by the parties with a low probability that there would be a
significant award to cover these fees suggests something else is going on in these high visibility cases.
See Becker, IrrationalBehavior and Economic Theory, 70 J. POL. EcON. 1 (1962) (Becker argues that the
nature of the income constraint pushes economic actors toward rational behavior. However, in most
legal settings the constraint faced by the participants is not only in the economic and financial sphere
and accordingly the constraint felt by participants is very likely to be less than in normal markets.).
121. See, Lucas & Sargent, After Keynesian Macroeconomics, supra note 118, at 312-14 (discussing the
problem of persistence for macroeconomic models).
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to have rational expectations, his adjustment to changes in legal rules has to
be uncorrelated with previous adjustments. If there is a correlation, that is, if
there is a persistent error, then the estimates will not be rational, that is, there
will be systematic bias. For example, if a tort victim consistently overestimates
the gains that can be garnered from litigation she will persist in pursuing her
claim past any expected return. Some recent evidence in the product liability
area122 and other legal areas1 2 3 suggests that persistence may be an actual
problem in legal markets. One cannot prove the absence of persistence by
arguing that there are constraints. Unlike normal markets, there is no reason
to expect there to be that many repeat offenders. The evidence suggests that
despite the possibility of lawyers providing market pressure for claimants to
act rationally through contingency fees, product liability markets do not
resemble what rational markets should look like.
The third problem for Posnerian judges is justifying the use of
specification results from economic models. Posner has attempted to support
his rational expectations models by using specifications and results that
support market economic phenomena. This is a problem for several reasons.
Unlike market phenomena, there is little empirical constraint on the results
that are predicted by Posnerianjudges in their decisions. When the Posnerian
judge contends that the participant in a suit against the government is a
rational actor, he is making assumptions about the nonmarket aspects of the
transaction that are not necessarily true. The response of the rational
expectationists in the macroeconomic area is to point out that their

specifications of rational expectations can produce results which are similar to
observed results in unemployment, interest rates, and prices over time.
Posner can and does point to many situations where there is empirical support
for some activity, but the question remains as to whether the specifications of
modern economics should apply to judicial settings. For example, suppose a
model is built explaining the behavior of union members in litigating disputes
involving the National Labor Relations Act. The question is whether the
union member's behavior will parrot his own behavior in market settings.
Market forces clearly can and do play a part, but, unlike market situations, the
law may be an area in which the specifications are different. 124 In addition,
122.

Viscusi, The Determinants of the Disposition of Product Liability Claims and Compensationfor Bodily

Injuries, 15J. LEGAL STUD. 321 (1986).
123. See, e.g., D. HOROWITZ, THE JUROCRACY: GOVERNMENT LAWYERS, AGENCY PROGRAMS, AND
JUDICIAL DECISIONS 37-73 (1977) (Government attorneys have lots of nonmarket rules for

determining litigation strategies, including what cases are appealed.).

Priest has argued that

litigation should be a rational response to the incentive of parties in the process. Priest & Klein, The
Selection of Disputesfor Litigation, 13 J. LEGAL STUD. 1 (1984). However, the empirical results have not

always confirmed their prediction about when people will settle and prosecute their claims. See e.g.,
Viscusi, supra note 122; Carrington, United States Civil Appeals (Feb. 28, 1973) (unpublished
manuscript prepared for the Administrative Conference of the United States and the Federal Judicial
Center); P. DANZON, MEDICAL MALPRACTICE: THEORY, EVIDENCE, AND PUBLIC POLICY (1985).
124. See Dober v. Roadway Express, Inc., 707 F.2d 292 (7th Cir. 1983) (Posner, J.) (Posner points
out that the plaintiff acted perversely in refusing to surrender his license to get out of a night in jail
when his employer refused to adhere to the plaintiff's version of the contract by bailing him out. It is
just such perverse behavior that makes the assumption of no perversity so difficult in the legal
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perverse behavior can persist in a legal setting because the utilization of rights
uses such a small part of people's opportunities and happens so sporadically
that the market constraints are not very important. Suppose that a police
officer unjustly takes something out of my hand. I may sue him, though not
because I have lost any monetary or even nonmonetary interest, but because I
want to enforce that right. Such behavior is assumed away in models of
markets, probably correctly, probably because the impact of such behavior is
negligible. Such behavior need not be negligible in the legal setting.
Empirical work which attempts to choose model specifications, which are
significant empirically, must be based on some set of assumptions that pass
muster under one of the three rubrics discussed above. It is not sufficient to
point to a particular set of circumstances where the model specification works.
Indeed, the Rational Expectations Postulate may explain why law and
economics seem to explain so much of the working of the law but have been
less successful at demonstrating that the approach taken can provide clearer
results that would be superior. What law and economics models do is to
describe the process of adjustment to legal rule change. This can be rational
in the sense that we have discussed it, but there still may not be a superior
approach provided by economic analysis.
The next section will show that Posner in his own judicial decisionmaking
fails to adequately address all three of these concerns.
VI
RECONCILING POSNERIAN AND ANTI-POSNERIAN ASSUMPTIONS

Examining several decisions will demonstrate how Posner's assumptions
are different from those of anti-Posnerian judges. The impact of
constitutional rules on common law adjudication will be examined in an
affirmative action decision. In addition, Posner's decisions in the area of torts
and contracts, traditional areas of common law adjudication, will be
examined. In each case examined, three things stand out. First,Judge Posner
has to make more assumptions about the world in order to reach his results
within his chosen judicial framework. Second, the scope of Judge Posner's
assumptions are different in scope from the assumptions made by more
traditional judges. Third, Judge Posner requires strong empirical support for
a large array of assumptions that are unnecessary for anti-Posnerian judges.
Affirmative action concerned Posner for a long time.' 2 5 In Posner's view,
discrimination is primarily a product of statistical correlations that employers
context. Posner finds it incomprehensible to hold his employer liable for the employee's failure to
act nonperversely, but it is reasonable for people to undertake such behavior to vindicate rights. It is
also possible to hypothesize that such perverse behavior-because it is rare-will not be subject to
the market constraints of products.).
125. See R. POSNER, ECONOMIC ANALYSIS OF LAW (lst ed. 1972), supra note 30, at 304-07; R.
POSNER, ECONOMIC ANALYSIS OF LAw 536-38 (2d ed. 1978); R. POSNER, ECONOMIC ANALYSIS OF LAW
(3d ed. 1986), supra note 2, at 624-25; Posner, The De Funis Case and the Constitutionality of Preferential
Treatment of Racial Minorities, 1974 SuP. CT. REV. 1 (1974); R. POSNER, THE BAKKE CASE AND THE
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and employees use as shorthand to deal with informational gaps 12 6 or it was
the product of governmental discrimination, for example, in the South before
Brown v. Bd. of Education.127 In Posner's view, some discrimination will be
efficient. 128 In the case of Britton v. South Bend Community School Corp., 129 a
group of white teachers who were laid off by the local school corporation sued
challenging the constitutionality of provisions of the labor contract which
prevented black teacher layoffs in the event of reductions in force. In
dissenting to an affirmance of a district court order upholding that labor
contract as not violating constitutional standards, Posner makes several
assumptions consistent with his notion of what causes discrimination. In
questioning the majority's conclusion that racial segregation in the South
Bend schools and the history of slavery in Indiana support a finding that there
has been racial discrimination in hiring black teachers in South Bend (and that
this discrimination could be the basis of the contract relief provided black
teachers), Posner argues that this is not evidence of discrimination in hiring.
"There would, if the schools were racially segregated, be discrimination, but
130
not in hiring-a distinction fundamental to this case."'
Indeed, with complete segregation of whites and blacks, and identical student-teacher
ratios in black and white schools, the ratio of black to white teachers would be equal to
the ratio of black to white students-which as a matter of fact is the school board's
goal in this case. There might be no hiring discrimination even if, with segregated
schools, the ratio of black to white teachers was lower than the ratio of black to white
students, as apparently it has been throughout South Bend's history.131

Posner gets to that conclusion by assuming that "Maybe there were fewer
qualified black teachers than white teachers; the school system therefore hired
fewer black teachers relative to black students than white teachers relative to
white students; so the student teacher ratio was higher in the black than in the
white schools."' 32 Posner does not tell us where he gets the facts to support
this argument. There are other reasonable assumptions which could be made
about black teachers. For example, even if for the country there was a
difference between the number of black and white teachers, was South Bend
attractive because of its location and makeup to make the market for black
teachers different? Did discrimination in the teaching market in other places,
for example, the exclusion of black teachers in parts of the South, permit
South Bend to do better than it would otherwise have been able given the
number of black teachers nationally? In addition, why assume even if there
FUTURE OF AFFIRMATIVE ACTION

351-408.
126. See R.
127.

171 (1979); R.

POSNER, THE ECONOMICS OF JUSTICE, supra note

POSNER, ECONOMIC ANALYSIS OF LAw, supra note

41, at

2, at 623-25.

Id. at 623.

128. Id. at 624.
129. 775 F.2d 794 (7th Cir. 1985), rev'd en banc, 819 F.2d 766 (7th Cir. 1987), cert. denied, 108 S.
Ct. 288 (1987).
130. Id. at 816.
131. Britton v. South Bend Community School Corp., 775 F.2d 794, 816 (7th Cir. 1985) (Posner,
J., dissenting), rev'd en banc, 819 F.2d 766 (7th Cir. 1987) (Posner, J.), cert. denied., 108 S. Ct. 288
(1987).
132. Id. at 816.
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are different markets for black and white teachers that the school board
intended to give the same education or that the same quality of education
could not have been given with more black teachers of lower quality. If the
last point is possible, even in Posner's world, failure to hire more black
teachers could be discrimination. Posner notes that the majority does not
have evidence to support its argument that there is racial discrimination, but
he does not require support for his assumption. Judge Posner also does not
seem to appreciate that the extent to which he makes his assumption about
the market for black teachers is itself a product of his judicial perspective.
The majority does not speculate about the market for black teachers because
whether there were enough qualified black teachers is irrelevant to the
question posed by the majority in South Bend. For the majority, the question is
not the complicated issue of how does the market create discrimination, but
was there discrimination in South Bend which South Bend and the State of
Indiana helped to perpetuate. 3 3 Posner has to make much more extensive
assumptions about the market to answer what he believes is the relevant
question, "Was there market discrimination against black teachers?"' 3 4 In
order to know whether to read the constitutional privilege broadly or
narrowly the Posnerian judge has to estimate the curves for the relevant
Adams and Eves. In this case, Posner is trying to determine whether a rule
which permits cities to adopt race conscious layoff policies is wealth
maximizing. The two parties in this case are the black students (the Adam in
this case) and the white teachers (the Eve). Posner argues that the court's
adoption of a rule which imposes costs on white teachers is not clearly cost
justified.
It is plausible both that black teachers on average relate better to black students than
white teachers do and that a significant presence of black teachers in a school is
necessary to legitimize educational achievement in the minds of black students.... If
these white teachers . . . are to be sacrificed . . . there should be some competent
evidence-educational, psychological, or sociological-that their sacrifice is
necessary. 135

This is an example of Posner's use of the Posner Postulate. Posner admits
that there may be other ways ofjudging this case: "[A] possible end [to which
the laying off of these teachers might conceivably be a proper means] ... is to

remedy a violation of law." 136 However, Posner rejects the alternative, which
he considers non-wealth maximizing, of giving seniority to black teachers,
because its use is not justified by the available evidence. I3 7 Posner is not
willing to assume, as the majority does, that the purposes of the
133. Id. at 798-801.
134. Note that given the question Posner asks, there are different interpretations a Posnerian
judge could give to this evidence. For example, it is possible that one could view the failure of South
Bend to have the same pupil to teacher ratio to be a product not of quality control, especially since
that was not necessarily true of other services provided to black pupils in segregated school districts.
135. Id. at 817.
136. Id. at 815.
137. Id. at 815-16.
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antidiscrimination provisions of the Constitution could be served by such a
policy.
Judge Posner and his colleagues make very different assumptions about
the world. Indeed, this case demonstrates the need for all judges to make
assumptions and for Posnerian judges to make assumptions about the size of
market forces. Posner assumes that, in general, the situation before this
affirmative action contract provision reflected the appropriate market
pressures, but he is unable to determine how to distinguish that situation
from one in which the affirmative action seniority contract provisions for
layoff protection appropriately reflect economic changes in the labor market
for teachers. Posner could have assumed easily that the market for teachers
after the contract change was a product of rational market forces. He does
not because he, and not the market, finds the injury to white teachers to be so
large that he finds the change suspicious.
Two important things should be noted about Posner's opinion. Posner is
using techniques that the Supreme Court has adopted in other contexts. For
example, the Supreme Court has said that the proper comparison of whether
there is provable discrimination in a Title VII case is whether there is a
significant difference between the number of black teachers hired by a school
district and the number of qualified black teachers in the relevant labor
market.' 3 8 However, the Supreme Court has not limited itself to looking at
these cases only in this way.' 3 9 Posner's view, at least if taken to its logical
extreme, will mean that the court must look at these cases primarily as
exercises in wealth maximization.' 40 Posner is required by the Posnerian
assumptions to make an array of assumptions about the market that antiPosnerian judges are not required to make. In order to achieve wealth
maximization a Posnerian judge must estimate the market forces which will
138. See Hazelwood School Dist. v. United States, 433 U.S. 299 (1977). Posner cites Hazelwood in
support of his claim. Britton v. South Bend Community School, 775 F.2d 794, 817 (7th Cir. 1985)
rev'den banc, 819 F.2d 766 (7th Cir. 1987), cert. denied, 108 S. Ct. 288 (1987).
139. Compare, e.g., Griggs v. Duke Power Co., 401 U.S. 424 (1971) (An employer must
demonstrate job necessity of examination and high school requirement where job requirement has
disproportionate impact on blacks.), with Furnco Constr. Corp. v. Waters, 438 U.S. 567 (1978) (An
employer meets burden of proving job relatedness by arguing that all white list of known competent
bricklayers was necessary to achieve quality goals.). In the affirmative action context the court has
also been ambivalent about the amount of proof required of an employer. Compare, e.g., Firefighters
v. Stotts, 467 U.S. 561 (1985) (In order to assign black firefighters additional seniority, the
firefighters must show that they were the subject of discrimination by the defendants.), with Local
Number 93, Int'l Ass'n of Firefighters v. Cleveland, 478 U.S. 501 (1986) (Nonvictims of racial
discrimination may be the beneficiary of relief under Title VII.).
140. Posner clearly values wealth maximization as the chief goal of the system. He notes, "This is
not to say that [the plan here] . . . is the worst form of reverse discrimination that can be imagined.
Hiring unqualified blacks in lieu of qualified whites is a worse affront to the merit principle and to
social efficiency. For seniority is not a meritocratic principle, so that laying off more senior ahead of
less senior workers need not reduce the quality of the work force, and may increase it. Butjob rights
are precious commodities to workers . . . and the deprivation of those rights on nakedly racial
grounds is a sufficient affront if not to the merit principle then to the ideals of racial equality and of
judgment in accordance with individual worth to require something more than the slapdash effort at
rationalization attempted by the defendants.
Britton v. South Bend Community School, 775
F.2d at 820.
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impact wealth maximization. In order to come to some reasonable
conclusion, Posner must argue that the market works.
To see how important speculation and assumption are to a judge who has
adopted the Posnerian assumptions, it is useful to examine several opinions
that Posner has written in the common law areas of tort and contract. In each,
Judge Posner makes different kinds of assumptions, but always assumptions
about the world which provide policy answers outside the purview of the antiPosnerian judge. In addition, note that the Posnerian judge has to make
assumptions about market clearing, specification, and persistence that are at the
heart of the decisions of a rational expectationist judge. Of course, antiPosnerian judges do have to worry about some of the issues that are raised by
Posnerian judges. The difference between Posnerian judges and antiPosnerian judges is in the scope of those assumptions and the issues that
4
these judges find important.' '
In Evra Corp. v. Swiss Bank, 142 Judge Posner examines the issue of whether
a bank which loses the payment of a boat lessee as the result of the bank's
negligence is liable in tort to the lessee for the cost of losing an advantageous
boat lease. Posner concludes that the failure of the bank to transfer money
from a non-interest-bearing account in a timely manner which ultimately led
to an arbitration proceeding against the boat lessee was not negligence.
Posner concludes that it is not necessary for the bank to anticipate the
consequential damages associated with the possible loss of such a contract.
The bank failed to make the transfer because though the instructions were
sent from the boat lessee they evidently were not received by the bank.
[A] telex operator... dialed... [the] Bank's general telex number, which rings in the
bank's cable department. But that number was busy, and after trying unsuccessfully
for an hour to engage it the... operator dialed another number, that of a machine in
[the] . . . [b]ank's foreign exchange department which he had used in the past when
the general number was engaged. We know this machine received the telexed
141. One could argue that there is one way for Posner to use his economic assumptions in a
traditional way, and that is to use traditional notions of burden of proof. The burden of proof could
provide a method for a Posnerian judge to determine what are the appropriate assumptions to make.
In short, if a party has the burden of proof, the Posnerian judge could require him to demonstrate
that reasonable economic assumptions are not appropriate. Thus, if a party with the burden of proof
does not demonstrate that a plausible set of economic assumptions would lead to his losing, he has
failed to sustain his burden and he loses. There are two reasons why I do not think this is a way out
of the box of rational expectations and indeterminancy in which Posnerian judges sit. First, Posner
does not rely on it explicitly to determine when assumptions ought to be made. Second, this rule
does not provide Posnerian judges with the wherewithal to determine what assumptions are reasonable
and, accordingly, what economic assumptions have to be disproved. In order for a Posnerian judge
to determine what is reasonable, he must be able to show empirically that those assumptions are
relevant. Economic theory is not sufficient to provide such a measure without appropriate empirical
information to tell the Posnerianjudge which theoretical model is appropriate. The Posnerianjudge
does not have such information for all of the reasons I have chronicled above. Judge Posner has
indicated that he has a narrow view of the usefulness of such burdens of proof:
Burden of Proof is important when the evidence is in equipoise, or when no evidence is put in or
on issue, or the case is tried to a jury, which may attach great significance to who has burden of
proof, not fully realizing (or accepting) that burden of proof should determine the outcome only
when decision is balanced on the razor's edge.
Cates v. Morgan Portable Bldg. Corp., 780 F.2d 683 (7th Cir. 1985) (Posner, J.).
142. 673 F.2d 951 (1982).
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message because it signaled the sending machine at both the beginning and end of the
transmission that the telex was being received....
No one knows exactly what went wrong. One possibility is that the receiving telex
machine had simply run out of paper, in which event it would not print the message
although it had received it. Another is that whoever took the message out
of the
14 3
machine after it was printed failed to deliver it to the banking department.

Posner argues, applying the principles of United States v. Carroll Towing Co. 144
in tort, and the concept of Hadley v. Baxendale 145 in contract, that the burden
of avoiding the loss of such a lease would be lower for the boat lessee than for
the defendant bank and therefore that the bank ought not be liable.' 4 6 In
coming to this conclusion, Posner makes several assumptions about this
transaction which may be true but are made by Posner as a Posnerian judge
and would not be required of anti-Posnerianjudges. First, Posner argues that
the cost to the bank would be greater than for the boat lessee:
To estimate the extent of its probable liability in order to know how many and how
elaborate fail-safe features to install in its telex rooms or how much insurance to buy
against the inevitable failures, Swiss Bank would have to collect reams of information
about firms that are not even its regular customers. It had no banking relationship
with [the plaintiff]. . . . These were circumstances too remote from Swiss Bank's
practical range of knowledge to have affected its decisions as to who should man the
telex machines in the foreign department or whether it should install more machines
in the cable department, any more than the falling of a platform scale because a
conductor jostled a passenger who was carrying fireworks was a prospect
that could
14 7
have influenced the amount of care taken by the Long Island Railroad.

Judge Posner assumes several things. First, he assumes that it is not
possible to eliminate the risks associated with the telegram. The Bank may
have been able to attach a buzzer to the telex machine to indicate that a telex
had been received but no paper existed to print a telex message or there
could be a duplicate machine or printer which would work in case one of the
machines was out of order. Both of these adjustments may have been cheaper
cost avoiders in this case than anything the plaintiff could have undertaken to
avoid this accident. In order to reach the conclusion that these risks are not
removable, Judge Posner is assuming that the choices created by the market
are efficient. So far, this is an assumption about market behavior, but in order
to come to this conclusion, Judge Posner must also assume that the
participants are rational and that they will bring suits appropriately to force
negligent banks to do the appropriate thing. This need not be the case. Since
the supply of cases is not perfect, Judge Posner has to make all of the
assumptions discussed above about the rationality of this process. If markets
do not clear, and there is persistent aberrant behavior with respect to this
market, the conclusions Judge Posner reaches are premised on false
143.

Id. at 953.

144. 159 F.2d 169 (2d Cir. 1947).
145. 156 Eng. Rep. 145 (1854).
146. This ignores the issue of the applicability of comparative negligence to this issue. Posner
has argued that pure contributory negligence, i.e., that if the defendant is at fault he ought to not be
able to recover against a negligent defendant, is more efficient than comparative negligence. See
Posner, A Theory of Negligence, supra note 30.

147.

Evra Corp. v. Swiss Bank Corp., 673 F.2d 951, 958 (7th Cir. 1982).
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assumptions. Second, Judge Posner assumes that if the bank had adopted
some other measures, such as putting a bell on the telex machine, then the
bank still would have been liable in tort for some losses that the plaintiff boat
owner sustained. Judge Posner assumes that the options for the court are
either negligence or strict liability. However, the court also has the option to
apply negligence at different levels, that is, to choose intermediate rules.
Judge Posner contends it is not possible for the defendant bank to understand
the possible consequences if its failure to transfer the funds can lead to a loss
in income for unknowable clients. However, why not assume that a market for
insurance will be created which will over time appropriately represent the
costs and benefits of clients? Note that some package delivery companies
already provide such service at relatively reasonable rates.' 48 In fact, the
judicial system is not structured to give precisely the answers that Posner
wishes to ask of this system. With respect to whether the actions of the
defendant are negligent, the standard evidentiary response is to present
evidence of customary practice. However, this does not tell us whether the
custom is efficient. If it is not, then the court will not be able to verify the
Posnerian assumptions. However, only if the participants have correctly
allocated the risks between themselves so that the participants can know what
procedures each will undertake and insurance markets exist which permit
each to properly insure themselves against such risks will the court be able to
determine the Posnerian answer. In such a case, the allocation of
responsibility will only be possible if there is some asymmetry between the
shipowner and the bank so that one can more cheaply insure than the other.
Posner makes such an argument in this case, but he does not have the
empirical evidence before the court to support it. Accordingly, the use of
Posner's assumptions in this case leaves the judge with three possible
alternatives. The judge may not be able to ascertain what is Posnerianly
appropriate because the information does not exist or is not available. The
judge may be able to ascertain what is efficient, but it will not matter to whom
liability is assigned. The judge's assignment of liability matters and the court
is able to correctly figure out who should have liability attach to his actions.
The third category seems likely to be the smallest and the least likely to occur
in many legal situations. In the other situations, judges have to use other
principles to decide what is the appropriate policy. There are other possible
alternatives for judges to adopt besides the drive for efficiency. In this case,
one possible approach an anti-Posnerian judge could have adopted is to try to
see where the equities lie between the parties. The anti-Posnerian judge
could have concluded that the fact that a previous payment had been late and
that it was necessary to have an arbitration as to whether the boat lessee had
breached was sufficient notice so that his failure to take other precautions are
what produced the loss of the boat lease.
148. Posner could argue that this kind of insurance is a contract remedy and such an alternative is
irrelevant to the tort issue before the court.
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In order to see the extent to which Posner's propositions leave the court
subject to judicial indeterminancy, it is useful to examine a situation involving
the common law interpretation of contract. In many contract situations the
common law judge has a stronger incentive to find the economic
considerations paramount than in tort situations. Posner has stated the
responsibilities of a judge in this kind of situation:
The task for a court asked to apply a contract to a contingency that the parties did not
foresee is to imagine how the parties would have provided for the contingency if it had
occurred to them to do so. Often there will be clues in the language of the contract;
but often there will not be, and then the court may have to engage in economic
thinking-may have to decide what is the most efficient way of dealing with the
contingency. For this is the best way of deciding how the parties would have provided
for it. Each party, it is true, is interested just in his own profit, and not in the joint
likely to
profit; but the larger the joint profit is, the bigger the "take" of each party is
1 49
be. So they have a mutual interest in minimizing the cost of performance.

Judge Posner agrees with Professor Posner in interpreting contract
language. In Lippo v. Mobil Oil Corp., i50 Posner in dissent argues that Mobil
Oil ought to be able to terminate the plaintiff lessee for misbranding gasoline
and selling it under the Mobil trademark because the ability of the franchisee
to misbrand without penalty would be significant, that is, the wealth
maximizing rule will be violated by interpreting this contract so as to prevent
termination. Judge Posner states:
The injury [in this case] is the impairment of Mobil's trademarks, and cannot readily
be quantified. The fact that it cannot readily be quantified does not make it trivial; and
even if what Lippo did to Mobil was a trivial harm, still we judges] must consider the
implications if every Mobil dealer may deliberately misuse Mobil's trademarks, to his
profit, without losing his franchise. The cumulative effects could be very serious and
can be prevented under the view my brethren take only if Mobil brings suit against
every dealer emboldened by the majority opinion to engage in misbranding.15

Judge Posner argues that in order to look at this case the court must examine
the long run implications of the decision. Judge Posner adheres to the Posner
Postulate and chooses the rule that he thinks will maximize wealth in the long
run. In addition, Judge Posner assumes that the present parties intended to
permit this kind of action by Mobil and that the provision permitting
termination of a franchisee for misbranding ought to be enforced because this
provision would not exist if it did not have an economic rationale (the Market
and Coase Postulates). Finally, Judge Posner also uses the Rational
Expectations Postulate. Judge Posner implicitly asserts that Mobil would not
enforce this contract if it were not economically efficient to do so, that is,
Mobil is a rational participant in the legal process. 152 However, note the
curious fact that there is another assumption made by Judge Posner in this
case. Judge Posner assumes that the market will not permit the participants to
R. POSNER, EcONOMiC ANALYSIS OF LAw supra note 2, at 82.
150. 776 F.2d 706 (7th Cir. 1985).
151. Lippo v. Mobil Oil Corp., 776 F.2d 706, 723 (7th Cir. 1985) (Posner, J., dissenting).
152. See id. at 726 ("But the basic issue as I say is different. It is whether a rational franchisor
would, and whether this rational franchisor did, empower his dealers to defraud him by attaching his
trademark to another supplier's product.").
149.
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act rationally through the use of tort actions, for fraud, against the franchisees
for this kind of breach of contract. This is an odd assumption for it is
inconsistent with Professor Posner's assumption about rational actors, but
this clearly demonstrates the problem that exists for Posnerian judges. There
is nothing in the theory to tell them which assumption about the legal actors'
rationality is wealth maximizing. The Rational Expectations assumption
swallows the Posnerian judge in indeterminancy, and rescue is only possible
through the intervention of more assumptions about the world. Judge Posner
has not told us why this rescue could not be as easily secured by the tort
remedy, for fraudently misrepresenting his product as Mobil gasoline, as the
53
contract remedy and the Posnerian judge cannot.'
The majority in Lippo upheld the damages caused to the franchisee by
Mobil's termination. The majority understands the nature of what Judge
Posner is doing. Judge Cudahy says:
The dissent rests on a web of assumptions that we are unwilling to adopt. Lippo's
one-time use of non-Mobil gasoline occurred during a period of gasoline shortage
when Lippo apparently feared he would have no gas to sell to his customers.... What
the dissent calls fraud may have been only a small businessman's (misguided) effort to
stay in operation. The record also discloses that Mobil had opened full self-service
stations in the area near Lippo's station. ..The dissent refers to Mobil's concern that,
if leaded gas were sold as unleaded, Mobil might be subject to fines or lawsuits. But
there is no evidence that Lippo would have knowingly sold a deleterious product. If
we are to speculate freely, it is possible that the non-Mobil gas was in no way
distinguishable from Mobil gas-in fact it might,154through some quirk in the chain of
distribution, have come from the same refinery.

Judge Cudahy recognizes that Judge Posner is engaging in a Posnerian
judicial process and he rejects it as inappropriate. However, Judge Cudahy
also has to speculate beyond the confines of the record before him, but in his
speculation Judge Cudahy is much closer to the anti-Posnerian judge than the
Posnerian one. The issue for Judge Cudahy in this case is to adhere to the
first postulate of the anti-Posnerian judge, and that is to do substantive justice
between the parties. The assumptions that Judge Cudahy makes are about
achieving that aim. Ultimately the issue forJudge Cudahy is what will achieve
fairness between the parties in this case. Judge Cudahy does not view Lippo
to be a bad actor nor to have engaged in fraud because of the exigencies of
the circumstances of the breach. 15 5 Judge Cudahy does believe that Mobil
153. For a further discussion of economics in a contract setting see Afram Export Corp. v.
Metallurgiki Halyts, 772 F.2d 1358, 1369 (7th Cir. 1985) (Posner,J.) (A contract broker is better able
to avoid interest cost and should accordingly bear the risk of its occurrence.); Jason's Foods, Inc. v.
Peter Ekrich & Sons, Inc., 774 F.2d 214, 218 (7th Cir. 1985) (Posner, J.) (In general, to avoid
unanticipated loss, it is better to place liability on persons in a better position to avoid it, but here
neither is in such a position.); Smith v. North Am. Co. for Life & Health Ins., 775 F.2d 777 (7th Cir.
1985) (Posner, J.) (Insurance applicant who applied for premium policy for good risks assumed the
risk of being found uninsurable in exchange for the lower premium if found insurable.); American
'Hosp. Supply v. Hospital Prod., 780 F.2d 589, 598 (7th Cir. 1985) (Posner, J.) (The possibility of
business failure is the essential discipline of the capitalist system and, accordingly, it is unfair to give
careless businesses the benefit of the doubt in granting an injunction to protect their assets.).
154. Id. at 708 n.3.
155. Lippo v. Mobil Oil Corp., 776 F.2d 706, 712 n.10 (7th Cir. 1983) ("Neither of the
experienced judges who considered the Lippo-Mobil controversy in the district court was apparently
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had an arguable reason for not treating Lippo fairly because it was competing
with Lippo.' 56 Judge Cudahy sought fairness in these questions and he
produced a sensible decision that rejects the Posnerian judicial model. This
model, however, is not free of the need to make assumptions. The
assumptions made by the anti-Posnerians are equity and not efficiency, wealth
maximization, or rational expectations.
Judge Cudahy does not reach the economic balancing arguments ofJudge
Posner in this case for several reasons. Judge Cudahy does not seem
convinced of the dire predictions of future impact from ruling in favor of
Lippo. This may be because Mobil wrote this contract and has now changed it
with respect to the clauses involved in this dispute. He refers to the principle
that contracts should be read against the drafter. 15 7 Does this conclusion
make sense even for the least economically sophisticated judge? Perhaps, if
the rule proposed by Cudahy will primarily impact only the parties before the
court. In any court situation some aspect of a rule will involve future
situations and some only the past. If, as Judge Cudahy concludes in this case,
the main impact is on the past because this is a pure accident, that is, an
unexpected event not contemplatable by either party, then the court's
decision will only impact the parties before the court. This will be true
particularly when, as here, the parties have already reformulated their
working relationships. Sometimes the Posnerian judge concludes that the
only thing that can impact the interaction between the Adams and the Eves is
a legal rule. However, sometimes the interaction itself has an impact.
VII
CONCLUSION

There is a myth among economists that efficiency, or at least the
instrumental equivalent of wealth maximization, is more easily measurable
than is fairness. The result of that myth is the persistent view among
economists and law and economics theorists that fairness is an inappropriate
concern of decisionmakers. 15s It seems that we are beginning to convince

judges of the efficacy of this myth. In a complicated world, all scientific
endeavors

are

partially

influenced

by

myth,

that is,

by unconfirmed

assumption. The problem for the modern judge is that he is being asked to
avoid the uncertainty and difficulty of finding justice for the equally difficult
task of discovering wealth maximization. Just because economists can model
persuaded, as the dissent seems to be, that Lippo is a bad actor who, under all the circumstances
presented here, deserves to lose his business. We agree that the 'basic issue' is contract
interpretation, but the dissent's Jovian moral judgment upon Lippo is hardly irrelevant to its
conclusions.") (second emphasis added).
156. Id. at 708. ("The record also discloses that Mobil had opened full self-service stations in the
area near Lippo's station.").
157. Id. at 714.
158. Coase is the best example of this in economics. See Coase, supra note 60. However, even the
most liberal members of the law and economics adherents leave little room for equity to play an
operational role in decisionmaking. See the discussion of Calabresi in Culp, supra note 16, at 23.
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wealth maximization does not mean they have the requisite tools, perspicacity,
or temperament to find it or to transform, like modern day alchemists, wealth
maximization into equity. Even more importantly for the judge who is
seeking to use economic thinking in her judicial opinions, economics requires
just as many assumptions as does equity. Posner does not sufficiently
acknowledge those assumptions in his writing on judicial decisionmaking or in
his opinions. If the debate about the usefulness of economics is really to
begin, it will begin with an acknowledgement of those assumptions and a
discussion of their importance on the choices judges make in interpreting the
law. In addition, if the rational expectations argument is carried to its logical
and usually unstated conclusion, then it will be clear that there are no long
run reasons for judges to adopt the Posnerian judicial assumptions. The
rational expectations postulate makes all judges wealth maximizing in the
long run.
Having stated what can be done, is it possible to say what the goal of
judges ought to be? That question cannot be answered in one article. A
partial answer certainly would require some admixture of Posnerian and antiPosnerian judge. Judges will be required to evaluate the problems associated
with persistence, market clearing, and specifications in determining how and
when to apply the Posnerian model. In addition, part of the answer may be
revealed in Judge Posner's dissent in Lippo. Judge Posner does not rely
exclusively on the conclusion that his economic assumptions lead inexorably
to Mobil having the right to terminate Lippo. Judge Posner at a minimum
concludes that this economic rhetoric is insufficient to convince the reader
that these assumptions are correct. He feels it is necessary to include some
fairness rhetoric. Judge Posner points out that he believes that Lippo's
actions were "a deliberate, serious, and inexcusable breach of a fundamental
contract term' 59 and "Lippo defrauded Mobil not Mobil Lippo' 160 and that
Lippo is "not much better than a thief"'16 ' and "a bad actor who under all the
circumstances presented here deserves to lose his business."' 162 Posner
argues vehemently that this is not the basic issue,' 63 but he is responding to
the arguments of the majority partially in the language of equity. 164 In
addition, the tenor of his arguments against Lippo suggests that he is willing
to ask equity questions in these circumstances. Judge Posner needs a process
159.
160.
161.
162.

Lippo v. Mobil Oil Corp., 776 F.2d 706 (1985).
Id.
Id. at 723.
Id. at 726.

163.
164.

Id.
There are numerous other situations where Posner seems to ask equity questions as well as

efficiency ones. See, e.g., Dober v. Roadway Express, Inc., 707 F.2d 292 (7th Cir. 1983) (Employee
who was attempting to sue his employer for not adhering to collective bargaining agreement by
bailing him out had created his own damages by refusing to surrender his license to the police and
instead relying on the collective bargaining agreement, i.e., employee was unreasonable in standing
on his contractual rights.); Allen v. United Mine Workers of Am., 726 F.2d 352, 355 (1984) ("For
another it is hard to see how the position of those who like Mrs. Allen are certain to incur medical
expenses in the future is normally superior to those who actually, though unexpectedly, incur medical
expenses earlier.").
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which will specify which of the possible myriad assumptions to make about the
world. Empirical problems involving market clearing, persistence, and
functional form make it impossible to decide otherwise how to provide
Posnerian answers. Judge Posner demonstrates in the discussion in Lippo and
his passionate arguments in Britton v. South Bend Community School Corp. 165 and
in United States v. Town of Cicero 16 6 concerning discrimination that as judge he
is willing to sometimes view judicial arguments through the lens of equity.
Perhaps, for the Posnerian judge, or at least for Posner as Posnerian judge,
the missing equation necessary to permit the identification of the relevant
Posnerian assumptions is deciding what is just and fair. This is certainly true
for the majority of judges who are anti-Posnerian in outlook. If there is an
alternative mechanism that will permit Posner to easily identify the
parameters of his model and his assumptions, neither Judge nor Professor
Posner t 6 7 has presented an effective case. Until someone does, every judge
has to bejudex aequitas et iustus 168 as well as judex economicus.

165. 775 F.2d 794, 821 (1985) ("Although man does not live by self-esteem alone, and it is small
comfort to a person who loses his job as a result of discrimination in favor of a black to be told that
he has, after all, the consolation of being white, that most of the people who have discriminated
against him are themselves white, and that he may get his job back some day soon-though some of
these plaintiffs have been waiting for three years. I am willing to accept that the equal protection
clause means as a practical matter less for whites than for blacks but not that it means nothing at all,
which if this decision stands will be the approximate situation in this circuit after today.").
166. 786 F.2d 331, 334, 337 (7th Cir. 1986) ("The record compiled in the preliminary injunction
hearing makes the strongest case for violation of Title VII on a 'disparate impact' theory that I have
seen in my four years ofjudging. . . . The black people whom these ordinances exclude from public
employment in Cicero cannot be identified, hence cannot be made whole by an award of damages.").
167. Posner's attempts to justify wealth maximization on moral grounds are not sufficient to meet
these objections. See R. POSNER, THE ECONOMICS OFJUSTICE, supra note 41, at 88-115. Posner argues
that wealth is the appropriate maximand for a legal system, but this does not show how judges are to
do wealth maximization. It is this instrumental goal that is unspecified in the Posnerian model and
what judges must be able to do.
168. A fair and equitable judge.

