HOLDING A CHILD IN CONTEMPT
MAGGIE L. HUGHEY
INTRODUCrION

Robert E.,' thirteen years old, appears before the Carson
County district court as a material witness to a murder and refuses
to answer questions posed to him by the prosecution. The court
directs Robert E. to answer the questions under a guarantee of
immunity. He still refuses. The court holds Robert E. in contempt
of court and orders him to be confined in adult jail until he
agrees to testify.
A judge finds Linda A., fourteen years old, to be a "child in
need of services" ("CHINS") 2 as a result of her chronic truancy
and her refusal to obey her parents' orders not to date adult men.
She is ordered to attend school and be home by 10 p.m. on weeknights and by 11 p.m. on weekend nights. Nevertheless, Linda
continues to miss at least one day of school per week, and on two
occasions has stayed the night with her 22-year-old boyfriend. At a
contempt hearing, the court finds Linda A. in criminal contempt,
adjudges her a delinquent, and orders her to be confined in secure
detention for thirty days.
Matthew M., fifteen years old, is adjudicated a juvenile delinquent for shoplifting, and ordered to remain in nonsecure deten-

1. The stories of Robert E., Linda A., and Matthew M. are drawn from the three
dominant patterns that emerge from cases dealing with contempt by children: 1) a child
who commits direct contempt of court, see, eg., In re L.G., 639 A.2d 603 (D.C. 1994); 2)
a child who has been adjudicated a "child in need of services" and has committed indirect contempt by failing to abide by the court's dispositional order, see, e.g., State ex reL
J.S., 629 A.2d 1371 (N.J. Super. Ct. Ch. Div. 1993); and 3) a child who has been adjudicated delinquent and has committed indirect contempt by failing to abide by the court's
dispositional order, see, e.g., State ex rel. Knight, 479 So. 2d 1055 (La. Ct. App. 1985).
2. A "child in need of services" or "children in need of services" ("CHINS") are
those who come within the court's jurisdiction but are not alleged to be delinquent. The
definition would encompass, for example, a status offender, a child in need of supervision, a child in need of support or services, or a neglected or abused child. A child may
only be adjudged delinquent because of acts that would be criminal if committed by an
adult, but a child may be adjudged a CHINS based on acts that are only actionable
against children, for example, chronic truancy or disobedience. For further discussion of
the distinction between CHINS and delinquents, see infra notes 91-95 and accompanying
text.
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tion at the Middlebury Institute of Manners for thirty days. A few
days after he arrives at the Institute, Matthew M. runs away; he is
apprehended two weeks later. A contempt hearing is held, and he
is found in contempt. The court orders Matthew M. to be confined for thirty days in secure detention.
These hypothetical situations illustrate the problems that arise
when children or minors violate a court's order and consequently
face contempt proceedings. "Contempt of court" is defined broadly
as "[a]ny act which is calculated to embarrass, hinder, or obstruct
court in administration of justice, or which is calculated to lessen
its authority or its dignity., 3 The actions of Robert E., Linda A.,
and Matthew M. clearly qualify as acts of contempt. It is not so
clear, however, whether children can or should be held as
contemnors. With the creation of juvenile courts and the maturation of juvenile justice policy, the use of contempt against children, especially the use of detention to punish such contempts, has
become a questionable practice.
Beginning in the late 1800s, states adopted juvenile court
statutes to address concerns about the use of the adult legal system for children.4 The resulting juvenile courts embraced a childprotective policy favoring care, treatment, and rehabilitation over
punishment.5 Current juvenile justice policy also favors rehabilitation: extensive federal, state, and private initiatives limit the circumstances under which children may be detained, create alternatives to detention, and seek to reestablish parental control.6 Such
initiatives militate against the use of detention, an otherwise customary punishment for contempt, by judges confronted by child
contemnors. These judges, in most states, have not been assisted
with consistent statutory law or judicial precedent. This Note surveys statutes and caselaw addressing contempt by children in order
to aid judges and practitioners in their handling of child
contemnors and to suggest that state legislatures revisit their contempt statutes to ensure they are consistent with current juvenile
justice policy.7

3.

BLACK'S LAW DICIONARY 319 (6th ed. 1990).

4. See infra notes 8-14 and accompanying text.
5. See infra notes 13-14 and accompanying text.
6. See infra notes 14-44 and accompanying text.
7. The Appendix includes a state-by-state analysis of current law with respect to
child contempt procedures.
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This Note explores the muddied intersection between current
juvenile justice policy and the power of courts to punish contempt.
Part I tracks the evolution of policy that informs the modem juvenile court system and focuses on the recent efforts of Congress
and the Institute of Judicial Administration-American Bar Association Joint Commission on Juvenile Justice Standards (IJA-ABA
Commission). Part II examines the contempt power in general and
the distinctions between civil and criminal, as well as direct and
indirect, contempts. Part III discusses the use of the contempt
power against children in light of the Congressional and IJA-ABA
Commission models, state juvenile codes, recent caselaw, and
prevailing juvenile justice policy. Finally, Part IV highlights several
state models and recommends the most satisfying compromise between upholding a court's dignity and safeguarding a child's best
interests.
I. THE EVOLVING POLICY OF THE JUVENILE COURT SYSTEM

The juvenile court movement began in America in the late
1800s.8 Early reformers saw children as essentially good,9 and the
public grew increasingly uneasy with the use of adult procedures
and penalties for, and the application of rigid conceptions of guilt
or innocence to, child offenders."0 These developments cleared
the way for radical changes in the legal treatment of children."
"[S]ociety's role [became] not to ascertain whether the child was
'guilty' or 'innocent,' but 'What is he, how has he become what he
is, and what had best be done in his interest and in the interest of
the state to save him from a downward career.""' 2 The previously
unquestioned components of the adult criminal system-arrest,
trial, punishment, and stigma-became unacceptable where children were concerned. Reformers sought to design a system which
cared for, treated, and rehabilitated children." Illinois adopted

8. See In re Gault, 387 U.S. 1, 14 (1967).
9. See Andrew Walkover, The Infancy Defense in the New Juvenile Court, 31 UCLA

L. Rev. 503, 514-15 (1984).
10. Id.
11. See In re Gault, 387 U.S. at 15.
12. Id.
13. See id.at 15-16; see also 42 PA. CONS. STAT. ANN. § 6301 (West 1982) (stating
that the purpose of the Juvenile Act is to "remove from children committing delinquent
acts the consequences of criminal behavior, and to substitute therefor a program of supervision, care and rehabilitation").
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the first juvenile court statute in 1899, and since then every state,
14

as well as the District of Columbia, has adopted similar statutes.

Reflecting their foundation in the common law infancy de-

fense, 5 the early juvenile court systems sought to address legal
concerns with capacity and social concerns with the perceived
injustice of treating children as adults. The jurisdiction of these
first juvenile courts reached beyond children alleged to have committed criminal acts to all children in need of the court's services. 6 The result was a system "informal in mode and paternalistic
in tenor."' 7 A child was entitled to custody, not liberty, and if
the child's parents or guardians were unable to perform their
custodial functions, the child was subject to the state's custody.' 8
With the state acting as parens patriae, juvenile proceedings were
classified as non-adversary. That classification brought with it the
forfeiture of certain constitutional procedural protections.' 9 In a
series of decisions in the late 1960s and early 1970s, the Supreme
Court revisited the "constitutional and theoretical basis for this
peculiar system,"' holding that juvenile court adjudications were
indeed criminal in nature, and as such must comply with the es-

14. See In re Gault, 387 U.S. at 14. Puerto Rico has also joined the fold. See id.
(citing NATIONAL COUNCIL OF JUVENILE COURT JUDGES, DIRECTORY AND MANUAL 1

(1964)). The Supreme Court has upheld the constitutionality of the juvenile court system
against various attacks in over 40 jurisdictions. See id. at 14-15.
15. The infancy defense was comprised of
a series of presumptions that embodied largely intuitive judgments concerning a
child's capacity to take responsibility for individual acts. These presumptions had
the effect of screening out the non-culpable from treatment as adult offenders.
Children under the age of seven were conclusively presumed to be incapable of
taking responsibility for their acts and thus were precluded from criminal adjudication. Children over the age of fourteen were regarded as adults and thus
were presumed capable of committing crimes. Between these two ages the common law created a rebuttable presumption of incapacity.
Walkover, supra note 9, at 510-11. A few state statutes have maintained vestiges of the
common law infancy defense, setting age limits below which a child's conduct in not
punishable by adult methods. See, e.g., CAL WELF. & INST. § 733 (1984 & Supp. 1996)
(prohibiting commitment for child under 11 years of age); N.Y. FAM. Cr. ACT § 304.1
(McKinney 1983) (prohibiting detention of child under 10 years of age in secure facility);
VA. CODE ANN. §§ 16.1-278.7 (1996) (same).
16. See Walkover, supra note 9, at 516; see also R.I. GEN. LAWS § 14-1-5 (1994)
(defining the exclusive original jurisdiction of the juvenile court to include any child who
is delinquent, wayward, dependent, neglected, mentally defective, involved in adoption
proceedings, or illegitimate and in need of support).
17. Walkover, supra note 9, at 516.
18. See In re Gault, 387 U.S. at 17.
19. See id. at 16-17.
20. Id. at 17.
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sential requirements of due process.2' As a result, subsequent
revisions of state juvenile procedural law reoriented the juvenile
court system somewhat,' reintroducing concepts of adult criminal
law-"due process, accountability, and punishment"P-previously
benched in favor of care, treatment, and rehabilitation.24
The ebb and flow of juvenile justice policy continues. A focus
on punishment gave way to rehabilitation, only to return to punishment again. The current focus falls somewhere in between,
balancing the need for meaningful adjudication with policies
against the divestment of parental control and the institutionalization of juveniles. The Juvenile Justice and Delinquency Prevention
Act of 1974 (JJDPA) 5 reflects this balance as it addresses the
problems of increased juvenile delinquency.26 Recognizing that
"juvenile delinquency constitutes a growing threat to the national
welfare,"' 7 Congress declared a policy of providing the resources,
leadership, and coordination necessary:
(1) to develop and implement effective methods of preventing
and reducing juvenile delinquency, including methods with a
special focus on preserving and strengthening families so that
juveniles may be retained in their homes; [and] (2) to develop
and conduct effective programs to prevent delinquency, to divert
juveniles from the traditional juvenile justice system and to provide critically needed alternatives to institutionalization.'

21. The Court held that a juvenile is guaranteed his constitutional rights to notice,
counsel, confrontation, cross-examination, and the privilege against self-incrimination, see
id. at 27-36, as well as to application of the "proof beyond a reasonable doubt" standard, see In re Winship, 397 U.S. 358 (1970), in juvenile court adjudications. Walkover
argues that decisions from 1966 to 1970 reflect a shift in juvenile justice ideology. However, he argues that the Court stopped short of integrating all adult criminal procedural
protections into juvenile court proceedings with its holdings in In re Gault, 387 U.S. 1, 58
(1967) (concluding that appellate review is not constitutionally required in juvenile court
adjudications), and in McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971) (concluding
that trial by jury is not constitutionally required in juvenile court adjudications). Thus,
some remnants of the parens patriae theory of juvenile justice still exist. See Walkover,
supra note 9, at 517-23.
22. See Walkover, supra note 9, at 523.
23. See id.
24. See supra notes 8-13 and accompanying text.
25. 42 U.S.C. §§ 5601-5785 (1994).
26. The Act has been amended four times, in 1977, 1980, 1984 and 1988. Id.
27. 42 U.S.C. § 5601(b) (1994).
28. 42 U.S.C. § 5602(b) (1994).

DUKE LAW JOURNAL

[Vol. 46:353

The Act encourages a compromise between rehabilitation and
punishment and aims to increase flexibility of disposition. Flexibility, in turn, permits judges to personalize dispositions, thereby using
incarceration only when necessary and preserving parental control
and family cohesiveness.
The IJA-ABA Commission followed Congress' lead and devised a system consistent with the congressional mandate.29 First,
the IJA-ABA Commission proposed a redistribution of responsibility for juveniles, consistent with justifiable goals of intervention
and with respect for the rights of the juvenile, his family, and his
community? The Commission recommended that CHINS be removed altogether from juvenile court jurisdiction and that abused
and neglected children be dealt with through self-contained, noncourt-related treatment or corrections programs." The juvenile
court would only retain primary responsibility for delinquency.32
Such a redistribution was intended to permit greater individualization of treatment and disposition.
Second, the IJA-ABA Commission proposed a panoply of
alternatives for delinquency adjudications and confinement, with an
emphasis on "small community settings with a minimum of hardware, using space and design combined with staff supervision to
achieve management and physical security."'3 3 A statement of
facts supporting dispositional choices was to be required of juvenile judges, thus encouraging them to choose the least restrictive
alternative after considering the nature of the offense and the
juvenile's age and prior record.34 This proposed system contemplates juvenile disposition along a spectrum, from rehabilitation to
punishment, allowing for both extremes while holding juvenile
judges accountable for arbitrary, excessive dispositions.
State legislatures' statutory reactions to this recent shift in
juvenile justice policy are in line with the recommendations of
Congress and the IJA-ABA Commission. At least one state has
29. See BARBARA DANZIGER FLICKER, IJA-ABA JOINT COMM'N ON JUVENILE JUSTICE STANDARDS, STANDARDS FOR JUVENILE JUSTICE: A SUMMARY AND ANALYSIS
177-229 (1977).
30. See iL at 177.
31. See id.at 51-52, 177.
32. See Ud at 51-52. The juvenile court would also retain original jurisdiction over
adoption and termination of parental rights cases, as well as some cases dealing with
abused and neglected children. See id.
33. Id.at 225.
34. See id.at 199.
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adopted the Commission's standards by judicial decision." More
subtle, and perhaps more pervasive, has been the creation of alternatives to juvenile incarceration; 6 policies requiring courts to dispose of juvenile cases with the "least restrictive means"; 37 increased efforts to avoid the institutionalization of status offenders
("deinstitutionalization"); 31 strictly delineated categories of juveniles;39 exhaustive criteria for juvenile detention; and the promulgation of family-preservation statutes.4' Legislatures and courts
have attempted to strike a balance between treatment and punishment by individualizing dispositions, making institutionalization
less necessary, and encouraging family cohesiveness by reinvesting
parental control.42 In striking this balanced juvenile justice policy,
legislatures and courts currently tend to err on the side of care,
treatment, and rehabilitation, consistent with "least restrictive
means" statutes43 and with statutes that require courts to reach
dispositions in the "best interests" of children. 4

35. See Facilities Review Panel v. Coe, 420 S.E.2d 532, 535-37 (W. Va. 1992) (adopting the American Bar Association juvenile justice standards as modified by the court).
36. See, eg., KAN. STAT. § 75-5389 (West 1989 & Supp. 1994); MINN. STAT. ANN.
§ 260.185 (West 1992 & Supp. 1996); N.C. GEN. STAT. §§ 7A-289.13 and 7A-649 (1995).
37. See, eg., CAL. Civ. PROC. CODE § 1219.5 (West Supp. 1996); DEL CODE ANN.
tit. 10, § 1007 (Supp. 1994); FLA. STAT. ANN. § 39.0145 (West Supp. 1996); IOWA CODE
ANN. § 232.52 (West 1994 & Supp. 1996); KY. REv. STAT. ANN. § 600.010 (BanksBaldwin 1995); MD. CODE ANN., CmS. & JuD. PROC. § 3-802 (1995 & Supp. 1996); N.H.
REV. STAT. ANN. § 169-B:19 (1994 & Supp. 1995); In re J.H., 758 P.2d 1287, 1291 (Alaska Ct. App. 1988); In re Bullabough, 365 S.E.2d 642, 650-51 (N.C. Ct. App. 1988); State
ex reL L.E.A. v. Hammergren, 294 N.W.2d 705, 706-07 (Minn. 1980).
38. See, eg., W.M. v. State, 437 N.E.2d 1028, 1029-30 (Ind. Ct. App. 1982); State ex
reL M.S., 374 A.2d 445, 446-47 (N.J. 1977).
39. See, e.g., In re Tasseing H., 422 A.2d 530, 536-37 (Pa. Super. Ct. 1980); In re
Dina N., 455 A.2d 318, 319-320 (R.I. 1983).
40. See, e.g., ARK. CODE ANN. §§ 9-27-330 to -336 (Michie 1993 & Supp. 1995);
NEV. REV. STAT. ANN. § 62.170 (1996); WASH. REV. CODE ANN. § 13.32A.050 (West
1993 & Supp. 1996).
41. For example, Arizona, Arkansas, Florida, Kentucky, Louisiana, Maryland, Minnesota, Missouri, Montana, Nebraska, New Jersey, and Pennsylvania have all passed statutes
which extend family preservation efforts to delinquents. See Roger J.R. Levesque & Alan
J. Tompkins, Revisioning Juvenile Justice: Implications of the New Child Protection Movement, 48 WASH. U. J. URB. & CONTEMP. L. 87, 90 n.14 (1995).
42. Some measure of disjuncture between statutory promulgation and judicial implementation is inevitable. This problem is illustrated well in the judicial bootstrapping eases
discussed below. See infra notes 146-60 and accompanying text. However, the existence of
statutory law empowers parties to compel judicial compliance with that law.
43. See supra note 37.
44. For examples of "best interests" statutes, see ALA. CODE § 12-15-71 (1995 &
Supp. 1996); ALASKA STAT. § 47.10.082 (Michie 1995); CAL WELF. & INST. CODE § 202
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II. CONTEMPT POWER OF THE COURTS

In order to understand the tension between current juvenile
justice policy and the court's power to punish contempt of its orders, it is first necessary to understand the nature of the contempt
power. The power to punish for contempt is as "ancient as the
courts themselves."'4 The contempt power is inherent in the very
idea of a court;' it would be impossible for "any judicial tribunal
to fulfill its functions without power to preserve decorum and to
enforce its orders."'47 While every state has at least one statute
that recognizes, and sometimes enumerates, its courts' power to
punish contempt,4" "that contempt power exists independent of
the statute."49 Because of the essential importance of the contempt power, courts have generally held that it cannot be "confined by limitations of a statute, except in respect of punishment." 50
Contempt of court can be civil or criminal, direct or indirect.
Contemptuous conduct does not always lend itself to easy classification as civil or criminal."' That is, the same conduct may lead
the court to either remedial or punitive sanctions.5 2 The distinction between civil and criminal contempt generally turns on the
nature of the relief sought: "A contempt proceeding is civil if the

(West 1984 & Supp. 1996); DEL. CODE ANN. tit. 10, § 931 (1975 & Supp. 1994); IDAHO
CODE § 20-50 (Supp. 1996); IND. CODE ANN. § 31-6-1-1.1 (Michie Supp. 1996); IOWA

CODE ANN. § 232.1 (West 1994 & Supp. 1996); Ky. REV. STAT. ANN. § 600.010 (BanksBaldwin 1995); MD. CODE ANN., CrS. & JUD. PROC. § 3-802 (1995 & Supp. 1996);
MASS. GEN. LAWS ANN. ch. 119, § 1 (West 1994 & Supp. 1996); MICH. COMP. LAWS
ANN. § 712A.1 (West 1993); NEB. REV. STAT. ANN. § 43-246 (Michie 1995); N.Y. FAM.
Cr. ACT § 301.1 (McKinney 1983 & Supp. 1996); OR. REV. STAT. § 419A.002 (1995);
R.I. GEN. LAWS § 14-1-2 (1994).
45. Easton v. State, 39 Ala. 551, 552 (1865).
46. See, eg., 720 ILL COMP. STAT. ANN. 5/1-3 (West 1993) (reserves court's right to
punish contempt as inherent); see also In re Juvenile Action No. JT-295003, 616 P.2d 84,
86 (Ariz. Ct. App. 1980) (recognizing the inherent power of the trial court to punish
contempt); In re Williams, 306 F. Supp. 617, 618-19 (D.D.C. 1969); Bryant v. State, 271
N.E.2d 127, 130 (Ind. 1971); Young v. Knight, 329 S.W.2d 195, 199 (Ky. Ct. App. 1959).
47. Young, 329 S.W.2d at 199.
48. See Appendix.
49. In re Welfare of R.L.W., 245 N.W.2d 204, 205 (Minn. 1976).
50. Young, 329 S.W.2d at 199.
51.

See 3 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE

AND PROCEDURE § 704, 820 n.2 (2d ed. 1982) (citing McCrone v. United States, 307
U.S. 61, 64 (1939)).
52. See id at 820-21 n.2 (citing United States v. United Mine Workers of America,
330 U.S. 258, 299 (1947)).
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purpose is remedial and intended to coerce the person into doing
what he is supposed to do. If the purpose is to vindicate the authority of the court by punishing the wrongdoer, the proceeding is
one for criminal contempt." 3 Courts impose similar sanctions for
civil and criminal contempt-fines, imprisonment, or both. 4 Given the remedial nature of civil contempt, performing an act one is
accused of failing to perform-refusing to testify or refusing to pay
child support, for example-purges the contemnor of the contempt.5 5 Payment or detention are required only so long as performance is withheld. Relief from criminal contempt, on the other
hand, given its punitive nature, is available only by payment, detention, or both.56
The distinction between direct and indirect contempt is clearer, turning on the proximity of the contemptuous act to the courtroom. Direct contempt generally is any "act calculated to disturb
or obstruct the administration of justice, committed in the presence
of the court or so near thereto as to have that effect."57 Indirect
contempt, on the other hand, generally consists of "disobedience
of a lawful judgment, order, or process of the court,"5' 8 or disturbance of the administration of justice outside the presence of the
court.
This distinction and the distinction between civil and criminal
contempt are important in the application of state statutes and
caselaw. For the purposes of this study, contempt will refer to
both the court's inherent and statutory powers to maintain decorum and to enforce its orders-through civil and criminal, direct
and indirect contempts.
III. JUVENILE CODES, CASELAW, AND CONTEMPT
What role should contempt play within a system designed to
balance punishment and treatment of children? The practical necessity for the general contempt power is obvious. Without it, a
court may not be able to secure compliance with its lawful or-

53.
54.
55.
56.
57.
58.
column

See WwRGHT & MILLER, supra note 51, at 823-24.
See Appendix.
See WRIGHT & MiLLER, supra note 51, at 825-27.
See id.
ALA. CODE § 12-1-8(2) (1995); see also infra Table 1, column 2.
ALASKA STAT. § 09.50.010(5) (Miechie 1962 & Supp. 1995); see also infra Table 1,
2.
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ders5 At the same time, the exercise of this power against children is problematic. The creation of juvenile court systems, statutory grants of exclusive jurisdiction over most child-related matters,60 and explicit statutory transfer requirements 6' suggest a direct limitation on the power courts of general jurisdiction could
exert over children. In addition, a juvenile justice policy that favors rehabilitation over punishment is potentially inconsistent with
the power to punish child contemnors. This Part describes the
statutory models proposed by Congress and the HA-ABA Commission and examines the patterns and policies that emerge from
state statutes and caselaw.
A. Congressional and IJA-ABA Models for Child Contempt Statutes
Both Congress and the IJA-ABA Commission espouse a juvenile justice policy that favors rehabilitation over punishment, encourages individualized case disposition, continues the development
of alternatives to detention, and imposes judicial accountability for
excessive dispositions. 62 Because this juvenile justice policy has
significantly influenced state law reform,' it is helpful to analyze
the congressional and IJA-ABA models for dealing with child
contempt. These models may also prove useful to courts in their
rulings on child contempt and to states in their enactment of child
contempt statutes. 64
Prior to the enactment of the Juvenile Justice and Delinquency Prevention Act of 1974 (JJDPA), 5 Congress appears to have

59. See In re Williams, 306 F. Supp. 617, 618-19 (D.D.C. 1969) ("[T]he power of a
court to make an order, carries with it the equal power to punish for a disobedience of
that order, and the inquiry as to the question of disobedience has been, from time immemorial, the special function of the court.")
60. Because the common law recognized no separate juvenile court, all children who
came before a court were within its proper jurisdiction. See Walkover, supra note 9, at
509. Most current state codes grant juvenile courts exclusive original jurisdiction over all
matters dealing with children. See Appendix.
61. See Appendix.
62. See supra notes 25-34 and accompanying text.
63. See supra notes 35-44 and accompanying text.
64. Although there is no federal juvenile caselaw from the District of Columbia, the
D.C. Rules Annotated suggest the approach Congress would take if given the opportunity
to address the issue of children and contempt. See infra note 69 and accompanying text.
65. Pub. L. No. 93-415, 88 Stat. 1109 (codified as amended in scattered sections of
42 U.S.C. and 18 U.S.C. (1994)).
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been silent on the issue of child contemnors. In In re Williams, 66
after researching the power to punish child offenders for contempt,
the court reported that it found no relevant congressional legislative history.' "[W]hen contempt was mentioned [in the congressional reports or debates] it was only with respect to the provisions concerned with contempt of orders of the Juvenile Court
... ; contempt of orders of the United States District Court by
juveniles was not mentioned."'
Subsequent to the passage of the JJDPA in 1974, the District
of Columbia's law (promulgated by Congress) has become more
explicit in its treatment of child contemnors. The D.C. Rules governing juvenile proceedings now provide as follows:
(a) Summary disposition. A contempt committed by a child may
be disposed of summarily, and a contempt committed by an adult
may be punished summarily, if the judge certifies that he saw or
heard the conduct constituting the contempt and that it was
committed in the actual presence of the Court ....
(b) Criminal contempt; disposition upon notice and hearing. A
criminal contempt shall be brought only against a person who is
not a child ....
69
Official comment to the rules explains the distinction made in
subsection (a) between child and adult contemnors-the use of
"disposed"-as an effort to preclude judges from punishing child
contemnors with "action appropriate only for nonchildren, e.g., jail
sentences."70 The exclusion of children from punishment pursuant
to subsection (b) "makes clear that criminal contempt out of the
71
presence of the Court may not be brought against a child."
Therefore, although the congressional model empowers judges to
deal with a child's direct criminal contempt by using alternatives to

66. 306 F. Supp. 617 (D.D.C. 1969).
67. Id. at 619. The legislative history behind the Juvenile Court Act, at issue here,
reflects the policy of Congress in light of its duty and power to promulgate rules and
legislation to govern the District of Columbia, pursuant to Article I, Section 8, Clause 17
of the Constitution. That is, for the District of Columbia, the Congress possesses "the
blended powers of a local and national legislature." CONGRESSIONAL RESEARCH SERVICE, LIBRARY OF CONGRESS, TIM CONSTITUTION OF THE UNrrED STATES OF AMERI-

CA: ANALYSIS & INTERPRETATiON, S. Doc. No. 99-16, at 367 (1987).
68. In re Williams, 306 F. Supp. at 619.
69. D.C. R. Juv. ANN. 42.
70. D.C. R. JUv. ANN. 42(a) (advisory committee's note).
71. D.C. R. Juv. ANN. 42(b) (advisory committee's note).
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incarceration, it precludes judges from proceeding against children
for indirect criminal contempt altogether.
To understand the practical application of the D.C. Rules
governing juvenile proceedings, consider the contempt hearings of
Robert E., Linda A., and Matthew M. and query whether their
hypothetical dispositions would be proper. Under the D.C. Rules,
Robert E., the thirteen-year-old who refused to testify under a
guaranty of immunity, could be punished for direct criminal contempt. However, Robert E. could not be detained in an adult jail,
since any disposition must utilize a punishment "appropriate" for
children.72 Although what is "appropriate" for child contempt is
unclear, jail sentences would no doubt be considered inappropriate.
Linda A., the fourteen-year-old CHINS who disobeyed the
court's order to attend school and observe her curfew, and Matthew M., the fifteen-year-old delinquent who ran away from
nonsecure detention at the Institute of Manners, present different
problems: each contempt is indirect and criminal. The D.C. Rules
prohibit courts from proceeding against children for indirect criminal contempt.73 Therefore, it is clear that both Linda A.'s and
Matthew M.'s hypothetical dispositions of thirty days secure detention would be improper.74 The D.C. Rules, it should be noted,
fail to deal explicitly with civil contempts by children.
Practical application of the D.C. Rules to Robert E., Linda
A., and Matthew M. reveals Congress' decision to rely on the
distinction between direct and indirect contempt, recognizing direct
contempt's greater potential for damage to the court's authority or
dignity.75 Congress affirms the inherent judicial power by allowing
judges to deal with children who commit contempt inside the
courtroom and to punish such contempts with alternatives to jail
or detention. At the same time, Congress encourages judges dealing with children who commit contempt outside the courtroom to
be creative and to utilize available alternatives to contempt pro72. See supra note 70 and accompanying text.
73. See supra note 71 and accompanying text.
74. This does not necessarily preclude the court from proceeding against Linda A. or
Matthew M. for indirect civil contempt, however, D.C. R. Crim. Proc. Ann. 42 does not
deal with civil contempt by children. See D.C. R. CRIM. PROC. ANN. 42.
75. See, e.g., Thomas v. State, 320 A.2d 538, 541 (Md. Ct. Spec. App. 1974) (holding
that to disallow a court to punish direct contempt by a juvenile would "erode the authority of the judge to conduct court proceedings in an orderly manner, strip a trial
court of its right to deal with contemptous [sic], disruptive juvenile witnesses . . . and
throw open wide the door to conduct creating chaotic courtroom conditions").
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ceedings. The Congressional model for dealing with child contempt
appears consistent with the "best interests" and "least restrictive
means" policies.
The IJA-ABA Commission stayed true to these aims as well.
First, their Juvenile Justice Standards remove CHINS from the
jurisdiction of juvenile court system,76 eliminating the prospect of
CHINS in contempt of court-ordered placement.77 Judicial angst
is lessened and, since the juvenile court caseload is reduced in the
process, the Standards also allow judges to make more individualized initial dispositional orders and more responsive contempt dispositions for juvenile delinquents. Second, in proposed Disposition
Standard 5.4, dealing with juvenile delinquents who fail to comply
with their dispositional orders, the Commission explicitly suggests
several alternative avenues of enforcement, including a warning
and order to comply, a modification of conditions or imposition of
additional conditions, the imposition of a more severe disposition,
or prosecution for a separate new offense. 71 This standard of
dealing with juvenile noncompliance seems to envision graduated
dispositions, encouraging the presiding judge not only to choose
the least restrictive means of achieving compliance, but also to
customize his contempt dispositions to the already existing order.
Unlike the D.C. Rules, the HJA-ABA model does not address
direct contempt, civil or criminal, by a child. Therefore, any contempt disposition for Robert E.'s refusal to testify is unclear, although an adult jail sentence for his violation is clearly contrary to
policy favoring graduated, "least restrictive" dispositions. Unlike
the D.C. rules, the IJA-ABA model also deals with indirect contempt by children, although it seeks to distinguish between the
treatment of CHINS and delinquents with respect to punishment.
Under the IJA-ABA model, Linda A., an adjudicated CHINS who
has refused to comply with the court's mandatory school and curfew order, would never appear before the juvenile court for contempt proceedings, because as a CHINS she would not be a ward
of that court. On the other hand, Matthew M., an adjudicated
delinquent who has refused to comply with the court's non-secure
placement order, would come before the juvenile court and could

76. See
77. For
companying
78. See

supra notes 31-32 and accompanying text.
a discussion of CHINS and contempt, see infra notes 96-111, 127-80 and actext.
FLicKER, supra note 29, at 203-04.
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be punished for indirect contempt. However, a punishment of
thirty days in secure detention, as he received in his hypothetical
disposition, would be proper only if all other less restrictive alternatives, such as warning or modification, had been previously
exhausted.
Practical application of the IJA-ABA model to Robert E.,
Linda A., and Matthew M. reveals that model's distinction between the two groups of children most frequently handled by the
court, CHINS and delinquents. This distinction reflects consideration for court efficiency,79 as well as a recognition of the inherent differences between CHINS and delinquents. These inherent
differences make punishment of delinquents for contempt less
problematic in light of rehabilitation rationales, so long as policy
protections are in place.'0 Like Congress, the IJA-ABA Commission recognizes the judicial power to punish child contempt, given
delinquency, and encourages dispositions consistent with the "best
interests" and "least restrictive means" policies of the JJDPA.
B. State Models: Child Contempt Statutes and Caselaw
Taken together, the congressional and IJA-ABA models present a system that permits the discrete adjudication of child contempt cases, discourages the use of standard adult contempt punishments, and promotes the use of individualized dispositions that
employ the least restrictive means.
Unfortunately, few states have been as attentive, as consistent,
or as discerning as Congress and the UIA-ABA Commission in
their treatment of contempt by children. As the discussion below
illustrates, although the majority of states have specifically granted
their juvenile courts the power to punish contempt, few have dealt
specifically with the issue of child contemnors. The vague grant of
power leaves a great deal of room for judicial discretion.
When reviewing these statutes and judicial decisions, it is important to keep in mind that the majority of states have one or
more statutory policies encouraging judges, when making dispositions regarding children, to consider the child's "best interests,"
the multitude of dispositional alternatives, the "least restrictive
means" mandate, and deinstitutionalization and family-preservation

79. See supra notes 76-77 and accompanying text.
80. See supra notes 35-44, infra notes 81-82 and accompanying text.
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efforts.8 ' These policies are overarching and, regardless of inherent or statutory authority to punish child contemnors, courts are
bound by the social policies attending juvenile justice.'
Nine states rely on a broad statutory grant of the contempt
power to all courts of record; thirty-five specifically empower their
juvenile courts to punish contempt; and approximately eighteen,
including the District of Columbia, have in place contempt statutes
that deal directly with child contemnors8 3 For the states in columns 1 and 2 of Table 1, the issue of whether their juvenile and
general jurisdiction courts have the power to punish children for
contempt is largely a question of policy and judicial perception of
the courts' inherent power. For the states in column 3, the power
to punish child contemnors is a function of statutory interpretation.
On a basic level, each of the statutes in column 3 acknowledges
the court's power to hold children in contempt.
Courts themselves also generally agree that children, especially
delinquents, may be held in contempt of court.84 Of course, the
court first must have jurisdiction over the child contemnor.85 An
argument can be made that the juvenile court's exclusive jurisdiction over child-related matters deprives other courts, not sitting as
juvenile courts, of the power to punish children for direct or indirect contempt. This argument was quickly dismissed by courts reasoning that "no one court can exercise exclusive jurisdiction over
contempt proceedings. 8 6 In other words, consistent with the

81. See supra notes 35-44 and accompanying text.
82. See Thomas v. State, 320 A.2d 538, 542 (Md. Ct. Spec. App. 1974) ("Although
we have held herein that trial judges may summarily punish juveniles for direct contempt,
they, however, should bear in mind, in meting out punishment, that they are dealing with
a juvenile.").
83. See infra Table 1. For purposes of comparison, the table does not show overlap
between columns 2 and 3. It should be noted that of the 18 states appearing in column
3, 13 also have statutes granting their juvenile courts the general contempt power, namely
California, Colorado, Connecticut, Illinois, Louisiana, Minnesota, Oklahoma, Rhode Island,
South Carolina, Texas, Utah, Washington, and Wisconsin. See Appendix.
84. Conversely, no court has held that children may not be held in contempt of
court under any circumstances. Several states, however, do iot have caselaw on point.
See Appendix. At least one high state court has reserved the question. See Grajedas v.
Holum, 515 N.W.2d 444, 452 n.10 (N.D. 1994). The issue of CHINS and contempt will
be taken up infra notes 127-66 and accompanying text.
85. See, e.g., Young v. Knight, 329 S.W.2d 195, 200 (Ky. Ct. App. 1959).
86. State v. DeLong, 456 A.2d 877, 879 (Me. 1983). All but one of the cases in
Table 2 that held that both groups of children may be held in contempt (the group in
the lower right hand corner) deal with the issue of direct contempt.
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Table 1
87
STATES' STATUTORY GRANTS OF THE CONTEMPT POWER

Granting
General Power
Only

Granting General
Power Specifically
to Juvenile Court

Granting Power
Specifically for
Child Contempt

Alaska, Arkansas,
Kansas, Michigan,
Montana, New
Jersey, North Carolina, Pennsylvania,
Vermont.

Arizona, Georgia,
Hawaii, Idaho, Indiana,
Iowa, Kentucky, Maine,
Maryland, Massachusetts, Mississippi, Missouri, Nebraska, New
Hampshire, New Mexico, New York, North
Dakota, Ohio, Oregon,
South Dakota, Tennessee, West Virginia,

Alabama, California,
Colorado, Connecticut, District of Columbia, Florida,
Illinois, Louisiana,
Minnesota, Nevada,
Oklahoma, Rhode
Island, South Carolina, Texas, Utah,
Virginia, Washington,
Wisconsin.

Wyoming.

I

_I

nature of contempt, only the court "in which a contempt is committed, or whose order or authority is defied, has power to punish
it or to entertain proceedings to that end.""8 Courts also explain
their disregard of exclusive juvenile jurisdiction in cases of direct
contempt in terms of legislative intent 9 and inherent power.9"
Assuming that legislatures and courts have generally recognized a court's right to hold children in contempt so long as the
court has jurisdiction, the next logical question is: who, when, and
how? Two groups of children, delinquents and CHINS, are distinguishable.9 ' The most important distinction between delinquents
and CHINS lies in the reason each is in the juvenile system.
Courts generally adjudge children delinquent based on acts

87. For a listing of the statutes this Table is based on, see Appendix.
88. Young, 329 S.W.2d at 200 (quoting STEWART RAPALE, A TREATISE ON CONTEMPT § 13 (1884)).
89. See, e.g., In re Williams, 306 F. Supp. 617, 619 (D.D.C. 1969).
90. See, eg., Application of Balucan, 353 P.2d 631, 636 (Haw. 1960); Bryant v. State,
271 N.E.2d 127, 130 (Ind. 1971).
91. As noted previously, this latter term is used to refer to any child who comes
within the court's jurisdiction and is not alleged to be delinquent, for example, a status
offender, a child in need of supervision, a child in need of support/services, or a neglected or abused child. See supra note 2.
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that, if committed by an adult, would be criminal.92 On the other

hand, courts adjudge children CHINS based on violations that are
only actionable against children, such as chronic truancy or disobeTable 2
STATES' JUDICIAL GRANTS OF THE POWER
TO HOLD CHILDREN IN CONTEMPT 9

Finding Children
May Not Be Held in
Contempt

Finding Children
May Be Held in
Contempt

Juvenile

New Mexico, North

Delinquents

Dakota.

CHINS

Both

California, Indiana,
Maryland, New York,
North Carolina, Pennsylvania, Rhode Island.

Alaska, Minnesota,
South Carolina, Washington, Wisconsin.
District of Columbia,
Hawaii, Indiana, Kentucky, Louisiana, Maine,
Maryland, Massachusetts, Minnesota, New
York, Oregon.

dience of mandatory school attendance laws.94 This distinction
and its accompanying policy concerns help explain the tendency
for legislatures and courts to be more protective of CHINS.95 The
following sections explore existing child-specific contempt statutes
and caselaw as they pertain to both groups, and to each group individually.

92. See, e.g., N.C. GEN. STAT. § 7A-517(12) (1995) (limiting delinquency adjudications to behavior that would qualify as criminal); see also Appendix.
93. For summaries of the cases this Table is based on, see Appendix.
94. See Appendix.
95. See infra notes 96-166 and accompanying text.
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1. Child Contempt Statutes and Caselaw Applicable to Both
Delinquents and CHINS. A handful of the child-specific contempt
statutes and caselaw applies to both delinquents and CHINS. The
statutes promulgated by California, the District of Columbia,
Florida, Louisiana, Oklahoma, Rhode Island, Utah, Virginia and
Washington address both groups.9 6 Of those, the California,
District of Columbia, and Utah statutes contemplate holding
children in direct contempt only;' the Oklahoma and Washington
statutes reach only indirect child contemnors; 8 and the Florida,
Louisiana, Rhode Island, and Virginia statutes deal with both
direct and indirect contempts by children.9 9 The majority of the
statutes applicable to both delinquents and CHINS deal with direct
contempt, while those tailored to one particular group of children
recognize and set guidelines for the punishment of indirect
contempt."° On the whole, the statutes applicable to both
96. See CAL CIV. PROC. CODE § 1219.5 (West Supp. 1996) (regarding direct contempt by any minor under 16 years of age); D.C. R. ANN. 42 (directing courts to "dispose" of direct and disallowing indirect child contempts); FLA. STAT. ANN. § 39.0145
(West 1996) (delineating how courts should treat direct and indirect contempts by children); LA. CHILD. CODE § 1509(B) (West 1996) (same); OKLA. STAT. ANN. tit. 10,
§§ 7303-3.6, -7.4 (1996) (allowing courts to punish "any person" for direct contempt and
setting limit on punishment for child contempt); R.I. GEN. LAWS § 14-1-11 (1995) (allowing detention of child for direct and indirect contempt of court); UTAH R. JOV. P. 51(a)
(allowing "any minor" to be held in direct contempt); UTAH CODE ANN. §§ 78-3a-22,
-28 (1996) (designating court's power to punish child for direct contempt and setting limit
on such punishment); VA. CODE ANN. § 16.1-292 (Michie 1995) (delineating specific punishments allowable for delinquent and CHINS indirect contemnors); WASH. REV. CODE
§§ 13.32a.050, 13.32a.170, 13.32a.250, 13.34.165 (1996) (same).
97. See CAL. CIV. PROC. CODE § 1219.5 (West Supp. 1996) (making minor under 16
years of age who refuses to testify or take an oath punishable for direct contempt); D.C.
R. ANN. 42 (directing courts to "dispose" of direct contempt and denying power to punish indirect contempt by children); UTAH R. Juv. P. 51(a) (permitting punishment of any
minor for direct contempt); UTAH CODE ANN. §§ 78-3a-22, -28 (1996) (permitting and
defining punishment available for minors who fail to appear when directed by citation or
summons).
98. See OKLA. STAT. ANN. tit. 10, §§ 7303-3.6, -7.4 (1996) (allowing court to punish

child who willfully violates court order); WASH. REV. CODE §§ 13.32a.050, 13.32a.170,
13.32a.250, 13.34.165 (1996) (allowing punishment for children who fail to comply with
court placement and child support orders).
99. See FLA. STAT. ANN. § 39.0145 (West 1996) (same); LA. CHILD. CODE § 1509(B)
(West 1996) (same); R.I. GEN. LAWS § 14-1-11 (1995) (allowing detention for child in
violation of court order or "adjudged in contempt of court"); VA. CODE ANN.
§§ 16.1-248.1 (Michie 1995) (allowing court to punish child who either violates a court
order or fails to respond to a summons as contempt).
100. Of those statutes which address both delinquent and CHINS contemnors, three
deal with direct contempt, two with indirect, and two with both direct and indirect. Every
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delinquents and CHINS have a limiting effect consistent with
juvenile justice trends, either imposing a "least restrictive means"
policy on the court,'"' reigning in the court's discretion by
limiting punishment," or otherwise setting specific dispositional
guidelines. 3 Washington is the exception, where courts are
instructed to "treat the parents and the child equally for the
of applying contempt of court processes and penalpurposes
14
ties." '
State caselaw applicable to both delinquents and CHINS deals
almost exclusively with direct contempt.' In fact, with the exception of Massachusetts and Louisiana, 06 caselaw dealing with
both groups simply upholds the court's power to hold children in
direct contempt."° However, these cases still tend, like the statustatute tailored to delinquents and all but one CHINS statute-Alabama's-deals with
indirect contempt. See supra Table 1; see also Appendix.
101. See CAL Civ. PROC. CODE § 1219.5 (West Supp. 1996) (limiting punishment for
direct child contempt to least restrictive means).
102. See D.C. R. Juv. PROC. ANN. 42 (Michie 1996) (disallowing court punishment of
child contemnors by "action appropriate only for non-children, e.g., jail sentences"); LA.
CHILD CODE § 1509(B) (West 1995 & Supp. 1996) (limiting detention of child
contemnors to less than 15 days, separate from children adjudged delinquent); OKLA.
STAT. ANN. tit. 10, § 7303-7.4 (West 1987 & Supp. 1996) (limiting punishment permitted
for child in indirect contempt to a fine less than $300 and/or imprisonment less than 30
days in a juvenile detention center); UTAH CODE ANN. § 78-3a-901 (Michie 1992 &
Supp. 1996) (limit punishment available for contemnors under the age of 18 to a fine less
than $200 and/or commitment to the Division of Youth Corrections for less than 10
days).
103. See VA. CODE ANN. § 16.1-292 (Michie 1988 & Supp. 1995) (delineating proper
dispositional alternatives for delinquents, children in need of services, and children in
need of supervision held in contempt of court order, and for subsequent violations).
104. WASH. REV. CODE § 13.32a.250(1) (West 1993 & Supp. 1996) (regarding violations of orders made pursuant to Chapter 13.32a, empowering courts to develop and
enforce family reconciliation plans).
105. See supra Table 2; see also Appendix.
106. See In re Bellanger, 357 So. 2d 634, 635-36 (La. Ct. App. 1978) (holding that a
CHINS may be held in contempt of court, but that such a finding could not support a
delinquency adjudication and secure detention); Doe v. Commonwealth, 486 N.E.2d 698,
699-700 (Mass. 1985) (holding that the "exclusive jurisdiction" of the juvenile court does
not apply to a charge of criminal contempt of court based on a violation of a court
order); see also In re Knight, 479 So. 2d 1055 (La. Ct. App. 1985) (holding that a delinquent may be held in indirect contempt and placed in detention for a period not exceeding 15 days).
107. See, eg., In re L.G., 639 A.2d 603, 605 n.3 (D.C. 1994) (holding that juvenile
contempt rule is "virtually identical" to that which applies to adults); State v. DeLong,
456 A.2d 877, 880 (Me. 1983) (citing immediacy of need for action as reason for keeping
contempt power within the control of the trial judge rather than removing the contempt
question to another court); State v. Tripp, 583 P.2d 591, 592-93 (Or. Ct. App. 1978)

372

DUKE LAW JOURNAL

[Vol. 46:353

tory law, to limit judicial discretion regarding child contempt.'
On the whole, the statutes and caselaw dealing with the contempt power that can be used against both delinquents and
CHINS recognize the court's power to hold children in contempt,
especially in direct contempt, so long as the court keeps the age of
the contemnor in mind when sentencing, "since he or she generally lacks the mental and emotional maturity of an adult."1 9 Under this framework, Robert E., the thirteen-year-old who refused
to testify as a material witness to a murder, could be held in direct contempt, although his sentence to adult jail would most likely be found inappropriate."0 This system appears to privilege
punishment over rehabilitation, recognizing the potential danger of
direct contempts,"' so long as the dispositions are informed by
current juvenile justice policy. Such a balancing of concerns about
judicial authority and the child's best interests is consistent with
the D.C. Rules model for direct contempt and prevailing juvenile
justice policy.
2. Child Contempt Statutes and Caselaw Applicable to
Delinquents Only. Little legislative or judicial attention has been
given specifically to the delinquent contemnor. This lack may be
due to an assumption that delinquent children can be proceeded
(holding that juveniles can be treated the same as adults in contempt cases); In re Welfare of R.L.W., 245 N.W.2d 204, 207 (Minn. 1976) (holding that Minnesota's Juvenile
Court Act does not restrain the contempt power of the trial court); People ex rel.
Wayburn v. Schupf, 365 N.Y.S.2d 235, 238 (N.Y. App. Div. 1975) (holding that family
court has contempt power over juveniles); Thomas v. State, 320 A.2d 538, 542 (Md. Ct.
Spec. App. 1974) (holding that statute conferring exclusive jurisdiction over juveniles to
juvenile court is inapplicable to a case of direct contempt); Bryant v. State, 271 N.E.2d
127, 130 (Ind. 1971) (holding that to allow juvenile court to exercise jurisdiction over
contempt would dilute the inherent power of the trial court); Application of Balucan, 353
P.2d 631, 637 (Haw. 1960) (holding that juvenile court statute does not deprive circuit
court of its inherent power to hold a juvenile in contempt); Young v. Knight, 329 S.W.2d
195, 200 (Ky. Ct. App. 1959) (holding that court of general jurisdiction is not deprived of
power to deal with a recalcitrant juvenile witness).
108. See, eg., Schupf, 365 N.Y.S.2d at 238 (holding that the contempt power should be
"sparingly exercised" in the case of juvenile contemnors); see also Facilities Review Panel
v. Coe, 420 S.E.2d 532, 535-36 (W. Va. 1991) (encouraging legislative adoption of the
IJA-ABA Juvenile Detention Standards).
109. Schupf, 365 N.Y.S.2d at 238.
110. See, e.g., Welfare of R.L.W., 245 N.W.2d at 207 (holding that incarceration of
juvenile in adult corrections facility for direct criminal contempt is contrary to the "least
restrictive" means policy of juvenile disposition); 'see also supra note 37 and accompanying
text.
111. See supra note 75 and accompanying text.
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against for contempt and placed in secure detention. In fact, in
many instances, secure detention is permitted only when the child
contemnor is delinquent.' The statutes promulgated by Illinois,
Texas, and Wisconsin are the only ones to address contempts
committed solely by delinquents." All three statutes include
mention of indirect contempt." The Wisconsin statute is by far
the most limiting, providing exhaustive dispositional guidelines." 5
If Matthew M. violated the court's non-secure detention order
in Illinois or Texas, he could be held in contempt for leaving the
Institute of Manners and placed in secure detention. Even in Wisconsin, where the guidelines are more exhaustive, Matthew M. still
could be punished for contempt, so long as the court had explained the dispositional order to him and informed him of possible sanctions for violation." 6 This secure detention would be limited to ten days, however."l 7 These statutes reflect a policy that
punishment is appropriate for delinquent children, taking into
consideration the reason for their being in the system and the
importance of compliance for the benefit of the community.
In states that lack controlling statutes, the caselaw is consistent; courts' contempt power over delinquents is fairly well-recognized,"8 and appropriate punishment is viewed as a function of
112. See AmJz. REv. STAT. ANN. § 8-241 (West 1989 & Supp. 1995); ARK. CODE
ANN. §§ 9-27-330 to -336 (Michie 1993 & Supp. 1995); S.C. CODE ANN. § 20-7-600
(Law. Co-op. 1985 & Supp. 1995); VA. CODE ANN. §§ 16.1-249, -278.7 (Michie 1988 &
Supp. 1995).
113. See ILL COMp. STAT. ANN. 705 (West 1992) (making violation of a mandatory
restraining order in effect against a minor charged with delinquent conduct punishable as
contempt); TEx. CRIM. P. CODE ANN. § 45.522 (West Supp. 1996) (making contempt of a
court order grounds for an adjudication of delinquency); WIs. STAT. ANN. § 48.355 (West
1987 & Supp. 1995) (making violation of a delinquency dispositional order punishable as
contempt).
114. See ILL COMP. STAT. ANN. 405/5-10.5(b) (West 1992) (allowing punishment of
delinquents for violations of mandatory restraining orders); TEX. CRIM. P. CODE ANN.
§ 45.522 (West Supp. 1996) (defining delinquent conduct as that which violates a lawful
order of the court); WIs. STAT. ANN. § 48.355 (West 1987 & Supp. 1995) (making violation of delinquency dispositional order punishable as contempt).
115. See Wis. STAT. ANN. § 48.355 (West 1987 & Supp. 1995) (delineating circumstances under which a delinquent may be found in contempt of dispositional order, and
what sanctions are appropriate for the first and any subsequent violations of such order).
116. See Vis. STAT. ANN. § 48.355 (West 1987 & Supp. 1995).
117. See Wis. STAT. ANN. § 48.355 (West 1987 & Supp. 1995).
118. See, e.g., State v. Julia S., 719 P.2d 449 (N.M. Ct. App. 1986) (construing statute
which permits detention for contempt of a probation order based on a finding of the
third violation or delinquency); Hardy v. Cunningham, 167 N.W.2d 508 (N.D. 1969) (upholding detention of delinquent found to be in contempt of court for violation of proba-
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the type of contempt. For direct contempt, no distinction is made
between groups of children. It is generally held that "the court in
which the contempt occurs has full power to punish the juvenile as
it would any other person under the laws governing direct contempt of court.""' 9 However, courts are encouraged to keep the
'
age of the contemnor in mind "in meting out punishment. '""E
In
addition, several states prohibit detention of children who are not
alleged or adjudged to be delinquent;' these restrictions would
still apply in the context of a contempt. For indirect contempt, the
courts appear to be generally guided by the mandate to find the
"least restrictive means" of disposition, but their treatment of
delinquents and CHINS under that policy is quite different. The
ability to incarcerate a delinquent for contempt is well-settled;"
the only remaining issue is the permissible duration." On the
other hand, incarceration of a CHINS for contempt is generally
considered against policy and extreme. 24
Under this caselaw, Robert E., the thirteen-year-old who refused to testify, could be held in direct contempt. However, incarceration in an adult jail would most likely be found inappropriate
in light of Robert E.'s age. Matthew M., the Institute of Manners
escapee, could also be properly held in indirect contempt. And, so
long as the court acts consistently with state juvenile justice policy
and statutory limits, his hypothetical disposition of secure detention would be proper.
This caselaw reflects the policy judgment, similar to that of
the statutory law, that delinquents are different from CHINS and

tion).
119. Bryant v. State, 271 N.E.2d 127, 130 (Ind. 1971). For the laws governing direct
contempt of court in each state, see Appendix.
120. Thomas v. State, 320 A.2d 538, 542 (Md. Ct. Spec. App. 1974).
121. See In re E.M.D., 490 P.2d 658 (Alaska 1971) (noting that the legislature has
limited the incarceration of children to where the child is found to be delinquent); A
Minor v. Juvenile Div., 630 P.2d 245 (Nev. 1981) (holding that only children adjudicated
to be delinquent may be committed to punitive correctional institutions); see also supra
note 112 and accompanying text.
122. This belief underlies every statute and decision which limits detention to those
adjudged or alleged to be delinquent. See supra note 112, 121.
123. See, eg., State ex reL Knight, 479 So. 2d 1055 (La. Ct. App. 1985) (applying limits within LA. CHILD. CODE ANN. art. 1509 to limit incarceration for juvenile contempt

to fifteen days); see also LA. CHILD. CODE ANN. art. 1509 (West Supp. 1996).
124. See, eg., State v. Julia S., 719 P.2d 449 (N.M. App. 1986) (holding that there is
no statutory authority to incarcerate a CHINS for contempt of a probation order and
that such incarceration would be contra public policy).
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that stricter punishment of delinquent contemnors is appropriate.
On the whole, the law regarding delinquents and contempt is not
as replete with safeguards as those statutes and decisions dealing
with CHINS." Courts can generally hold delinquents in contempt, direct or indirect, bound only by the overarching protective
policies of the state juvenile codes.'25
3. Child Contempt Statutes and Caselaw Applicable to CHINS
Only. The bulk of the child-specific contempt statutes and caselaw
deals specifically with CHINS. The statutes passed by Alabama,
Connecticut, Minnesota, Nevada, and South Carolina address only
contempts committed by CHINS." The Connecticut, Minnesota,
Nevada, and South Carolina statutes reach only indirect child
contemnors,' while the Alabama statute reaches both direct and
indirect contempts.'2 9 These statutes have a limiting effect,
imposing either a "least restrictive means" policy on the court, 3°

125. Compare supra notes 112-26 (discussing delinquents) with infra notes 127-166
(discussing CHINS).
126. See supra notes 35-58 and accompanying text (discussing juvenile justice policy).
127. ALA. CODE § 12-15-12 (1995) (limiting action court may take against a child
who violates an order of protective supervision to the least restrictive alternative, confinement in facility for delinquents prohibited); CONN. GEN. STAT. ANN. § 46b-148 (West
1995) (CHINS who violate court order may be confined only if no less restrictive alternative exists); MiNN. STAT. ANN. § 260.301 (West 1992) (granting court power to punish
juvenile contempt, but not to predicate delinquency adjudication on such a proceeding);
NEV. REv. STAT. ANN. § 62.170 (Michie 1996) (restricting the circumstances under which
CHINS may be held in detention for contempt of a court order); S.C. CODE ANN. §
20-7-600 (Law Co-op. Supp. 1995) (allowing detention for noncompliance with placement
orders).
128. CONN. GEN. STAT. ANN. § 46b-148 (1995) (allowing punishment for CHINS who
violate "family with service needs" orders); MINN. STAT. ANN. § 260.301 (West 1992)
(allowing court to punish child who knowingly interferes with court order); NEv. REv.
STAT. ANN. § 62.170 (Miechie 1996) (delineating circumstances under which CHINS may
be held in contempt of court orders); S.C. CODE ANN. § 20-7-600 (Law. Co-op. Supp.
1995) (allowing detention for children having a record of noncompliance with court placement orders).
129. ALA. CODE § 12-15-12 (1995) (allowing juvenile courts to punish direct and
indirect contempts by children).
130. See ALA. CODE § 12-15-12 (1995) (limiting punishment for contempt with respect
to a child in violation of an order of protective supervision to least restrictive means,
consistent with 'best interests' policy); CONN. GEN. STAT. ANN. § 46b-148 (1995) (limiting
punishment for child in "family with service needs" who violates court order to least restrictive means); FLA. STAT. ANN. § 39.0145 (West Supp. 1996) (limiting punishment for
children in direct or indirect contempt to least restrictive means); S.C. CODE ANN.
§ 20-7-600(Law Co-op. Supp. 1995) (urging courts, when detaining children, to utilize
placements alternative to secure juvenile detention).
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or restricting the court's discretion regarding disposition by limiting
punishments.'
These statutes recognize the inherent power of the courts to
hold Linda A. in indirect contempt. However, they also guide and
restrict disposition. The court's decision to punish Linda A.'s contempt with thirty days of secure detention would most likely be
inappropriate in light of state "least restrictive means" policies,
or illegal because such a punishment contravenes the delinquentonly secure detention standards. These statutes appear to be
consistent with current juvenile justice policy and the congressional
and IJA-ABA models, preserving both the court's contempt power
and the child's best interests by requiring courts to employ the
least restrictive feasible disposition.
Courts have also agreed with, or at least paid lip service to,
state "best interests" and "least restrictive means" policies.'34 But
the inevitable tension between the need to preserve the inherent
power to punish for contempt and the recognition of policies fueling juvenile justice makes the caselaw regarding contempt and
CHINS less consistent. 35
A review of cases involving contempt by CHINS reveals a
basic disagreement between legislatures and courts about solutions.
When ruling against the punishment of CHINS for contempt,
courts have done so pursuant to legislative policies, varying from
simple paternalism'36 to deinstitutionalization 37 and anti-judicial

131. See MiNN. STAT. ANN. § 260.301 (West 1992) (disallowing adjudication of a delinquency based upon contempt proceeding).
132. See supra note 37.
133. See supra note 112 and accompanying text.
134. See, e.g., In re Ann M., 525 A.2d 1054, 1057 (Md. 1987) (construing contempt
power against a juvenile narrowly, in line with policy of "least restrictive means"); In re
Welfare of R.L.W., 245 N.W.2d 204, 207 (Minn. 1976) (holding that incarceration of a
juvenile contemnor in an adult corrections facility is incompatible with the "best interests"
policy of the Juvenile Court Act).
135. As a foundational matter, most of the cases which granted or denied courts the
right to hold CHINS in contempt were decided in the years 1980-1983. There are exceptions: see, eg., In re Anonymous, 247 N.Y.S.2d 323, 330 (N.Y. App. Div. 1964) (holding
that Family Court may not treat violation of order of disposition as contempt); L.A.M. v.
State, 547 P.2d 827, 835-36 (Alaska 1976) (holding that the court had authority to hold a
CHINS in contempt of court); In re Ann M., 525 A.2d at 1058 (holding that courts are
required to consider available alternatives before finding CHINS in contempt); In re
Ricardo A., 38 Cal. Rptr. 2d 586 (Cal. Ct. App. 1995) (holding that though the general
contempt statute is inapplicable in juvenile court proceedings for status violations of probation, the juvenile contempt statute applies).
136. See, e.g., In re Tasseing H., 422 A.2d 530, 535-37 (Pa. Super. Ct. 1980) (holding
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"bootstrapping" policies. 138 When ruling in favor of punishing
CHINS contemnors, courts have done so in spite of the same policies. 39 Paternalism has generally laid the theoretical foundation
for one of the latter two policies.' Deinstitutionalization policies
have aimed for individualized treatment by removing standardized
sentencing from juvenile proceedings and providing alternatives to
incarceration.' These alternative placement options encouraged
judges to employ the "least restrictive means" in juvenile dispositions," and to impose incarceration only for delinquents.'43

that "a purpose to punish is beyond the function of a juvenile court judge whose sole
function is a protective one seeking the treatment, reformation and rehabilitation of the
children brought before him" and that CHINS should therefore be treated in nonsecure
facilities, separate from delinquents).
137. See, e.g., In re Anonymous, 247 N.Y.S.2d 323, 328-29 (N.Y. App. Div. 1964)
(ruling consistently with legislative policy of deinstitutionalization).
138. "Bootstrapping," as discussed in this Note, is a practice whereby courts use the
contempt power to transform a CHINS into a juvenile delinquent. See Jan C. Costello &
Nancy L. Worthington, IncarceratingStatus Offenders: Attempts to Circumvent the Juvenile
Justice and Delinquency Prevention Act, 16 HARV. C.R.-C.L. L. REv. 41, 58 (1981). For
further discussion of this judicial practice, see infra notes 146-60 and accompanying text.
For evidence of anti-judicial bootstrapping policies, see In re Ricardo A., 38 Cal. Rptr. 2d
at 590 (frustrating attempts to bootstrap status offenders to delinquency by treating violations of probation conditions that are merely status offenses, that is, not crimes, pursuant
to CAL WELF. & INsT. CODE § 213); W.M. v. State, 437 N.E.2d 1028 (Ind. Ct. App.
1982) (disallowing contempt statute to be used to incarcerate a juvenile when the underlying act is a status offense); In re Jones, 297 S.E.2d 168 (N.C. Ct. App. 1982) (holding
that controlling statute does not permit an adjudication of delinquency to be based on
probation violations).
139. See L.A.M. v. State, 547 P.2d 827 (Alaska 1976) (allowing indirect criminal contempt of court by a CHINS to support a finding of delinquency and subsequent incarceration).
140. See, ag., In re Tasseing H., 422 A.2d at 535 (discussing the role of judge as protector as a precursor to discussion of deinstitutionalization and to an attack on judicial
bootstrapping).
141. See supra notes 36-38 and accompanying text.
142. See id.
143. See, eg., ARM_. REV. STAT. ANN. § 8-241 (West Supp. 1995) (allowing child to
be sent to state department of corrections only upon a finding of delinquency); ARK.
CODE. ANN. §§ 9-27-330 to -336 (Michie Supp. 1995) (limiting juvenile confinement to
delinquents under specific circumstances); FLA. STAT. ch. 39.0145 (Supp. 1996) (prohibiting
secure detention of CHINS); NEv. REv. STAT ANN. §§ 62.170 (Michie 1996); R.I. GEN.
LAWS § 14-1-11 (1994) (same); S.C. CODE ANN. § 20-7-600 (Law Co-op. 1935 & Supp.
1995); VA. CODE ANN. §§ 16.1-249, -278.7 (Michie Supp. 1995) (restricting detention to
children alleged to be or who are delinquent); see also In re E.M.D., 490 P.2d 658 (Alaska 1971) (recognizing that the legislature has limited juvenile incarceration to cases where
a child is found to be a delinquent minor); A Minor v. Juvenile Div., 630 P.2d 245 (Nev.
1981) (holding that only children adjudicated delinquent pursuant to NEv. REV. STAT.
§ 62.040 may be committed to punitive correctional institutions).
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Theoretically, this policy was sound, but practically, it created
problems for judges who then presided over all children in need of
the court's services-not just delinquents-with a real and perceived authority gap when it came to enforcing lawful orders
against noncompliant non-delinquents.
Courts responded to this authority gap in one of two ways.
Some, like the California Court of Appeal, upheld the apparent
legislative intent, while asking the legislature to address the slippage between law and practical applications:
As the law now stands, the Legislature has said that if a 601
[status offender] wants to run, let him run. While this may be
maddening, baffling and annoying to the juvenile court judge,
ours is not to question the wisdom of the Legislature.... It
appears to us that the Legislature must make a clear-cut decision
in this field.1"
The California court proposed three alternatives-leaving status
offenders to parental control or to a non-judicial governmental
agency or giving the court "the tools and authorities to handle
those cases"14--but took no corrective action on its own.
Other courts not satisfied with legislative suggestion-making,
like the Supreme Court of Alaska, began to practice of judicial
bootstrapping.' 6 Bootstrapping is the "use of the contempt power by juvenile courts to elevate a [CHINS] into a juvenile delinquent." 47 In states where a juvenile delinquent is defined as a
juvenile who commits a crime, courts can sometimes base an adjudication of delinquency on a citation for criminal contempt. 8
An adjudication of delinquency based on contempt allows the
judge to avoid the disposition limits set for CHINS and subject the
CHINS contemnor to those sanctions available for delinquents,
including secure detention. 9 For example, since Linda A.'s original offenses, truancy and chronic disobedience, would not be criminal were she an adult, she could not be proceeded against for
delinquency, and secure detention was not initially available as a
144. In re Ronald S., 138 Cal. Rptr. 387, 392 (Cal. Ct. App. 1977).
145. Id. at 393.

146. In L.A.M. v. State, 547 P.2d 827 (Alaska 1976), the Supreme Court of Alaska
applauded the innovation of the trial judge, while suggesting a "legislative overhaul." Id.
at 836.
147. Costello & Worthington, supra note 138, at 58.
148. See id.

149. See L.A.M, 547 P.2d at 836.
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disposition alternative. Instead, Linda A. was adjudicated a CHINS
and ordered to comply with the court's order. Linda A. subsequently violated that order, was found to be in indirect criminal
contempt, and, based on the "criminal" violation, she was adjudged to be as juvenile delinquent. Now, despite the fact that her
actions in violation of the court's order-missing school and violating her curfew-would not by themselves support a finding of delinquency, Linda A. is adjudged delinquent and secure detention is
an available disposition alternative.
Table 3
JUDICIAL BOOTSTRAPPING'50

Disallowing Bootstrapping

Allowing Bootstrapping

California, Florida, Indiana, Louisi-

Alaska, Georgia, Illinois, New

ana, Maryland, North Carolina,

Jersey.

Pennsylvania, Wisconsin.

Table 3 presents an overview of the caselaw on judicial bootstrapping. With the exception of California, Georgia, and New
Jersey, most of the law in Table 3 is more than a decade old. Half
of the states that prohibit bootstrapping have in place specific
child contempt statutes.'5 ' Of those states who do permit judicial
bootstrapping, two-Illinois and Texas-have child-specific contempt statutes.52 Concerning these last two statutes, the status of
the law regarding child contempt in Illinois is somewhat uncertain,"5 while the Texas legislature provides its courts with the

150. The states listed in Table 3 are the only ones with caselaw considering bootstrapping. In addition, Texas is unique in its statutory prohibition on bootstrapping. For
summaries of the relevant cases and the Texas statute, see Appendix.
151. See supra Table 1.

152. See id.
153. Illinois statutory law seems to contemplate only delinquent contemnors, pursuant
to 705 ILL. COMP. STAT. 405/2-26, 3-27, 4-24, 5-10.5, 5-28 (West 1992 & Supp. 1996).
The caselaw, on the other hand, is split. In In re Baker, 376 N.E.2d 1005 (Ill. 1978), the
Supreme Court of Illinois held that "the court clearly cannot use a contempt finding as a
basis for an adjudication of delinquency under the valid and unambiguous terms of the
Juvenile Court Act." Id. at 1007. But, a few years later, in In re G.B., 430 N.E.2d 1096
(Ill. 1981), the Court upheld the trial court's use of its inherent power to incarcerate a
child contemnor. See id. at 1100.
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"tools and authorities" to bootstrap. 1m Although Georgia and
New Jersey are new to the "allowing bootstrapping" fold, current
juvenile justice policy clearly does not favor bootstrapping. 5
The arguments on both sides of the bootstrapping fence are
strong. Bootstrapping is defended as a necessary corollary to jurisdiction over CHINS, in order to guarantee compliance with court
orders. 56 As one court has argued, "[t]he ability of a court to
preserve its own jurisdiction and orders transcends other concerns,
such as the juvenile/adult distinction."' 7 After all, if the court
can make a lawful order regarding Linda A.'s conduct, it should
be able to compel compliance with that order. However, the policies against judicial bootstrapping are equally clear. Theoretically,
the "judicial use of criminal or quasi-criminal sanctions as punishment for [child] contempt is inconsistent with the rehabilitative
purpose of the juvenile justice system."'5 Legally and logically, it
"permit[s] the court to accomplish indirectly that which it could
not accomplish directly."' 59 Bootstrapping allows courts to put
Linda A. in secure detention through the "back door" of a contempt-based delinquency proceeding. For these reasons, courts are
increasingly wary of bootstrapping;' 6° however, the frustrations
that inspired the practice have not been eliminated.
The appropriate punishment for CHINS contemnors is a fertile area for disagreement. As discussed above, both CHINS and
delinquents are treated the same with respect to direct contempt.
In general, courts retain the power to punish direct contempt by
children, so long as they keep in mind the age of the contemnor.'6' For CHINS, there is the additional anti-bootstrapping
safeguard in some states of prohibiting secure detention of children who have not been adjudged delinquent.' 6

154. In Texas, the practice of bootstrapping is codified in Tex. Fam. Code Ann.
§ 51.03(a) (West 1996); see also infra notes 168-70 and accompanying text.
155. See infra notes 158-60 and accompanying text.
156. See Costello & Worthington, supra note 138, at 59.
157. State v. Tripp, 583 P.2d 591, 593 (Or. Ct. App. 1978).
158. Costello & Worthington, supra note 138, at 59.
159. In re Tasseing H., 422 A.2d 530, 537 (Pa. Super. Ct. 1980).
160. See, e.g., In re Ricardo A., 38 Cal. Rptr. 2d 586 (Cal. Ct. App. 1995) (holding
that when violations of probation conditions are merely status offenses and not separate
crimes, the court's contempt power should be exercised without bootstrapping the offenders into delinquency).
161. See supra notes 109 and accompanying text.
162. See supra note 143.
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With respect to indirect contempt, however, courts scrutinize
punishment for CHINS more closely. At one extreme, some courts
find an abuse of discretion when the contempt power is wielded
against CHINS without considering or exhausting the alternatives.'3 These courts would most likely find Linda A.'s placement in secure detention inappropriate.
At the other extreme, a handful of states permit incarcerating
CHINS for contempt, even without bootstrapping." In these latter cases, the courts generally require that the child understand the
potential consequences of disobedience, that the violation be severe, and that all less restrictive alternatives be considered by the
court and found ineffective. 65 Linda A.'s detention in a secure
facility for thirty days would most likely be inappropriate for two
reasons. First, her violation would not reach the caselaw standard
of "egregiousness."'6 Second, a disposition of thirty days secure
detention would not qualify as least restrictive, nor could the court
argue that all less restrictive alternatives would be ineffective since
the violation was Linda A.'s first. This approach might nevertheless provide the correct compromise between the demands of
deinstitutionalization and bootstrapping by allowing dispositional
flexibility without sacrificing judicial order.
On the whole, the law regarding CHINS and contempt is both
more exhaustive and more protective than that dealing with delinquents. Recognizing the court's inherent contempt power, legislatures have promulgated specific "least restrictive means" and deinstitutionalization policies, increasingly frustrating judicial attempts
to bootstrap. Those courts that do allow the secure detention of
CHINS have systems in place to balance judicial necessity with
prevailing juvenile justice policy.

163. See In re Ann M., 525 A.2d 1054, 1058 (Md. 1987).
164. See, ag., State ex rel L.E.A. v. Hammergren, 294 N.W.2d 705 (Minn. 1980); In
re Darlene C., 301 S.E.2d 136 (S.C. 1983); State v. Norlund, 644 P.2d 724 (Wash. Ct.
App. 1982); In re D.L.D., 327 N.W.2d 682 (Wis. 1983).
165. See L.E.A., 294 N.W2d at 707-08; In re Darlene C., 301 S.E.2d at 138; In re
D.L.D., 327 N.W.2d at 692.
166. See, ag., In re Darlene C., 301 S.E.2d at 137-38 (holding that the juvenile's behavior, resulting in 14 appearances before the juvenile court over a two-and-a-half-year
span, will be considered "egregious").
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THREE STATE MODELS

Courts have zealously preserved their right to punish contempt, regardless of the age of the contemnor. Because this power
is inherent in the courts, legislatures have recognized that their
sole means of controlling it lies in reasonably shaping contempt
punishment practices. 67 Driven by current juvenile justice policy,
legislatures have attempted to promote "best interests" and "least
restrictive means" policies by statutorily guiding and limiting dispositions of child contempt. These statutes' concentration on CHINS
most likely reflects either a moral judgment about the appropriateness of punishing non-delinquent youth or a social judgment that
these children simply need more protection than their delinquent
counterparts. The special attention given indirect contempt offenses
most likely derives from the recognition that CHINS will more
often commit indirect, rather than direct, contempts. In addition,
the potential influence of the Congressional and IJA-ABA Commission models should not be ignored. Child-specific contempt
statutes rely on the same policies underlying the Congressional and
IJA-ABA models, recognizing the judicial power to punish child
contemnors while limiting the use of traditional adult contempt
punishments and promoting dispositions consistent with state policies.
For the foregoing reasons, state legislatures which have promulgated child-specific contempt statutes more closely follow current juvenile justice policy than do their counterparts in Table 1,
columns I and 2. Of particular interest to legislatures considering
revision should be the statutes promulgated by Texas, Florida, and
Wisconsin.
The Texas statute is interesting for its innovation and historical perspective-including its statutory codification of judicial bootstrapping."6 In Texas, failure of a child to obey a lawful order of
the court is not punishable as contempt, but becomes grounds for
an adjudication of delinquency, and is punishable as such. 69 This
167. See In re Welfare of R.L.W., 245 N.W.2d 204, 205-207 (Minn. 1976) (stating that
although the contempt power is independent from legislative statute, "as a matter of
judicial administration it is the more prudent course" to punish child contemnors in a
way consistent with legislative policies mandating separate treatment for children).
168. See supra notes 146-60 and accompanying text for a discussion of judicial bootstrapping.
169. See TrEx. FAM. CODE ANN. § 51.03(a) (West 1996) (stating that delinquent conduct includes conduct which violates a lawful order of the juvenile or general jurisdiction
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would be the case, it would seem, even if the conduct underlying
the violation was not itself a delinquent act. Such a legislative
move reflects the judicial frustration with the disjuncture between
policies denouncing the institutionalization of CHINS and the
practical
reality of CHINS refusing to obey lawful court or170
ders.
As the disfavor for the practice of judicial bootstrapping increases,' 7 1 however, a new system of juvenile classification and
disposition in contempt proceedings must be devised.'
Florida
and Wisconsin propose two such systems.
The Florida statute permits courts to find both delinquent
children and CHINS in both direct and indirect contempt of
court.' The statute is significant for its detailed effort to put the
"least restrictive means" policy into effect. The legislature specifically states its policy of deinstitutionalization of child contemnors,
treats delinquents and CHINS separately, encourages the court to
use alternative sanctions, and creates the position of "alternative
sanctions coordinator" to assist the court at disposition.74 The
result is both plain and functional. In 1992, the Supreme Court of
Florida held that juveniles cannot be incarcerated for contempt of
court by being placed in secure detention facilities.
Although
the decision received much negative publicity for having allegedly
compromised the authority of juvenile court judges, the court's
holding was sound, and was consistent with current juvenile justice
policy and the Florida legislature's well-established statutory preference for deinstitutionalization.
Reminiscent of the IJA-ABA Commission model, Wisconsin
provides for punishing only delinquents for direct contempt, within

court).
170. See In re Ronald S., 138 Cal. Rptr. 387 (Cal. Ct. App. 1977) (discussing the need
for a legislative grant of coercive power for juvenile courts to compel obedience to their
orders); cf. State v. Julia S., 719 P.2d 449, 453 (N.M. Ct. App. 1986) (dealing with the
now-repealed New Mexico statutory scheme, which employed a three-strike rule for
CHINS who violated probation orders and which allowed incarceration after the third
violation).
171. See supra notes 156-60 and accompanying text.
172. This issue is especially interesting in light of the IJA-ABA Commission's decision
to remove status offenders, and largely the entire class of CHINS, from juvenile court jurisdiction. See supra notes 30-32 and accompanying text.
173. See FLA. STAT. ANN. § 39.0145 (West Supp. 1995).
174. Id.
175. See A.A. v. Rolle, 604 So. 2d 813, 818-19 (Fla. 1992).
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a system that employs safeguards similar in theory to, yet different
in practice from, those used by Florida. The Wisconsin statute
does list alternative sanctions for contempt. 76 But it also adds
two new twists. First, before holding a child in indirect contempt
of a dispositional order, the court initially must show that the child
understood the order as well as the possible consequences of violation.' Second, subsequent violations may be punished pursuant
to the adult contempt statute,"8 provided that the child understood the order and consequences of contempt of that order, that
the violation is egregious, and that less restrictive alternatives have
been considered and found ineffective.'79 Again, the test of the
statute's effectiveness is in its judicial application. In this case,
however, the statute has not been successful in limiting unwarranted judicial expansion. Although the Wisconsin legislature sought to
address the issue of delinquent contemnors, choosing specifically
not to deal with CHINS, the statute's ill-defined central policy and
basic test lent themselves easily to judicial application in cases of
contempt by CHINS.'
Thus, the Wisconsin statute, although
true to the spirit of alternative sanctions and perhaps more exhaustive than Florida's, is a muddled invitation to judicial expansion and abuse.
In light of current juvenile justice policy, the mandates of
Congress and the HA-ABA Commission, and the difficulties of
practical application, Florida appears to provide the exemplary
state model. The statute provides a strong statement of policy, an
acknowledged grant of the contempt power, a clear distinction between classes of children, and a practical system of graduated

176. Wis. STAT. ANN. § 48.355(6)(d) (West Supp. 1995) (providing the following alternative sanctions: placement in a secure facility for less than 10 days; suspension or limitation of the child's driving privileges; home detention less of than 20 days, with possible
electronic monitoring; or less than 25 hours of uncompensated community services work).
177. See Wis. STAT. ANN. § 48.355(6)(a) (West Supp. 1995).
178. See Wis. STAT. ANN. § 785.01 (West 1981 & Supp. 1995).
179. See Wis. STAT. ANN. § 48.355(6)(g) (West Supp. 1995).
180. In In re D.L.D., the Supreme Court of Wisconsin held that
a status offender may be found in contempt and incarcerated ... [if] (1) the
juvenile is given sufficient notice to comply with the order and understands its
provisions; (2) the violation of the court order is egregious; (3) less restrictive
alternatives were considered and found to be ineffective; and (4) special confinement conditions are arranged consistent with sec. 48.209, stats.
327 N.W.2d 682, 689 (Wis. 1983); see also V.G. v. State, 331 N.W.2d 632, 633 (Wis. Ct.
App. 1983) (noting that where the In re D.L.D. criteria are met, a juvenile court may
impose secure detention as a penalty for a status offender's contempt).
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alternative sanctions. Although the Florida model does not eliminate all of the difficulties attending the policy of deinstitutionalization, it does provide an "alternative sanctions" support system
that helps both to ensure judicial compliance and to absorb the
damage of potential disobedience.
CONCLUSION

All courts have jurisdiction to punish some child contemnors,
at least those who commit contempt in the court's presence. Which
groups of children the courts are entitled to hold in contempt and
what dispositions are available depends on the jurisdiction. Regardless of the specific form of their contempt power, courts confronted with a child's contempt should keep in mind current juvenile justice policies and aim to diversify and individualize their
dispositions. At the same time, state legislatures should revisit
their statutes regarding children and contempt in an effort to conform to the congressional and IJA-ABA Commission models and
current juvenile justice policy. Although legislatures do not have
the power to limit a court's inherent contempt power, they can
provide reasonable restrictions on the punishments that result.
Legislatures should realize that the power to limit punishment of
child contemnors is a powerful tool that should not go unused.
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APPENDIX
COMPENDIUM OF LAW ON CHILDREN AND CONTEMPT181

181. This Appendix is a compilation of all state statutes and caselaw relating to the
issue of child contemnors: column 1 provides statutory definitions which may aid in the
application of contempt-specific statutes and caselaw; column 2 lists any and all statutes
or cases relevant to the general contempt power, and column 3 presents any and all
statutes and caselaw dealing specifically with child contemnors.
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