DEVELOPMENTS UNDER THE FREEDOM OF
INFORMATION ACT-1988
INTRODUCTION

The twenty-second year of the Freedom of Information Act'
(FOIA) witnessed a gain for a special class of FOIA requesters, federal
prisoners, 2 which was all the more remarkable since it came from an

unlikely source-the United States Supreme Court. 3 This decision, representing the first time in FOIA litigation that the Court has recognized
a distinction based on a requester's identity,4 stands out as a sure victory
for FOIA requesters in a year that otherwise saw mixed results in the
continuing debate over just how free government information should be.5
Some have concluded that the trend in FOIA law is turning toward
reduced public access to key government information, 6 and this trend

certainly continued in 1988. The most notable example of such reduction came from a decision of the United States Court of Appeals for the
1. 5 U.S.C. § 552 (1982 & Supp. V 1987).
2. See infra notes 34-81 and accompanying text.
3. United States Dep't of Justice v. Julian, 108 S.Ct. 1606 (1988).
4. See infra notes 56-81 and accompanying text.
5. Compare, eg., Wolfe v. Department of Health and Human Servs., 839 F.2d 768, 770 (D.C.
Cir. 1988) (en banc) (holding that agency records revealing status of rulemaking process can be
withheld under exemption 5) with Tax Analysts v. Department of Justice, 845 F.2d 1060, 1067 (D.C.
Cir. 1988) (holding that agency records containing district court tax opinions must be made available to private company FOIA requester, even though opinions are otherwise publicly available),
aff'd, 109 S.Ct. 2841 (1989). For a discussion of Wo/fe, see infra notes 82-109 and accompanying
text. For a discussion of Tax Analysts, see infra notes 114-37 and accompanying text.
The debate over the freedom of information also took place in the executive branch. See infra
notes 217-76 and accompanying text (discussion of the views of Attorney General Edwin Meese III
on the FOIA Reform Act of 1986, 100 Stat. 3207, 3207-48 (codified at 5 U.S.C. § 552(b)(7)).
6. See, eg., Note, Developments Under the Freedom of Information Act-1986, 1987 DUKE
L.J. 521, 521 (review of the year's developments showed "few victories for advocates of increased
disclosure of government information"); id. at 567 ("A number of district court decisions expanded
the ability of agencies to withhold information or escape judicial review.") [hereinafter Note, Devel.
opments -1986]; Note, Developments Under the Freedom of Information Act-1985, 1986 DUKE
L.J. 384, 384 ("[1985] witnessed a number of developments the net result of which is that public
access to government information has been further curtailed."); id. at 384 n.2 (noting "recent trend
toward restricting public access to government information") [hereinafter Note, Developments1985]; Note, Developments Under the Freedom of Information Act-1984, 1985 DUKE L.J. 742, 742
("[1984] witnessed a continuation of the trend toward restricting public access to government information.") [hereinafter Note, Developments---1984 ].
For a discussion of developments under the FOIA in prior years, see the annual FOIA Notes in
the Duke Law Journal from 1970 to 1987.
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District of Columbia Circuit, 7 which held that agency records revealing
the status of the rulemaking process fell within exemption 58 and the
deliberative process privilege. 9 Another example of a reduction came
from a D.C. Circuit decision that held section 777 of the Tariff Act10
qualifies as an exemption 311 statute and is therefore outside of the scope
of FOIA.12
The trend toward reduced public access was not without its excep13
tions, however. In fact, 1988 proved to be a good year for commercial
and nonprofit organizations, 14 and labor unions 15 who sought to use government information as a tool to advance the interests of their
organization. 16
The year also witnessed courts continuing to sort out the 1986
amendments' 7 to exemption 7;18 the courts interpreted the amendments
to further restrict public access to law enforcement records,' 9 and then
used the restrictive interpretation to settle new questions, 20 though with
7. Wolfe v. Department of Health & Human Servs., 839 F.2d 768 (D.C. Cir. 1988) (en bane)
(Food & Drug Administration records indicating status of rulemaking process held exempt under
exemption 5, deliberative process privilege). For a discussion of Wolfe, see infra notes 82-109 and
accompanying text.
8. 5 U.S.C. § 552 (b)(5) (1982 & Supp. V 1987).
9. See, eg., NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975) (quoting Tennessean
Newspapers, Inc. v. FHA, 464 F.2d 657, 660 (6th Cir. 1972)) (extending FOIA protection, under
exemption 5, to the "decision-making processes of government agencies").
10. 19 U.S.C. § 1677f (1982 & Supp. V 1987).
11. 5 U.S.C. § 552(b)(3) (1982 & Supp. V 1987) (exemption 3 provides for exemption of materials classified statutes).
12. See infra notes 181-95 and accompanying text.
13. E.g., Payne Enters. v. United States, 837 F.2d 486 (D.C. Cir. 1988) (commercial enterprise
granted timely access to Air Force contracting information); Army Times Publishing Co. v. Department of Army, 684 F. Supp. 720 (D.D.C. 1988) (publisher of newspaper granted access to list of
servicemen names and addresses). For a discussion of Payne and cases involving commercial requesters, see infra notes 138-49 and accompanying text; for a discussion of Army Times, see infra notes
155-63 and accompanying text.
14. Tax Analysts v. Department of Justice, 845 F.2d 1060 (D.C. Cir. 1988) (nonprofit organization granted access to district court tax opinions held in Justice Department files), aff'd, 109 S. Ct.
2841 (1989). For a discussion of Tax Analysts, see infra notes 114-37 and accompanying text.
15. See, eg., United States Dep't of Navy v. Federal Labor Relations Auth., 840 F.2d 1131 (3d
Cir. 1988) (court ordered names and addresses of workers released to union), cert. denied, 109 S. Ct.
632 (1988). For a discussion of the cases involving union FOIA requests, see infra notes 165-80 and
accompanying text.
16. See infra notes 82-180 and accompanying text.
17. Freedom of Information Reform Act of 1986, 100 Stat. 3207, 3207-48 (codified at 5 U.S.C.
§ 552(b)(7) (1982 & Supp. V 1987)).
18. 5 U.S.C. § 552(b)(7) (1982 & Supp. V 1987).
19. For a discussion of the restrictive interpretation which the executive branch gave the 1986
amendments, see infra notes 217-94 and accompanying text.
20. Courts addressed the question of whether documents that were disclosable when created
remain disclosable when they take on subsequent investigatory significance. See infra notes 197-215
and accompanying text.
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21

differing results.
Developments in the executive and administrative branch also focused on the 1986 FOIA amendments. 2 2 Early in 1988 the Attorney
General issued a memorandum to all executive departments and agencies
that provides guidelines about the implementation of the FOIA Reform
Act of 1986.23
The memorandum from the Attorney General is important because
it gives explicit direction to the executive branch on how to respond to
inquiries arising under the new law;24 the memorandum also seeks to
shape an important area of FOIA law by giving a broad reading to the
1986 amendments. According to the Attorney General, the legislative
changes were a long overdue correction 25 of a federal information policy
26
that he believed had tilted too far towards liberal disclosure.
The area of public access to agency computer records continued to
present difficult practical questions to agencies, 27 including the problem
of how much effort agencies must exert to comply with the Act;28 the
courts also addressed this issue. 29 Finally, additional executive agencies
30
released FOIA guidelines.
The Freedom of Information Act received relatively little attention
from Congress during 1988. Two bills were introduced to revamp parts
21. Compare Gould v. General Servs. Admin., 688 F. Supp. 689 (D.D.C. 1988) (court holds
departmental audit materials that take subsequent investigatory significance in light of 1986 amendments withholdable under rewritten exemption 7) with John Doe Corp. v. John Doe Agency, 850
F.2d 105 (2nd Cir. 1988) (court granted target of Pentagon procurement fraud investigation routine
audit reports even though reports took on subsequent importance in investigation), cert. granted, 109
S. Ct. 1116 (1989). For a discussion of these cases, see infra notes 197-215 and accompanying text.
22. Attorney General's Memorandum on the 1986 Amendments to the Freedom of Information Act-A Memorandum for the Executive Departments and Agencies Concerning the Law Enforcement Amendments to the Freedom of Information Act, 5 U.S.C. § 552, Enacted as the
Freedom of Information Reform Act of 1986, §§ 1801-04 of the Anti-Drug Abuse Act of 1986, 100
Stat. 3207, 3207-48 (Dec. 1987). For a discussion of the Attorney General's Memorandum, supra,
see notes 217-94 and accompanying text.
23. 100 Stat. 3207, 3207-48 (codified at 5 U.S.C. § 552(b)(7) (1982 & Supp. V 1987)).
24. See infra notes 230-94 and accompanying text.
25. See infra note 222 and accompanying text.
26. See infra notes 222-23 and accompanying text.
27. For an earlier discussion of problems facing agencies in complying with requests for information kept in an electronic format, see Note, Developments-1987,supra note 6, at 578-79 (concluding that when government lacks authority to withhold information in print form, it also lacks
authority to withhold same information held in electronic format).
28. See infra notes 303-28 and accompanying text (discussing whether Energy Department has
to reprogram computers in order to comply with FOIA request).
29. See, eg., Tax Analysts v. United States Dep't of Justice, 845 F.2d 1060, 1067 n.16 (D.C.
Cir. 1988) ("If compliance with the FOIA, despite its provision for the payment of costs, takes on
nightmarish qualities for agencies, congressional adjustments to the law are their only answer."),
aff'd, 109 S. Ct. 2841 (1989).
30. See infra notes 314-17 and accompanying text.
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of the Act, 31 but neither one is likely to be enacted. 32 However, court
decisions handed down during 1988 place a greater burden on agencies to
comply with FOIA requests and may result in future legislative
33
activity.
I.

A.

JUDICIAL DEVELOPMENTS

Exemption 5 and PresentenceReports: Identity Matters

Although the courts have held that the Freedom of Information Act
is a statute about "openness" and "access," the question of whether federal prisoners can use FOIA 34 to gain access to their presentence reports
has nagged the federal judiciary. 35 Probation officers prepare presentence reports pursuant to Rule 32(c) of the Federal Rules of
Criminal Procedure 36 in order to aid district courts in sentencing prison31. See infra notes 319, 343 and accompanying text.
32. State Dept. Criticizes Kleczka FOI Bill, 14 ACCESS Rep. (Monitor Pub. Co.) No. 7, at 5
(Apr. 11, 1988) (Rep. Glenn English, a prominent voice on FOIA, quoted as saying that the legislation was "not presently under consideration ...and not likely to be considered in the near future.");
see also notes 318-47 and accompanying text.
33. See infra nbte 163.
34. 5 U.S.C. § 552 (1982 & Supp. V 1987). Section 552(b) provides exemptions to the Act's
general requirement that all agency records shall be disclosed.
35. See, eg., Lykins v. United States Dep't of Justice, 725 F.2d 1455, 1458 (D.C. Cir. 1984)
(government argued presentence reports were exempt since they were not "agency records," thus
failing threshold FOIA requirement); Carson v. United States Dep't of Justice, 631 F.2d 1008, 1009
(D.C. Cir. 1980) (government argued presentence reports not converted to agency reports by transmission from probation service to Parole Commission); Durns v. Bureau of Prisons, 804 F.2d 701,
703 (D.C. Cir.) (government argued presentence reports exempt under FOIA exemption 5, 5 U.S.C.
§ 552(b)(5)), vacated, 108 S.Ct. 2010 (1988); Brief for Respondent at 7, Crooker v. United States
Parole Comm'n, 469 U.S. 926 (1983) (No. 83-2082) (Solicitor General conceded that presentence
reports are "agency records" but are still exempt from mandatory disclosure). See also 14 ACCESS
Rep. (Monitor Pub. Co.) No. 10, at 5 (May 18, 1988) ("At various times, the government has argued
that the reports were not agency records, that Rule 32(c) and the Parole Act created a disclosure
scheme outside of the FOIA, that the rule and the statute combined to make an Exemption 3 statute,
and that Exemption 5 protected the reports."). See generally Note, A Control Test for Determining
"Agency Record" Status Under the Freedom of Information Act, 85 COLUM. L. REv. 611, 616-19
(1985) (discussing whether "documents in the possession of a nonagency are agency records" and
whether "records created by government entities not subject to the FOIA become agency records
upon transfer to a FOIA agency").
This issue had even reached the Supreme Court before. In 1983, the Court agreed to hear
arguments on whether presentence reports were agency records, but the government conceded the
point before the Court considered the issue. Brief for Respondent at 13, 15, Crooker v. United States
Parole Comm'n, 469 U.S. 926 (1983) (No. 83-2082). In United States Dep't of Justice v. Julian, 108
S. Ct. 1606 (1988), the court did not reach the threshold "agency records" question since, as the
Court noted, "[t]he Government does not dispute this conclusion [that presentence reports are
agency records] on this appeal." Id. at 1610 n.6.
For an excellent discussion of Julian and its impact, see Shockley, The FederalPresentence
Report: Postsentence Disclosure Under the Freedom of Information Act, 40 ADMIN. L. REV. 79
(1988).
36. Rule 32(c) provides in pertinent part:
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ers, 37 and to assist the Parole Commission in making parole decisions. 38
While the United States Court of Appeals for the District of Columbia
Circuit has held that a prisoner does not enjoy special access to his
presentence report under FOIA, 39 the Ninth Circuit Court of Appeals
ruled in Julian v. United States Departmentof Justice that, although certain portions of presentence reports may be withheld, FOIA provides no
"blanket exemption for presentence investigation reports" when the
FOIA requester is the subject of the report. 4° Faced with a split between
the Ninth Circuit and the District of Columbia Circuit, "and because it
raises several important statutory issues,"' 41 the Supreme Court granted
certiorari to review the Ninth Circuit's decision in Julian.42
The Supreme Court affirmed the Ninth Circuit's holding that a prisoner does enjoy special access under FOIA and can review his own
presentence report. 43 In Julian, the Court rejected the government's
contention that presentence reports are protected from disclosure under
exemptions 344 and 5.45 In support of exemption 346 protection, the govA probation officer shall make a presentence investigation and report to the court before
the imposition of sentence unless the court finds that there is in the record information
sufficient to enable the meaningful exercise of sentencing authority pursuant to 18 U.S.C,
3553, and the court explains this finding on the record.
FED. R. CRIM. P. 32(c)(1).
The Rule also specifies how a court shall disclose the contents of the report to a defendant: "At
a reasonable time before imposing sentence the court shall permit the defendant and the defendant's
counsel to read the report ...but not including any final recommendation as to sentence ....
" Id.
at 32(c)(3)(A) (emphasis added).
37. Presentence reports contain, inter alia, the defendant's prior criminal record, a description
of the circumstances behind the crime, a discussion of the loss suffered by the victim, and any other
information useful to the court in making its sentencing decision. Id. at 32(c)(2).
38. See Julian, 108 S.Ct. at 1608 (discussion of penological purposes of sentencing reports),
Presentence reports are prepared pursuant to the Parole Commission and Reorganization Act
of 1976, 18 U.S.C. § 4205(e) (1982 & Supp. IV 1986). Section 4207(3) directs the Parole Commission to consider the reports in making parole decisions. See also 28 C.F.R. § 524.10, .12(e) (1988)
(providing for classification and subsequent review of each newly committed inmate, and for preparation of staff summaries regarding such classifications).
After sentencing, the reports are then forwarded to the Bureau of Prisons to assist in penological classification and to the United States Parole Commission to assist in parole consideration.
39. Durns v. Bureau of Prisons, 804 F.2d 701 (D.C. Cir.), vacated, 108 S.Ct. 2010 (1988).
40. Julian, 806 F.2d 1411, 1416 (9th Cir. 1986), aff'd, 108 S.Ct. 1606 (1988).
41. Julian, 108 S.Ct. at 1611.
42. 107 S.Ct. 3209 (1987).
43. Julian, 108 S.Ct. at 1614.
44. Id. at 1611-12.
45. Id. at 1613-14.
46. Exemption 3, 5 U.S.C. § 552(b)(3) (1982), provides that disclosure of an agency record is
not required if it is:
Specifically exempted from disclosure by statute (other than section 552b of this title),
provided that such statute (A) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue, or (B) establishes particular criteria
for withholding or refers to particular types of matters to be withheld ....
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ernment argued that Rule 32(c) and the Parole Act are statutes which
"specifically exempt[ ] from disclosure" 47 certain agency records such as
presentence reports. 4 8 But the Court accepted only half of this argument. Writing for the majority, Chief Justice Rehnquist acknowledged
that "[t]o some extent [it] is clearly true" that Rule 32(c) and the Parole
Act specifically exempt some information from disclosure.4 9 The Court
identified three categories of information exempt from disclosure under
FOIA: "any information in the report that relates to [1] confidential
sources, [2] diagnostic opinions, and [3] other information that may
cause harm to the defendant or to third parties."'50 The Court, however,
was unmoved by the government's argument that the rest of the information in the presentence report also warranted exemption. Chief Justice
Rehnquist concluded: "Beyond [the delineated exemptions], however,
neither the Rule nor the Act satisfies the requirements of Exemption
3."51 Citing changes in both Rule 32(c) and the Parole Act as evidence
52
of Congress's increased willingness to disclose reports to defendants,
the Court rejected the government's argument that the reports should be
withheld under exemption 3.
The government also argued that the changes in Rule 32(c) and the
Parole Act had a narrow impact because, in addition to mandating disclosure, Congress limited access to the reports by requiring the return of
all presentence reports after the defendant and defense counsel reviewed
them.5 3 But Chief Justice Rehnquist refused to accept this line of reasoning, saying: "Admittedly this provision does qualify somewhat the defendant's access to his or her presentencing report.., but in our opinion
it does not convert the Rule, a part of which is essentially designed to
mandate disclosure, into a statute that 'specifically exempt[s] from disclosure' for purposes of Exemption 3 of the FOIA. ' '5 4 The Court thus
47. Id.
48. Julian, 108 S. Ct. at 1611-12.
49. Id. at 1611.

50. Id.
51. Id.
52. Id. at 1611-12.
The Court saw the various changes as intended to "facilitate[ ] disclosure of the balance of the
report to the defendant." Id. at 1612. The most relevant changes were the 1983 amendments, which
mandate disclosure of the presentence report to both defendant and defense counsel at a reasonable
time prior to sentencing or parole hearings. FED. R. CRIM. P. 32(c). The Court also pointed to
recent changes in Rule 32(c) and the Parole Act, which permit disclosure to a defendant who is
facing sentencing or is eligible for parole, as evidence of an increasing willingness on the behalf of
Congress to make presentence reports more available to defendants/prisoners. Julian, 108 S. Ct. at
1611-12.
53. Id. at 1612.
54. 108 S. Ct. at 1612. The Court follows a similar analysis for finding that the Parole Act does

not withstand scrutiny as an exemption 3 statute. See id.
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held that under section 552(b)(9), the government must disclose any
"reasonably segregable portion" 55 of the presentence report not con56
tained within any of the three categories of information outlined above.
The Court's dismissal of the government's exemption 3 argument
broke no new ground, since courts have been reluctant to extend exemption 3 beyond its limited confines.5 7 However, in rejecting tl e government's exemption 5 claim, the Court presented a fresh and promising
spade to some FOJA claimants attempting to unearth government
secrets. In denying the applicability of exemption 5 in this context, Chief

Justice Rehnquist noted that the exemption "incorporate(s] the privileges
which the Government enjoys under the relevant statutory and case law

in the pretrial discovery context."' 58 The Court then applied traditional

exemption 5 analysis and reviewed whether a third party had access to
presentence investigation reports; 59 the Court pointed out that disclosure
to third persons is generally unavailable for "fear that disclosure of the
reports will have a chilling effect on the willingness of various individuals
55. Id. at 1612 n.8 (quoting 5 U.S.C. § 552(b)(9) (1982)).
56. Id. at 1612.
57. Those confines, as defined by the courts and statute, 5 U.S.C. § 552(b)(3) (1982), limit
exemption 3 coverage to instances in which an agency has "particular criteria" determining what
should be withheld. See, eg., CIA v. Sims, 471 U.S. 159, 167 (1985) (National Security Act, by
requiring CIA Director to protect "intelligence sources and methods," gives particular guidance on
what should be withheld; exemption 3 applies); Consumer Prod. Safety Comm'n v. GTE Sylvania,
Inc., 447 U.S. 102, 123 (1980) (Consumer Product Safety Act provides sufficient criteria to guide
disclosure; exemption 3 applies); see also Note, Developments-1987 supra note 6, at 588-93 (discussing exemption 3 and recent developments); cf CNA Fin. Corp. v. Donovan, 830 F.2d 1132,
1138-40 (D.C. Cir. 1987) (Trade Secrets Act too broad to qualify under exemption 3, since Act
"appears to cover practically any commercial or financial data collected by any federal employee
from any source."), cert. denied, 108 S.Ct. 1270 (1988); J. FRANKLIN & R. BOUCHARD, GUIDEBOOK TO THE FREEDOM OF INFORMATION AND PRIVACY ACTS § 1.06, at 1-48 to -50 (1987) (noting
that exemption 3 "allows the withholding of information prohibited from disclosure by another
statute only if the statute" meets one of the exemption's two requirements) (emphasis added).
58. Julian, 108 S. Ct. at 1613 (quoting Renegotiation Bd. v. Grumman Aircraft Eng'g Corp.,
421 U.S. 168, 184 (1975)); see also United States v. Weber Aircraft Corp., 465 U.S. 792, 799 (1984)
(the Machin privilege is covered by exemption 5 because it precludes routine disclosure of statements); FTC v. Grolier Inc., 462 U.S. 19, 26-27 (1983) (same).
59. Julian, 108 S.Ct. at 1613. The emphasis is supplied by Chief Justice Rehnquist, who underscored the term "third party" throughout his opinion. Moreover, the distinction between a
"third party" requester and a first party requester weighed heavily in the majority's opinion. See id.
But the dissent rejected this distinction, even the term "third party" itself, as illegitimate. Justice
Scalia argued in dissent that prior to the majority's holding, the scope of exemption 5 was unaffected
by the particular needs or identity of the requester. Hence, he dismissed as "inaccurate" the majority's finding that the cases denying disclosure to third parties are inapposite when the requester is the
subject of the report. Id. at 1618 (Scalia, J., dissenting). But Justice Scalia identified the most acute
problem with the majority opinion as its consideration of different classes of FOIA requesters. Justice Scalia questioned the very semantical premise of the majority's opinion: "The reasoning of the
cases, like the reasoning of the scholars and the language of the statute, recognizes no such thing as a
'third party requester,' since it affirms that all FOIA requesters have equivalent status, and
equivalent right to the public documents that the FOIA identifies." Id.
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to contribute information ... [and because of] the need to protect the
confidentiality of the information contained in the report."' 60 The Court,
however, found these concerns unpersuasive when the requester is the
subject of the report, observing that there is "no indication... that similar restrictions on discovery of presentence investigation reports have
been recognized by the courts when the individualrequester is the subject
of the report."' 6 1 This lack of precedent, coupled with the Court's earlierstated view that Rule 32(c) clearly speaks in favor of disclosure to defendants, led the Court to conclude that "the reasoning of the cases denying disclosure to third party requesters [has] little applicability to a
'62
request by a defendant to examine his own report."
Supporting its conclusion that the government cannot assert its exemption 5 privilege against a requester who is the subject of the report,
the Court noted that although courts have been silent on the issue, Congress has not. In particular, the Court argued that the mandatory disclosure provisions Congress added to Rule 32(c) and the Parole Act "speak
60. Id. at 1613.
The Ninth Circuit Court of Appeals, whose reasoning the Court upheld in Julian, subsequently
handed down a decision on presentence reports that is a noteworthy contrast to the Court's holding
in Julian. The court of appeals, without reaching the application of the FOIA, held that a
presentence report, a psychiatric evaluation, and a postsentence report of a dead defendant must be
disclosed to third parties who make a sufficient showing. United States v. Schlette, 842 F.2d 1574
(9th Cir. 1988).
In Schlette, a newspaper and the estate of an attorney murdered by the subject of the presentencing reports filed requests under both the FOIA and FED. R. CRIM. P. 32(c) for access to the
documents. Id. at 1576. The Ninth Circuit ordered the documents released under Rule 32(c), on
the grounds that the district court and the Government "did not articulate any legitimate reason for
maintaining confidentiality of the documents in the face of sufficient showings for disclosure." Id. at
1584. In deciding to order release of the reports, the court of appeals set forth its test for release of
presentence reports to third parties. While the court acknowledged some of the Julian Court's concerns about releasing presentence reports to third parties, see Julian, 108 S.Ct. at 1613, in the end
the court was unimpressed: "[Miany of the oft-asserted justifications for confidential treatment of
presentence reports are not valid .... Schlette, 842 F.2d at 1581. The Schlette court's test requires
third parties to "make some threshold showing that disclosure will serve the ends of justice." Id.
The court added that it will look beyond the "confidential" label worn by presentence documents,
and instead will balance the concerns for confidentiality and the needs of justice. Id. at 1583. In
both cases before the court, a sufficient showing had been made. Id. at 1583.
A useful comparison can be made between Schlette and Julian, even though the Schlette court
did not reach the applicability of FOIA to presentence reports. These two cases can be harmonized
by following Chief Justice Rehnquist's approach in Julian: by focusing on the identity of the requester and the identity of the subject of the requested material the court could order the material
released. When the subject of the presentence report is alive and well, under the Supreme Court's
holding in Julian, he-and he alone among FOIA requesters--can get access to the reports under
the FOIA. However, if the defendant is dead, it appears that a minimal showing by a third party can
gain disclosure.
61. Julian, 108 S.Ct. at 1613 (emphasis added).
62. Id. at 1613. In fact, the Court noted that "there seem to be no reported judicial decisions
on the subject." Id.
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so strongly against the existence of a privilege on the part of the Government when the request is from the subject of the report that we think it
accurate to say that Congress has strongly intimated, if it has not actu63
ally provided, that no such privilege should exist."
The Court then explicitly addressed its holding's logical corollary:
the identity of the requester does matter. In reaching its conclusion that
nothing in exemption 5 prohibits the Court from making "an agency's
duty to disclose a presentence report turn on the nature or identity of the
requester," 64 the Court had to distinguish its holding in FTC v. Grolier.65
In Grolier, the Court held that a FOIA requester who had been involved
in litigation with the FTC did not have a right to documents covered by
the work-product doctrine, even though the litigation had ended. 6 6 The
Grolier Court had applied the test of "whether discovery would normally
be required during litigation with the agency."' 67 In Julian, the government contended that Grolier stands for the principle that the identity of
the requester does not matter.6 8 In response, the Chief Justice stated
that, notwithstanding Congress's broad language, "nothing in Grolier, or
in the language of Exemption 5, requires that . . . a privilege against
disclosure must nonetheless be extended to all requests for these reports,
or to none at all."' 69 While reaffirming the holding in Grolier, the Court
"decline[d] the Government's invitation to extend it to circumstances in
which there is no basisfor a claim ofprivilegefrom disclosure against one
class of.requesters, although there is a perfectly sound basis for resisting
disclosure at the behest of another class of requesters."70 Thus the Chief
Justice established that in the context of presentence reports, all requesters are not equal, 71 reasoning that this decision is compatible with Grolier because "there simply is no privilege preventing disclosure" when the
72
subject of the report requests access.
63. Id. at 1614.
64. Id.
65. FTC v. Grolier, 462 U.S. 19 (1983). For a discussion of Grolier, see Note, Developments
Under the Freedom ofInformation Act-1983, 1984 DUKE L.J. 377, 410-13. For additional insight
into Grolier, compare the Julian majority's reading of Grolier, 108 S. Ct. at 1613-14, with Justice
Scalia's dissent, id. at 1617-18.
66. Grolier, 462 U.S. at 26.
67. Id. at 27.

68. Julian, 108 S. Ct. at 1614.
69. Id.
70. Id. (emphasis added).
71. "In this case, it seems clear that there is good reason to differentiate between a governmental claim of privilege for presentence reports when a third party is making the request and such a
claim when the request is made by the subject of the report." Id.
72. Id. But see id. at 1617 n.2 (Scalia, J., dissenting) ("The privilege protecting presentence
reports is unquestionably 'well recognized in the case law as precluding routine disclosure.'" (quoting United States v. Weber Aircraft Corp., 465 U.S. 792, 799 (1984)); cf United States v. Martinello,
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The revolutionary nature of the Court's conclusion that the FOIA
requester's identity matters was recognized by Justice Scalia, who wrote
a strong dissent. 73 He called the majority's opinion a "bombshell in the
area of FOIA law" 74 because it "makes a departure, sure to engender

confusion and litigation, from the general principle of the Freedom of
Information Act that individual characteristics of requesters are not to be
considered."' 75 The dissent criticized the majority's holding as triggering
"[a] genuine revolution in accepted FOIA principles" in order to reach
'76
"today's peculiar result."
The majority's holding that the identity of the requester is relevant
to a FOIA inquiry transformed the fundamental nature of FOIA, ac-

cording to Justice Scalia's reasoning. "It is too well established to warrant extensive discussion-or at least until today has been-that the
FOIA is not meant to provide documents to particular individuals who
have special entitlement to them, but rather 'to inform the public about
agency action.'
This reading of FOIA dictates that "all individuals
have equal rights of access."' 78 According to the dissent, the majority
opinion transformed the long-established principle that "in applying Exemption 5 the individuating characteristics of the particular requester are
",77

556 F.2d 1215, 1216 (5th Cir. 1977) ("Rule 32(c)(3)(A) and (B) F.R.CR.P. does not provide that a
presentence report on one defendant be disclosed to any of his codefendants.").
73. 108 S. Ct. at 1614-19 (White & O'Connor, J.J., joined dissent). Justice Kennedy took no
part in the consideration or decision of this case.
74. Id. at 1618.
75. Id. at 1614-15.
76. Id. at 1616. For Justice Scalia, "today's peculiar result" concerns legal reasoning rather
than outcome. As Justice Scalia observed, only minimal substantive differences separate FOIA's
approach from the approach of the Parole Act and Rule 32(c): "I am frank to admit that I cannot
readily conceive why allowing a defendant or an inmate to keep a copy of the report is significantly
more threatening than allowing him to read and make notes about it." Id. at 1615. But the dissent
read the Parole Act and Rule 32(c) as requiring only that a defendant be allowed to read his
presentence report and make notes, not to keep a copy of the report. Since those amendments were
enacted after FOIA,the dissent asserts that their interpretation controls the question of retention (or
nonretention) of the presentence reports. Id. at 1615-16.
77. Id. at 1616 (quoting NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 143 n.10 (1975)) (emphasis added by Justice Scalia).
78. Id. (quoting DEP'T OF JUSTICE, ATTORNEY GENERAL'S MEMORANDUM ON PUBLIC INFORMATION SECTION OF ADMINISTRATIVE PROCEDURES ACT iv (1967)) (emphasis added by Jus-

tice Scalia).
Justice Scalia also approvingly quoted Professor Davis:
The Act's sole concern is with what must be made public or not made public. The Act
never provides for disclosure to some private parties and withholding from others. The
main provision of section 3 says that information is to be made available 'to the public' and
the central provision of subsection (c) requires availability of records to 'any person.'"
Julian, 108 S.Ct. at 1616 (quoting Davis, The Information Act: A PreliminaryAnalysis, 34 U. CHI.
L. REV. 761, 765 (1967)).
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not to be considered. ' 79 Instead of the majority's "identity matters" test,
the dissent volunteered this principle: "[I]f an Exemption 5 privilege
cannot be asserted. against one particular requester, it cannot be asserted

against the world ...."80
Justice Scalia concluded his vigorous dissent from the majority's

"bombshell" holding with his own parade of horrors:
[O]nce we have adopted the principle [that requester identity can be
taken into account], we have condemned the lower courts (and, I suppose, ourselves) to an appreciable increase in the volume of FOIA litigation, as one requester after another tests whether some statute, some
principle of law, some
court rule, justifies taking his particular charac81
teristic into account.
If Justice Scalia accurately forsees the import of the majority's holding,
then the Julian decision will have widespread ramifications. Commercial
requesters, investigation targets, and opponents of particular government
policies, whose FOIA requests and ensuing litigation are considered be-

low, could all benefit or suffer from an identity-specific inquiry.
B. Exemption 5 and Agency Records: D.C. CircuitExpands The
Scope of Deliberative Process Privilege
In an important decision defining the public's ability to monitor the

regulatory decisions of the federal government, a badly divided District
of Columbia Circuit Court of Appeals found that exemption 5 of the
Freedom of Information Act 82 justified the withholding of agency log-

books that indicated which rulemaking proposals had won agency approval but still awaited the imprimatur of the Office of Management and

Budget (OMB). The District of Columbia Circuit's opinion in Wolfe v.
Department of Health and Human Services 83 effectively shuts the door
79. 108 S.Ct. at 1617 (emphasis added). To support his contention, Justice Scalia cites NLRB
v. Sears, Roebuck, & Co., 421 U.S. 132, 149 n.16 (1975), and EPA v. Mink, 410 U.S. 73, 86 (1973),
as support for the proposition thatCOIA does not permit inquiry into the unique needs of the
individual seeking the information. See Julian, 108 S.Ct. at 1617.
80. Id.
By deduction, Justice Scalia also must believe that the obverse is true: if an exemption 5 privilege can be asserted against the world, it can be asserted against any particular requester regardless

of his identity.
81. Ia at 1618.
82. 5 U.S.C. § 552(b)(5) (1982).
83. 839 F.2d 768 (D.C. Cir. 1988) (en banc), vacating 815 F.2d 1527 (D.C. Cir. 1987) (panel
opinion). For a discussion of the D.C. Circuit's political use of ordering rehearings en banc, and
reversing panel decision, see Wald, Changing Course: The Use of Precedentin the Districtof Columbia Circuit,34 CLEV. ST. L. REv.477, 481-90 (1985-86); see also Pierce, Two Problems in Administrative Law, PoliticalPolarity on the Districtof Columbia Circuit and JudicialDeterrence ofAgency
Rulemaking, 1988 DUKE L.J. 300, 303-13. But see Edwards, Public Misperceptions Concerning the
"Politics" of Judging. Dispelling Some Myths About the D.C. Circuit, 56 U. COLO. L. REV. 619
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on the public's efforts to peer into the final stages of the rulemaking process. Moreover, the Wolfe court shields from public scrutiny those who
hold sway over critical administrative decisions by labeling their activities "predecisional" and thus protected by exemption 5's deliberative
process privilege.
Sidney Wolfe, M.D., the plaintiff, was Director of Public Citizen
Health Research Group, an advocacy organization founded by Ralph
Nader that has battled the Department of Health and Human Services
(HHS) and the Food and Drug Administration (FDA) over delay in
rulemaking. 84 The plaintiffs in Wolfe sought access to regulatory logs
that identify those regulatory actions awaiting final approval from the
Secretary of HHS or OMB Director after the Food and Drug Administration had completed its review. 85 The concern of Wolfe and others was
that the OMB blocked sound health regulations on the basis of some type
of cost/benefit analysis or worse, political bias. 86 Access to the agency
records indicating where the proposed health regulations stood in the
process could enable plaintiffs to publicize controversial information, for
example that the "bean counters" at OMB were denying Americans
health benefits. However, without a clear picture of who in particular
was holding up the rules in question, such claims could always be dismissed with a response that they are "under review." For this reason,
Wolfe requested logbook information to determine the status of rules,
and the agency denied it87 by relying on exemption 5, which protects
from disclosure those documents not normally available during civil litigation discovery. s8
A panel of the D.C. Circuit held for Wolfe, finding that the regulatory logs failed to qualify for an exemption from disclosure. This holding
was vacated and then reversed by the court sitting en banc. 89 Judge
(1985) (arguing inter alia that the allegations about political use of en banc proceedings are
overblown).
84. 839 F.2d at 770.
85. Id. at 769.
86. Cf Olson, The Quiet Shift of Power: Office of Management & Budget Supervision of EPA
Rulemaking Under Executive Order 12, 291, 4 VA. J. NAT. REs. L. 1, 38-40 (1984) (illustrating
distorting effect of political pressure on environmental regulators, especially where political pressure
not made public).
87. The district court granted plaintiff summary judgment, and a divided panel of the Court of
Appeals for the District of Columbia Circuit affirmed. The full court granted review, and reversed
the district court order. Wolfe, 815 F.2d 1527 (D.C. Cir.), vacated, reh'g granted, 821 F.2d 809
(D.C. Cir. 1987) (en banc), rev'd, 839 F.2d at 770 (D.C. Cir 1988).
88. The FOIA's mandatory disclosure requirements do not apply to "inter-agency or intraagency memorandums or letters which would not be available by law to a party other than an agency
in litigation with the agency." 5 U.S.C. § 552(b)(5) (1982).
89. For a discussion of the "political" use of en banc proceedings on the D.C. Circuit, see
Pierce, supra note 83, at 303-13; Wald, supra note 83, at 481-90.
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Bork, speaking for the Reagan appointees on the en bane court, opened
the majority's opinion by foreshadowing the "identity matters" approach

later followed by Chief Justice Rehnquist in Julian.90 Judge Bork suggested that the identity (and therefore motive) of the requester matters to
the court: "Plaintiffs filed the instant FOIA request in order to influence
decision-makers more efficiently during predecisional deliberations and
in order to locate the cause of what they allege to be unreasonable delay

in the issuance of FDA regulations." 91 Bork characterized the plaintiffs'
motives before proceeding to his legal argument: "This case reflects

[plaintiff's] dissatisfaction with the results of the development of formal
presidential oversight of executive branch rulemaking.

'92

The plaintiff's FOIA suit stemmed from changes in the FDA's
rulemaking procedures that make public access to the rulemaking process less open. 93 As a result of these changes, the rulemaking process
90. For a discussion of Julian, see supra notes 40-81 and accompanying text.
91. Wolfe, 839 F.2d at 770.
92. Id.
Judge Bork elaborated his view of these particular plaintiffs: "Given plaintiffs' intimate knowledge of these agencies it is likely that plaintiffs would quickly learn to identify and publicize the office
or even the person they deem responsible. It strains credulity to believe that such attention would
not lead to hasty and precipitous decision-making.... [Tihey seek access to the information, in part
to issue themselves an invitation to agency deliberations." Id. at 776.
Judge Bork's observations fail on two levels. On the level of FOIA litigation, Judge Bork's
reasoning-that the plaintiffs should not get the information because these plaintiffs have detailed
knowledge and will put it to a special use-attaches significance to the identity of the requester that
the FOIA refuses to do, and that even the Julian Court would not contemplate. See supra notes 4081 and accompanying text (discussing role of identitiy of FOIA requester). On a political science
level, Judge Bork's reasoning obscures a critical point. As a number of commentators have shown,
the problem with many regulatory decisions is that there is no accountability, that there is little
attention on those unelected officials who are making decisions. See, e.g., Miller, A Reflection on the
Independence Agencies, 1988 DUKE L.J. 297, 297-98 (former FTC chairman and OMB director
concedes that in many instances as a regulator he was accountable to no one). Consequently, additional scrutiny of these unelected government officials may improve the regulatory process. Cf Sunstein, On the Costs andBenefits ofAggressive JudicialReview ofAgency Action, 1989 DUKE L.J. 522,
522-23 (arguing that scrutiny by judicial review may improve legality of agency decisions).
For a view favoring executive branch oversight, see, e.g., DeMuth & Ginsburg, White House
Review ofAgency Rulemaking, 99 HARV. L. REv. 1075 (1986); Miller, supra, at 298-99. For an
outline of the other side of this debate, see Morrison, OMB Interference with Agency Rulemaking:
The Wrong Way to Write a Regulation, 99 HARV. L. REv. 1059 (1986). For a collection of the
recent literature on this question, see Bruff, PresidentialManagement ofAgency Rulemaking, 57
GEO. WASH. L. REv. 533 (1989).
93. As Judge Bork noted, two developments during the Reagan Administration triggered this
attack. First, in 1981 the Secretary of the Department of Health and Human Services withdrew the
FDA's delegated power to issue regulations it deemed in the public interest, requiring instead that
such regulations initially be reviewed and approved by the Secretary under 21 C.F.R. § 5.11 (1988).
Second, on February 17, 1981, President Reagan issued Executive Order No. 12,291, requiring all
agencies to submit draft proposed rules and draft final rules for review by OMB "for consistency
with presidential policies and for net gain as shown by cost benefit analysis." Executive Order No.
12,291, 3 C.F.R. 127 (1988), reprintedin, 5 U.S.C. § 601 app. at 431-34 (1982). See generally Bruff,
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became murkier, with responsibility for "holds" or "stalls" on rulemaking proposals less evident. Judge Bork correctly concluded that, "[i]n

essence, plaintiffs wish to be able to identify, in general, which regulatory
actions have been proposed by FDA and to know how long regulatory
actions initiated by FDA are spending at each stopping point along the
approval route from FDA to HHS to OMB and back to HHS. ....,,94
Thus Judge Bork's opinion moves beyond a focus on the plaintiffs' iden-

tity to a review of their motive and purpose. Bork stated that plaintiffs
want this information "so that they can identify decision-makers and
'95
contest delays in the consideration of FDA regulations.
Also of significance to FOIA litigants is the nature of the records the
Wolfe court held exempt. Before the district court had ruled in favor of

plaintiffs' motion for summary judgment, HHS revealed that it
maintained a "Regulations Log" containing all the information plaintiffs
sought. 96 Notwithstanding this revelation, plaintiffs had sought only the
dates on which regulatory proposals-identified by subject matter titlewere transmitted between the agencies. As Judge Bork noted, "The information requested is, in some respects, tantamount to a Vaughn
index."' 97 Simply put, plaintiffs sought only rudimentary logging inforsupra note 92 (contains summary of recent literature on presidential involvement with rulemaking);
Sunstein & Strauss, The Role of the President and OMB in Informal Rulemaking, 38 ADMIN L.
REv. 181 (1986) (judicial review important to keep President's political control within bounds).
94. Wolfe, 839 F.2d at 770.
95. Id. Judge Bork's opinion raises the question whether a private "think tank" studying governmental processes and regulatory efficiency would have an easier time getting the disputed records
than the plaintiffs, who were members of the public planning to use the information for a purpose
that Judge Bork apparently does not endorse.
96. Id. at 771. HHS uses the Regulations Log as "an internal tracking device that allows the
Secretary to monitor actions moving through the clearance process. It lists by title regulatory action
proposed by FDA, the date on which the proposal was received by HHS, and, if applicable, the date
on which HHS sent it on to OMB." Id.
97. Id. at 771 n.3. Judge Bork added: "But, on the narrow facts before us, even a Vaughn
index would reveal the very information concerning the agency's deliberative process which the
plaintiffs' seek." Id. But see id. at 778 (Wald, C.J., dissenting) (denying there is any case law interpreting FOIA exemptions that support the majority's proposition that "the mere existence of communications between agencies reveals so much about agency reasoning that it may not be mentioned
in a Vaughn index").
Courts rely on a Vaughn index when production of the material itself would be too time consuming or would compromise the necessary secrecy of the materials. A Vaughn index correlates
each document withheld, or each portion of each document withheld, with a specific FOIA exemption and the pertinent part of the agency's justification for nondisclosure. See Vaughn v. Rosen, 484
F.2d 820, 826-27 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974); J. FRANKLIN & R.
BOUCHARD, supra note 57, § 1.14[6], 1-175 to -77 (tracing origin and history of Vaughn index,
concluding that "[t]he Vaughn index has evolved into an extremely effective tool with which to
resolve FOIA cases, developing various permutations to fit particular circumstances"). Cf Hinton
v. Department of Justice, 844 F.2d 126 (3d Cir. 1988) (district court order requiring agency to
prepare Vaughn index not a final order and thus not appealable).
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mation; "plaintiffs [did] not seek access to the specific substance of the
proposed rules .... 98gs

In assessing whether exemption 5 protects such rudimentary logging
information, Judge Bork asked whether the materials were both

"predecisional and deliberative." 99 Since the disputed materials in Wolfe
were obviously predecisional in nature,"00 the critical issue before the
court of appeals was whether or not the requested information was
"deliberative." 10 1
Judge Wald's dissent highlights the unsettling effect of the majority's holding on the D.C. Circuit's law regarding Vaughn indices. Chief Judge Wald criticized the majority's use of exemption 5
to protect from disclosure "the mere existence of communications between agencies prior to a formal
rulemaking proposal," arguing that this "creates an inherent conflict with our traditional requirement of a Vaughn index [ ]as a prerequisite to exemption. The resolution of that potential conflict in
our circuit law is not at all clear at this point." Wolfe, 839 F.2d at 779 (emphasis added).
98. Wolfe, 839 F.2d at 771 (emphasis added). However, Judge Bork pointed out that anyone
following the FDA can figure out what rules they are considering. Id.
99. Id. at 774. Seealso EPA v. Mink, 410 U.S. 73, 88 (1973) (establishing "predecisional and
deliberative" test for deliberative process privilege).
100. A document is predecisional if it was generated prior to some final agency action. See
Paisley v. CIA, 712 F.2d 686, 698 (D.C. Cir. 1983), vacated on other grounds sub nom. Crooker v.
United States Parole Comm'n, 469 U.S. 926 (1984). However, courts have been careful to note that
there are no simple tests to determine whether a document is predecisional. See, e.g., NLRB v.
Sears, Roebuck & Co., 421 U.S. 132, 138 (1975) (suggesting an analysis "of the function of the
documents in issue in the context of the administrative process which generated them"); Coastal
States Gas Corp. v. Department of Energy, 617 F.2d 854, 858 (D.C. Cir. 1980) (following Sears);
Center for Auto Safety v. Department of Justice, 576 F. Supp. 739, 747 (D.D.C. 1983) (same).
Despite this lack of a simple formula, it is clear that the logs involved in Wolfe both anticipated final
agency action and were part of the process leading up to agency action. Thus, the court cast aside
without discussion the question of whether the documents were "predecisional."
For a case decided in 1988 turning on the question of what is "predecisional," see Schell v.
United States Dep't. of Health and Human Servs., 843 F.2d 933 (6th Cir. 1988). In Schell, the
United States Court of Appeals for the Sixth Circuit denied a staff attorney/plaintiff access to an
internal office memorandum which rebutted the staff attorney's accusations about administrative law
judges in the same office. The court found the agency properly withheld the documents on the basis
of exemption 5 (even though the agency had told plaintiff it would comply with his request if he
submitted a FOIA request) since "the document contains nothing but candid advice and recommendations from subordinates to superiors on what agency policy should be. Such matters are at the
heart of Exemption 5, and sanctioning release of such material would almost certainly have a chilling effect on candid expression of views by subordinates." Id. at 942. The court added that it
would not follow the District of Columbia Circuit's holding that in order to meet exemption 5, a
document had to be predecisional to some other agency decision. Rather, the court felt a chilling
breeze in almost any disclosure of a subordinate's veiws: "A subordinate who wishes to provide
information candidly should not fear that the public will be privy to his views merely because his
superiors have not yet acted on his recommendations, or they have rejected them without comment." Id. at 941.
101. Courts characterize material as "deliberative" if release of the information invades the "decision making processes of government agencies," NLRB, 421 U.S. at 150 (quoting Tennessean
Newspaper, Inc. v. FHA, 464 F.2d 657, 660 (6th Cir. 1972)), or if it reflects the "give-and-take of the
consultative process." CoastalStates Gas, 617 F.2d at 866.
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In their brief, the plaintiffs had characterized their FOIA request as
merely a factual inquiry for dates and titles. Judge Bork responded that
such a characterization begs the question, since the label applied to a
request is generally dispositive of the exemption 5 question: "factual"
material must be disclosed while "opinion" and "recommendations" can
be withheld. 0 2 Thus, Judge Bork rejected the traditional fact/opinion
test, adopting instead an ad hoe approach based on the "policies and
1 03
goals" of the exemption 5 privilege.
Judge Bork concluded that since "[i]t would be impossible for courts
to administer a rule of law to the effect that some but not all information
about the decisional process may be disclosed without violating Exemption 5,"'04 then the best course is for courts to apply a broad rule encompassing all phases of the deliberative process. 10 5
102. See Mead Data Cent. Inc. v. United States Dep't of Air Force, 566 F.2d 242, 256 (D.C. Cir.
1977) ("The [fact/opinion] test offers a quick, clear, and predictable rule of decision" for most
cases.). The Supreme Court used a similar fact/opinion distinction in EPA v. Mink, 410 U.S. 73
(1973), holding that FOIA required disclosure of "purely factual material contained in deliberative
memoranda and severable from its context." Id. at 88.
103. "This court cannot mechanically apply the fact/opinion test. Instead, we must examine
the information requested in light of the policies and goals that underlie the deliberative process
privilege." Wolfe, 839 F.2d at 774. In making this inquiry, Judge Bork saw the first step as determining the context in which the requested materials are used. Id. Judge Bork found that the context of the information at issue in Wolfe revealed much about the FDA's deliberative process.
According to Judge Bork, the information contained in the dates and titles alone is "the functional
equivalent of an intra-agency or inter-agency memorandum" stating the agency's recommendation.
Id. at 774. "In addition," the opinion continued, "the information sought would reveal the timing of
the deliberative process and it would indicate the agency in which the deliberative process is at the
moment going forward." Id. at 775. Finally, the court found that "[d]isclosure of the information
requested in this case would certainly reveal policies prematurely." Id. Judge Bork expressed concern that "disclosure could chill discussion at a time when agency opinions are fluid and tentative."
Id. at 776.
104. Id. at 775.
Judge Bork's "impossible to administer" rationale for a broad rule ignores the wide variety of
documents that could be involved, from a request for an Advice and Appeals Memoranda prepared
by the Office of the General Counsel of the NLRB regarding a decision to issue an unfair labor
practices complaint, see NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975), to a sheet containing
simply subject matter titles and dates of transmittal between agencies, see Wolfe, 839 F.2d at 768.
Contrary to the majority's assertion, there is a large difference between the substance of the former
and the clerical, Vaughn-like information contained in the latter. The dissent notes this difference.
See id. at 776-79 (Wald, C.J., dissenting).
105. Wolfe, 839 F.2d at 775.
An alternative possibility, of course, would be to follow existing law, exempting documents
under FOIA only if they are "nonfactual," which would cover material both "deliberative" and
"predecisional." See, eg., Mink 410 U.S. at 87-88 (deliberative process privilege does not extend to
memoranda consisting only of purely factual material severable from its context); Paisley v. CIA,
712 F.2d 686, 698 (D.C. Cir. 1983) (document must be predecisional to be exempt), vacated on other
grounds sub nom. Crooker v. United States Parole Comm'n, 469 U.S. 926 (1984); see also Coastal
States Gas Corp. v. Dep't of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980) (deliberative process privilege protects documents which may "inaccurately reflect or prematurely disclose the views of the
agency, suggesting as agency position that which is as yet only a personal position"); 1 B.
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The majority opinion in Wolfe drew three dissenting opinions 6
which highlight the significance of the court's holding. Chief Judge
Wald took issue with the majority's "too-facile conclusion" that mere
knowledge of whether a transmittal has been made from FDA to HHS,
or HHS to OMB, enables the public to automatically deduce what action
has been taken.10 7 Judge Wald focused on the content of the requested
information and concluded: "In sum, the information requested by the
plaintiff-i.e., the date and destination of transmittals to other agencies
about rules that the FDA has already revealed are under considerationdiscloses neither 'the recommended outcome' at each stage nor 'the
source of any decision not to regulate.' "108
The greatest danger Judge Wald saw in the majority's opinion was
its stretching of exemption 5 to encompass "the deliberative process itself" Judge Wald criticized this "dangerous departure from past Exemption 5 law" because it invites abuse of discretion by administrative
agencies and courts, and removes even more government activity from
FOIA's policy of "full agency disclosure."' 10 9
The long-term impact of the majority's Wolfe opinion remains unknown. There is no question that disclosure of the Regulations Logs

would have been both a powerful tool for outside groups concerned with
administration rulemaking (or nonrulemaking), and an additional headBRAVERMAN & F. CHETWYND, INFORMATION LAW: FREEDOM OF INFORMATION, PRIVACY,
OPEN MEETINGS, OTHER ACCESS LAWS, §§ 9-4.3 to -4.3.1 ("To come within the deliberative pro-

cess privilege of Exemption 5, a document must be predecisional in the sense that it was generated
prior to some final agency action.") (footnotes omitted).
106. Chief Judge Wald filed a substantive dissent in which Judges Robinson, Mikva, Edwards,
and Ruth B. Ginsburg joined; Judge Edwards, joined by Judges Wald, Robinson, Mikva, Ruth B.
Ginsburg, filed a dissent incorporating the panel's majority opinion; and Judge Ruth B. Ginsburg,
joined by Judges Wald, Robinson, Mikva, and Edwards, filed a brief dissent reviewing different
perceptions of the nature of the regulatory process.
107. Wolfe, 839 F.2d at 776-77.
108. Id. at 777.
Judge Wald disagreed vigorously with a point the majority relied on heavily-that disclosure of
the transmittal will result in a premature policy release. Judge Wald reasoned: "[A] mere 'yes' or
'no' answer to a proposed regulation, about whose content nothing is initially known other than the
subject matter title, will rarely disclose anything about the substance of any agency's recommendation or reasoning." Id. at 777 (footnote omitted). Judge Wald also argued that exemption 5 only
applies to inter-agency memoranda or letters which would "disclose something meaningful about the
substance of an agency's preliminary reasoning or tentative conclusions." Id. at 778. Cf id. at 77476 (majority opinion) (noting that the exemption should apply to all phases of the deliberative process: "It would be impossible for courts to administer a rule of law to the effect that some but not all
information about the decisional process may be disclosed."). See also supra notes 103-04.
109. Id. at 778 (emphasis added). In particular, Chief Judge Wald attacked the majority's holding as demonstrating "the danger in the amorphous claim that Exemption 5 protects the 'deliberative process itself.'" Id. Judge Wald concluded: "There is no Exemption 5 precedent suggesting
that the mere existence of communications between agencies reveals so much about agency reasoning that it may not be mentioned in a Vaughn index justifying its withholding." Id..
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ache for government decisionmakers. But despite the information's utility to a particular requester, under traditional FOIA claim analysis, both
the identity and motive of the requester are irrelevant. To paraphrase
Justice Scalia, if the material can be released to the world then it must be
released to any individual, regardless of her identity or motive.110 The
traditional test also excluded factual material, such as titles and dates,
from the deliberative process privilege. By casting exemption 5's net
wide enough to capture the deliberativeprocess itself, the Wolfe opinion
will further cloak governmental processes from public scrutiny-the
"danger" Judge Wald warned of in her dissent. While Judge Bork's
opinion only focused on the headaches that public access could cause,
one wonders whether he, like the lady in Hamlet, "doth protest too
111
much."
C. Commercial and Nonprofit Organizations'Access to Agency
Records: Courts Adopt an "Open Door" Policy
Federal courts decided many cases in 1988 about whether for-profit

and nonprofit organizations should enjoy access to agency files containing a variety of information, including names and addresses of various
group members (e.g., union members, 112 park visitors, 113 and enlisted
men'14), government contract information," 5 and the text of unreported

tax opinions. 116 These cases raise similar questions: How much trouble
and inconvenience must an agency endure in complying with a FOIA
request? Does the decision to disclose information turn on whether the
requester is a for-profit or not-for-profit concern? How should courts
assess the invasion of privacy when deciding whether release of names
and addresses is "clearly unwarranted"? 1 7 And should courts consider
110. United States Dep't of Justice v. Julian, 108 S.Ct. 1606, 1617 (1988).
111. W. Shakespeare, Hamlet, act III, sc. ii, 1. 228 (D. Bevington ed. 1980).
112. See, e.g., Local 3, Int'l Bhd. of Elec. Workers v. NLRB, 845 F.2d 1177 (2nd Cir. 1988)
(NLRB intra-agency deliberative memoranda and list of employees' names and addresses exempt
from disclosure under FOIA).
113. Southern Utah Wilderness Alliance v.Hodel, 680 F. Supp. 37 (D.D.C. 1988) (privacy exemption does not protect names and addresses of those who visit national parks).
114. See, eg., Army Times Publishing Co. v. Department of the Army, 684 F. Supp. 720
(D.D.C. 1988) (names, addresses, grade levels and installation location of active duty Army personnel not protected by FOIA exemption).
115. See, e.g., Payne Enters. v. United States, 837 F.2d 486 (D.C. Cir. 1988) (district court
improperly dismissed action that sought disclosure of Air Force abstracts of negotiated acquisitions).
116. Tax Analysts v. Department of Justice, 845 F.2d 1060 (D.C. Cir. 1988) (district court tax
decisions located in Justice Department's Tax Division constitute "agency records" and may not be
withheld by the Department), aff'd, 109 S.Ct. 2841 (1988).
117. Information exempt from agency disclosure under FOIA includes information found in
"personnel and medical files and similar files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy." 5 U.S.C. § 552(b)(6) (1982).
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a profit/nonprofit factor in quantifying the "public interest"?

18

The

cases discussed below, which reflect the leading arguments raised under
the applicable exemptions, highlight how the courts in 1988 answered
these questions.
1. Exemption 5: "Publiclyavailable" does not discharge the agency
duty to produce records.
a. Tax Analysts v. Department of Justice. In a holding that
could have "far-reaching consequences on the disclosability of publicly
available information found in agency files," 1 19 the Court of Appeals for
the District of Columbia Circuit ruled that the Department of Justice

must make its files of judicial tax opinions available to a nonprofit tax
20
reporting service.1

Determining the scope of "similar file" has received much attention in recent years after a
number of news gathering organizations filed FOIA requests to obtain the audio tape of the last
minutes aboard the Challenger Shuttle on January 4, 1986, when it exploded, killing all the astronauts aboard. NASA released a transcript of the tape, but the New York Times filed a FOIA
request for the tape itself. NASA refused, invoking exemption 6 and claiming that release of the tape
would constitute an invasion of the personal privacy of the deceased astronauts' families. New York
Times Co. v. NASA, 679 F. Supp. 33, 35 (D.D.C. 1987); see also Note, Developments--1987,supra
note 6, at 597. In 1988, a panel of the Court of Appeals for the District of Columbia Circuit settled
the question, upholding the district court's order releasing the tape. New York Times Co. v. NASA,
852 F.2d 602, 607 (D.C. Cir.), reh'ggranteden banc, 860 F.2d 1093 (D.C. Cir. 1988). The court of
appeals held that the tape recording was not personal and it rejected NASA's argument that the
inflections of the human voice somehow elevated the material on the tape, which was already public
in transcript form, to the level of exemption 6's "similar file" exception. Id. at 607. The Department
of Justice's Office of Information and Privacy, has criticized this opinion as "disturbing," OFFICE OF
INFORMATION AND PRIVACY, DEPARTMENT OF JUSTICE, IX FOIA UPDATE 15, since the court
reached its decision by "narrowly interpreting" the Supreme Court's decision in Department of State
v. Washington Post Co., 456 U.S. 595 (1982). Washington Post involved a newspaper seeking
records reportedly establishing the citizenship status of two Iranians living in Iran. The Supreme
Court held that such records are "similar files" under exemption 6, and are thereby exempt. Id. at
602. For a thorough discussion of "similar files" and the Washington Post opinion, see Note, Developments Under the Freedom of Information Act-1982, 1983 DUKE L.J. 390, 414-21.
118. Some of these issues were addressed by the D.C. Circuit in Reporters Comm. for Freedom
of the Press v. United States Dep't of Justice, 816 F.2d 730 (D.C. Cir), reh'g. denied, 831 F.2d 1124
(D.C. Cir. 1987), rev'd, 109 S. Ct. 1468 (1989).
119. 14 ACCESS Rep. (Monitor Pub. Co.) No. 9, at 1 (May 4, 1988) (Tax Analysts is "a decision
that may have far-reaching consequences on the disclosability of publicly available information
found in agency files."). For a discussion of the impact of the Tax Analysts decision, see, e.g., Field,
Court Opinionsfrom the DOJ" A Slippery Slope?, 43 Tax Notes 526 (May 1, 1989); Field, Improved
Court Opinion Disclosures Likely, 39 Tax Notes 562 (May 2, 1988).
120. Tax Analysts v. Department of Justice, 845 F.2d 1060, 1069 (D.C. Cir. 1988), aff'd, 109 S.
Ct. 2841 (1989). The court of appeals reversed the district court's opinion which held that the
Justice Department was not "improperly withholding" the requested tax opinions since they were
publicly available elsewhere. See 5 U.S.C. § 552 (a)(4)(13) (district court has jurisdiction "to order
the production of any agency records improperly withheld from the complainant.") (emphasis
added).
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In Tax Analysts, the appellant, a publisher of a nonprofit tax magazine, filed a FOIA suit to gain "weekly access" to Department of Justice
files containing federal district court tax opinions. 121 These opinions
were either unpublished, not immediately available to Tax Analysts, or,
as the Justice Department contended, simply more difficult to locate in
the various district courts around the country. The Justice Department's
files had the advantage of holding all tax opinions from district courts in
a central location. For reasons of economy and efficiency, plaintiff

sought access to this mother lode of information. The district court
granted the Justice Department summary judgment on the grounds that
the requested information was not "improperly withheld"1 2 2 since the
123
requested opinions were available "on the public record."
The court of appeals reversed, holding that "district court decisions

[in tax cases] are agency records that must be made available to Tax
Analysts by the Departmentitself"1 24 Chief Judge Wald, writing for the
unanimous three-judge panel, held that the only issue was whether the
documents were "improperly withheld." Interestingly, the opinion laconically concluded that "[n]o exemption applies to the district court
opinions."' 12 5 The court asserted that FOIA's "full agency disclosure"
policy means "[n]either an agency nor a court may impose its own additional criteria as to when disclosure is proper ....,"126 The court of
appeals reasoned that the Department of Justice was not discharged from

complying with FOIA simply because the district court opinions, which
121. Tax Analysts, 845 F.2d at 1063. Tax Analysts was already receiving a log with the case
name, court, date, and similar information but found this an unsatisfactory method of obtaining the
opinions. Id. at 1062-63.
122. Section 552(a)(4)(B) only confers jurisdiction when "agency records" are "improperly withheld." 5 U.S.C. § 552(a)(4)(B) (1982); see supra note 120. If records are not "withheld," or not
done "improperly" so, then the court lacks jurisdiction. 5 U.S.C. § 552(a)(4)(B). In addition, the
district court ruled that the relief sought by plaintiff, an injunction against any future withholding of
tax opinions, is unavailable under FOIA. Tax Analysts, 643 F. Supp. 740, 745 (D.D.C. 1986). The
court of appeals challenged this holding:
Plaintiff's request is more properly interpreted as a request for declaratory or injunctive
relief that simply prohibits the Justice Department's current withholding policy. Our remand, therefore, contemplates only that degree of relief necessary to preclude the Tax
Division from denying the weekly requests for access to the court decisions listed in the
logs on the grounds asserted in this case.
Tax Analysts, 845 F.2d at 1069 n.21.
123. The court reasoned that documents could not be "improperly" withheld if they are otherwise available. Tax Analysts, 643 F. Supp. at 743-44. Accordingly, the district court dismissed the
claim on the ground that the court lacked jurisdiction. Id. at 745.
124. Tax Analysts, 845 F.2d at 1062 (emphasis added).
125. Id. at 1064. The opinion does briefly discuss exemption 2, and summarily rejects it. Id. at
1064 n.8.
126. Id. at 1064 (quoting S. REP. No. 813, 89th Cong., 1st Sess. 3 (1965)).
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the court found to be "agency records," 127 were available elsewhere.

"[I]n response to a FOIA request, an agency must itself make disclosable
agency records available to the public and may not, on grounds of ad-

ministrative convenience, avoid this statutory duty by pointing to an-

12 8
other public source for the information."'
Elaborating on this principle, Judge Wald first asserted that, while
there is no clear precedent on the issue, "it strikes us as strange that an
agency could in all cases deny access to records otherwise disclosable on
the ground that they are available elsewhere."' 129 Wald then noted that
agencies need not provide copies of documents when the agency itself
provides an "alternative form of access.' 30 But in the present case,
where the agency has not provided an "alternative form of access," the

majority concluded that the agency has no choice but to grant the re3
quest, even if the records are available from a non-agency source.' '

While finding it "common knowledge" that agency files contain publicly
available information, the court was "aware of no court which has denied
access to such documents on the ground that they are available elsewhere."' 32 Finally, the court dismissed the government's argument that
127. See id. at 1067-68 (test for "agency records" is possession, discretion to disclose, and
agency's use or reliance on records). The court makes an interesting point on the distinction between control over the document's content and control over the document itself, id. at 1068, and
asserts a three-part test for making the distinction. See id. at 1069 ("Thus not everything in an
agency library nor even every court decision received by the Department of Justice is by any means
an 'agency record' subject to disclosure under the Act. Only those tax decisions requested by Tax
Analysts that have been [1] incorporated into Department files, [2] are relied upon by Tax Division
attorneys in their work, and [3] remain unencumbered by judicial limitations on dissemination, constitute disclosable 'agency records.' ").
In using a similar test, the Seventh Circuit held that National Labor Relations Board's affidavits
of witnesses who were not government employees but worked for the employer who was the subject
of the NLRB action, were not "inter-agency" or "intra-agency" records and thus were disclosable
since they were not covered by any FOIA exemption. Thurner Heat Treating v. NLRB, 839 F.2d
1256 (7th Cir. 1988).
128. 845 F.2d at 1067.
129. Id. at 1065.
130. Id.
131. Id. at 1065-66. Addressing itself to the government's argument that the district court opinions can be withheld because they contain publicly available information, the court noted two cases
where information can be withheld if it is made available in some alternative form. See, e.g., SDC
Dev. Corp. v. Matthews, 542 F.2d 1116, 1120 (9th Cir. 1976) (Kennedy, J. (now Justice)) (computer
database statutorily available for fee; "[r]equiring the agency to make its delivery system available to
the appellants at nominal charge would not enhance the information gathering and dissemination
function of the agency"); Lead Indus. Ass'n v. OSHA, 610 F.2d 70, 86 (2d Cir. 1979) ("If the
segment appeared in the final version, it is already on the public record and need not be disclosed.").
132. Tax Analysts, 845 F.2d at 1066. The court added that "several [courts] have assumed that
such documents must still be produced by the agency unless expressly exempted by the Act." Id.
One of those courts alluded to is the Supreme Court, with its decision in United States Dep't of State
v. Washington Post, 456 U.S. 595 (1982). See 845 F.2d at 1065 (noting that the Washington Post
Court stated that the public record status of information is not by itself sufficient to exempt it).
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the documents are not really being withheld; the court concluded that
telling a requester to go elsewhere for the documents is the same as with133
holding them.
The court next addressed the government's argument that providing
Tax Analysts with all federal district court tax opinions on a weekly basis
would create unreasonable administrative burdens. While the court of
appeals noted that "[tihis concern weighed heavily in the district court's
analysis and troubles us as well," 134 the court nonetheless concluded that
there is no jurisdictional hook in the statute on which to hang such a
concern. 135 Accordingly, the court held: "[FOIA] does not confer judicial discretion to balance its dictates against the administrative burdens
of disclosure." 136 The court, while allowing that there may be some lim-

its to such FOIA requests, noted that Congress, rather than the judiciary,
should set such limits. 1 37
To help prove its point that the court of appeals lacked precedent on this question, the court
took the unusual step of citing an unpublished opinion by its own district court, Eason v. Nuclear
Regulatory Comm'n, [1964-1981 Transfer Binder] Nuclear Reg. Rep. (CCH) 20,136 (D.D.C. Feb.
5, 1980), in contravention of local rule 14. 845 F.2d at 1065 n.10 ("Although we recognize that
under our rules unpublished decisions may not be cited as precedent, we refer to one here...
because of the dearth of opinions... dealing with comparable situations.") (citations omitted).
133. To illustrate this point, Judge Wald offered the following analogy:
In common parlance, if someone asks to borrow another's newspaper, and she says, 'No,
go to the newsstand and buy your own,' she is 'withholding' it. Similarly, it would be a
novel interpretation of FOIA's prohibition on 'withholding' that permitted an agency to
direct an applicant elsewhere for the information he sought from that agency's files.
Tax Analysts, 845 F.2d at 1066.
134. Id. at 1066.
135. "Nonetheless, we cannot find in the words of the statute any exemption to cover such a
situation .... " Id. The court found comfort in "the knowledge that the burden in this case need
not be so excessive as the Department makes out." Id. The court appended a footnote, pointing out
that:
Tax Analysts must pay the Department's 'standard charges' for search and duplication....
This is not therefore a case in which a commercial publisher is seeking to shift its operating
costs to federal taxpayers but rather one in which existing government machinery is being
used to enhance the efficiency of a privately provided public service, ensuring prompt public access to federal court decisions. Such a result is not at odds with the goals of the
FOIA.
Id. at 1066 n.13.
The court also cabined in the scope of its order by outlining the minimum effort which the
Justice Department must put forth in order to comply. See id. at 1066. It was underscored that
"[tihe Department is not required by statute to mail copies of all such decisions to Tax Analysts nor
even to provide a requester-convenient location for access." Id. at 1067. In sum, the court concluded: "The yoke of the FOIA in this instance may be lighter than it would appear at first glance."

Id.
136. Id.
137. "If compliance with the FOIA, despite its provision for the payment of costs, takes on
nightmarish qualities for agencies, congressional adjustments to the law are their only answer." Id.
at 1067 n.16.
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b. Payne Enterprises v. United States. The issue in Tax Analysts
was framed by the requester's status as a nonprofit organization. However, in a case involving a commercial company seeking regular access to
agency records, a panel of the D.C. Circuit reached a similar conclusion:
agency files should be opened on a regular basis to organizations relying
on government documents. In Payne Enterprises v. United States, the
court of appeals enjoined the Air Force from denying plaintiff's FOIA
requests without a reason, and compelled the Air Force to produce
timely and "fresh" information to a commercial enterprise seeking gov1 38
ernment contract information.

Payne Enterprises filed suit under FOIA challenging the Air Force's
practice of delaying compliance with plaintiff's FOIA requests for Air
Force contract bid abstracts. 139 Even though the Air Force had not recently denied any of Payne's requests,140 the court found the case was not
mooted by the agency's subsequent compliance. 141 The court also found
138. 837 F.2d 486, 494 (D.C. Cir. 1988).
139. Payne routinely requested the bid abstracts, and the Air Force Logistics Command routinely denied them on the grounds of exemption 4, 5 U.S.C. § 552(b)(4) (1982), and exemption 5, id.
§ 552(b)(5). Payne routinely appealed the denials to the Secretary of the Air Force, "who without
exception ordered disclosure because neither FOIA exemption applied to the material Payne had
requested." Payne, 837 F.2d at 487. The Air Force officers continued to deny Payne's requests for
bid abstracts, even though Payne's administrative appeals were invariably successful. Id. All the
material Payne requested was eventually released. But because the delay cost the company in terms
of efficiency and effectiveness, see infra note 144, Payne filed suit seeking declaratory and injunctive
relief to gain routine and timely access to the requested materials. 837 F.2d at 487. The court
agreed to hear the case because it "raises issues of mootness, ripeness, and the appropriateness of
equitable relief for the tardy release of bid abstracts by the Air Force." Id.
For a discussion of Army action on withholding information, see 14 ACCESS Rep. (Monitor
Pub. Co.) No. 5, at 5 (Feb. 24, 1988).
140. Payne, 837 F.2d at 490.
141. The court reasoned that if a claim points to an agency policy or practice designed to frustrate future requests under the FOIA, then the court should hear that claim, even if the agency has
already complied with the original request. Id. at 491 ("[Elven though a party may have obtained
relief as to a specific request under the FOIA, this will not moot a claim that an agency policy or
practice will impair the party's lawful access to information in the future.").
The court further refined its test for mootness:
So long as an agency's refusal to supply information evidences a policy or practice of
delayed disclosure or some other failure to abide by the terms of the FOIA, and not merely
isolated mistakes by agency officials, a party's challenge to the policy or practice cannot be
mooted by the release of the specific documents that prompted the suit.
Id. (footnote omitted). See also Better Gov't Ass'n v. Department of State, 780 F.2d 86, 91 (D.C.
Cir. 1986) ("The satisfaction of the claims [under FOIA] did not render moot the facial challenges to
the [Department's] guidelines and regulation.").
The court of appeals refused to allow the informal nature of the Air Force recalcitrance to
rescue the government's position: "The fact that the practice at issue is informal, rather than articulated in regulations or an official statement of policy, is irrelevant to determining whether a challenge
to that policy or practice is moot." Payne, 837 F.2d at 491. Hence, the court of appeals concluded
that FOIA entitled Payne Enterprises to receive "fresh information" since stale information was of
little value. Id. at 494.
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that the plaintiff's valid right under FOIA to obtain the contract information was being routinely, and impermissibly, denied or delayed as a
matter of Air Force practice. 14 2 To a company in the business of providing contract data, information delayed is information denied. Adopting
this conclusion, the court of appeals reversed the district court's judgment for the government and remanded the case, directing the district
court to consider the "propriety of injunctive relief" in order to ensure

that Payne Enterprises had timely (and remunerative) access to govern143
ment information.

c. Remaining questions. These two cases-Tax Analysts and
Payne Enterprises-indicatea willingness by the courts to step in to ensure not only that government files are open to commercial and noncommercial enterprises where no exemption applies, but also to fulfill FOIA's
implicit promise that an agency will open its files expeditiously and in
such a manner as to maximize the value' 44 of those files to a FOIA

requester. 145
The unresolved question raised by these cases, which can only be
answered by future litigation or legislation, is how far an agency must go
to comply with the FOIA. Tax Analysts and Payne Enterprises clearly
suggest that an agency must somehow make available, for example, in a
In another case involving recalcitrance by the defense bureaucracy, the D.C. Circuit upheld the
appointment of a special master to assist in a high-volume national security case, because the district
court did not trust the Department of Defense to comply with its order to produce documents. In
re: Dep't of Defense, 1988 U.S. App. LEXIS 7495 (D.C. Cir. 1988).
142. 837 F.2d at 494.
143. Id. at 495.
144. The information's "value" to Payne Enterprises can be measured in dollars and cents. The
court found: "Payne sells information and advice about Government contracts to prospective contractors. Payne obtains much of that information through FOIA requests." Id. at 488. The court
chronicled Payne's ultimately successful appeals of the contracting officer's denials to the Secretary
of the Air Force, concluding that: "Such appeals were frustrating, costly, and detrimental to
Payne's business, because its clients, most of whom themselves tendered bids on Government contracts, understandably wanted a prompt report on the latest round of bidding so that they might
advance profitable yet successful offers." Id. at 490. In dismissing the government's claim that the
case was not ripe, the court found the outlines of the dispute in clear relief-unjustified delay against
the imperatives of the marketplace. "It is a practice of unjustified delay by means of an initial denial
followed by the eventual release of the requested document, resulting in financial injury to Payne."
Id. at 493.
145. Maximizing the value of the records, however, does not require the agency to go to extraordinary lengths. See, eg., Tax Analysts v. Department of Justice, 845 F.2d 1060, 1067 (D.C. Cir.
1988) ("The Department is not required by statute to mail copies of all such decisions to Tax Analysts nor even to provide a requester-convenient location for access."), aff'd, 109 S. Ct. 2841 (1989);
cf Mandel Grunfeld & Herrick v. Customs Serv., 709 F.2d 41 (11th Cir. 1983) (merely posting
agency records in Puerto Rican courthouse satisfies Miami resident's FOIA request).
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public reference room, 146 information that FOIA requires to be released.
This requirement even extends to "ongoing" FOIA requests like the one

at issue in Tax Analysts. It should be noted, however, that the courts do
not require agencies to go beyond these minimal duties. 147 Rather, the

courts have suggested that if compliance takes on "nightmarish qualities" for agencies, then the burdened agencies should press Congress to
change the law.148
2. Exemptions 2 and 6: Government has little protection for mail-

ing lists. The government employs hundreds of thousands of persons
and possesses staggering amounts of personal information-names, ad-

dresses, occupations-which make it a promising place for the use of
FOIA by commercial enterprises. 149 The government has tried to protect its mailing lists, and save itself the trouble of compiling the informa-

tion, by invoking exemption 2 (internal personnel files) and exemption 6
(unwarranted invasion of privacy). 150 The courts have been generally
146. "Thus our decision that district court opinions qualifying as 'agency records' cannot be
withheld means only that extra copies of these decisions must be made available in an agency reading
room." Tax Analysts, 845 F.2d at 1066-67. The Tax Analysts court then suggested: "Under its own
regulations the Department [of Justice] maintains a 'public reference facility' where its own decisions
are made available to the public. This facility might well be used to make the requested documents
in this case available to Tax Analysts and others." Id. at 1067 n.15.
For a discussion of some of the problems encountered by the public dealing with agency reference rooms, problems which are not insignificant, see, e.g., Agency Public Rooms Examined, 12
NEWS MEDIA & THE LAW 48 (1988).
147. See 845 F.2d at 1067; see also supra notes 135-37 and accompanying text (agency not required to cooperate with a requester to the extent of providing a requester-convenient location for
access).

The courts also have made it clear (painfully clear, at least to one FOIA claimant) that agencies
have no obligation under FOIA to assist the public in formulating an effective FOIA request. See
National Security Archive v. Executive Office of the President, 688 F. Supp. 29 (D.D.C. 1988)
(plaintiff denied access to secret Tower Commission documents regarding the "Iran-Contra" scandal
because the FOIA request had been submitted to wrong "agency" within the EOP, plaintiff's error
discovered only after Tower Commission went out of existence; court held agency under no general
duty to route a FOIA request to proper source).
148. See Tax Analysts, 845 F.2d at 1067 n.16.
149. See, e.g., United States Dep't. of Agric. v. Federal Labor Relations Auth., 836 F.2d 1139,
1144 (8th Cir. 1988) (request by union representatives to get mailing lists to contact members and
prospective members upheld because collective bargaining in public interest), vacated, 109 S. Ct. 831
(1989); Minnis v. Department of Agric., 737 F.2d 784, 787-88 (9th Cir. 1984) (request by business
for names of rafting permits applicants denied; held not in the public interest), cert. denied, 471 U.S.
1053 (1985); Falzone v. Department of the Navy, No. 85-3862 (D.D.C. Nov. 21, 1988) (WESTLAW
1988 W.L. 128474 at 2) (Pensacola realtor denied names and addresses of Navy personnel newly
assigned to nearby base); Hudson v. Department of the Army, No. 86-1114 (D.D.C. Jan. 29, 1987)
(WESTLAW 1987 W.L. 46755) (German insurance agent denied computer tape of names and addresses of military personnel stationed abroad who had registered vehicles); cf Arieff v. Department
of the Navy, 712 F.2d 1462, 1471-72 (D.C. Cir. 1983) (names and amounts of prescription drugs
supplied to Office of Attending Physician to Congress ordered released).
150. See, e.g., Falzone, (exemption 6); Hudson, (same).
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unsympathetic to the government's exemption claims for two reasons.
First, the courts have found little privacy interest in an individual's name
and address.1 51 Second, where the courts have felt obligated to balance
competing public and private interests, their rough calculation of the
"public interest" usually has tipped the scales in favor of disclosure. 15 2
The cases discussed below illustrate this trend.
a. Army Times Publishing Co. v. Department of the Army. In
Army Times Publishing Co. v. Department of the Army, a District Court
for the District of Columbia Circuit held that exemption 2153 cannot jus-

tify the government's denial of a commercial company's FOIA request
for computerized records containing the names, addresses, grade levels,
and installation locations of active duty Army personnel. 154 The district
court found that the information requested was "neither an internal per-

sonnel rule or practice nor solely related to such," and thus failed to
151. See, eg., Department of Agriculture, 836 F.2d at 1144 ("[I]t is hard to see how the disclosure of home addresses could be 'clearly unwarranted' as a rule. Most home addresses are in the
phone book, freely available to anyone interested.... Both the secrecy and the seclusion components
of privacy therefore are miniscule here."). But see Local 5, Int'l Bhd. of Elec. Workers v. United
States Dep't of Hous. and Urban Dev., 852 F.2d 87, 92 (3d Cir. 1988) (privacy interest in names and
addresses found minimal, overcome by public interest in collective bargaining, but privacy interest in
Social Security numbers found to outweigh any public interest).
152. See, eg., Getman v. NLRB, 450 F.2d 670, 677 (D.C. Cir. 1971) (professor studying union
elections granted access to union lists because research was in the "public interest"); United States
Dep't of Navy v. Federal Labor Relations Auth., 840 F.2d 1131, 1135 (3d Cir. 1988) (release to
union of names and addresses of bargaining unit members employed by federal agency upheld because of public interest in collective bargaining), cerL dismissed, 109 S.Ct. 632 (1988); Local 5, 852
F.2d at 92.
153. An agency is not required to disclose agency records if the records "relate solely to the the
internal personnel rules and practices of an agency." 5 U.S.C. § 552(b)(2) (1982).
154. 684 F. Supp. 720, 724 (D.D.C. 1988). After releasing the information in 1985 and 1986, the
Army denied plaintiff's subsequent request in 1987 on the ground that the Army used the information for internal management, thus invoking exemption 2. Id. at 721. The court opined that "[t]he
Army's about-face on the issue" resulted from a 1985 district court decision that the government
cannot assert exemption 6 when denying a request for names and addresses of service people. Id.
The court was referring to Hopkins v. Department of the Navy, No. 84-1868 (D.D.C. Feb. 5, 1985)
(WESTLAW, 1985 WL 17673, at 4) in which a District of Columbia district court found it "difficult
to conclude that release of names, ranks, and official duty station of servicemen stationed at Quantico would constitute any invasion of personal privacy at all." See also 14 ACCESS Rep. (Monitor
Pub. Co.) No. 14, at 4 (July 13, 1988) (discussion of privacy and FOIA in context of mailing lists).
In the wake of Hopkins, a flood of FOIA requests for personnel lists swamped the armed services. Army Times, 684 F. Supp. at 722. In response, the Army looked to exemption 2 as a new basis
for denying such requests. Id. For a discussion of the Army's transition from invoking exemption 6
to relying on exemption 2, see 14 Access Rep. No. 14, at 8-9 (July 13, 1988) ("Justice Department
seems to have tacitly accepted that there is usually not a protectable privacy interest in routine lists
by switching tactics from exemption 6 to exemption 2."). See also 14 ACCESS Rep. (Monitor Pub.
Co.) No. 4, at 5 (Feb. 24, 1988) (discussion of Army's memo enunciating new FOIA policy on
mailing lists).
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satisfy exemption 2 criteria.1 55 The court declined the government's request to stretch the current understanding of exemption 2 to cover names
and addresses of service personnel. 15 6 The court concluded that, even
though plaintiff's ultimate motive was profit making, the proper focus is
on the public's interest "because under FOIA, 'the particular need of the
requester is irrelevant.' 157 Despite the court's incantation of that legal
maxim, it both examined and extolled the requester's worthiness, citing
Army Times's "high regard" among the armed services.1 58 The court
was unperturbed by plaintiff's for-profit motives: "That the Army
Times' motive is commercial in nature does not detract significantly from
the service that release of the requested records would provide to the

public, particularly liere where plaintiff is a newspaper."' 159 Finally, in
adherence to the Tax Analysts rationale, 16 0 the court declined to concern
1 61
itself with the administrative costs of disclosure.
The district court's willingness to consider-and its reliance on-the

character of this particular plaintiff, which the court found was held in
"high regard," suggests again that, despite the court's language that particular characteristics (need, identity, esteem) of the requester are irrele155. Army Times, 684 F. Supp. at 722-23. The court followed the test set forth in Founding
Church of Scientology, Inc. v. Smith, 721 F.2d 828, 830 n.4 (D.C. Cir. 1983), that exempted materials must be "a personnel rule or internal practice of the agency," and must not relate to "trivial
administrative matters of no genuine public interest." Id. The Scientology court added: "If withholding frustrates legitimate public interest, however, the material should be released .... [A] reasonably low threshold should be maintained for determining when withheld administrative material
relates to significant public interests." Id. at 830-31 n.4. The Army Times court found that the
material was neither an internal personnel rule or practice, nor trivial, and that it met the "reasonably low" public interest threshold. 684 F. Supp. at 722-23.
156. "[IThe cases that have developed under exemption 2 have not involved the type of information sought here, but rather typically involve internal personnel manuals, information used for evaluative purposes, or documentation marking systems." 684 F. Supp at 723.
157. Id. at 723-24 (quoting Washington Post Co. v. United States Dep't of Health and Human
Servs., 690 F.2d 252, 258 n.17 (D.C. Cir. 1982), rev'd, 795 F.2d 205 (D.C. Cir. 1986)).
It is worth considering whether this analysis survives Julian v. United States Dep't of Justice,
108 S.Ct. 1606 (1988). For a discussion of the role played by the particular needs or identity of a
requester, see supra notes 34-81 and accompanying text (discussing significance of requester's identity to Court's analysis in Julian).
158. 684 F. Supp. at 724. "[I]t is sufficient to note, given the high regard in which the Army
Times appears to be held by members of the service, military officers, and the public generally, and
the importance of open communication on military issues affecting this country, that the broad
circulation of the Army Times is in the public interest." Id.
159. d. The Court adds a footnote delimiting the effect of its characterization of plaintiff as a
member of the press. Id. at 724 n.12.
160. See supra notes 119-39 and accompanying text.
161. Citing Tax Analysts for support, the court held: "While the Army may well find the fulfillment of its duties under FOIA, including the release of personnel lists, to be administratively burdensome ...the government is recompensed... and, in any event, administrative inconvenience and
burden are not criteria by which Congress allowed FOIA requests to be judged." Army Times, 684
F. Supp. at 723 (footnote and citations omitted).
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vant, individual characteristics do matter in FOIA litigation. Contrary

to the plain requirements of the statute, FOLA decisions are not "plaintiff-blind," that is, courts explicitly recognize that all requesters do not

stand equally before the court. To il4ustrate this point, consider how the
district court would have ruled had the plaintiff been some other publication, such as Playboy or Hustler. While the district court repeated the
hornbook language that the particular needs or characteristics of the requester are not relevant, the case clearly turned on the "high esteem"

and "public service" of the requester. Consequently, while repeating the
mantra "identity, does not matter," courts indeed decide cases with refer162
ence to the identity of the requester.
b. Mailing lists and unions. While the Army Times court labored
over release of names to a newspaper, courts have had even less difficulty
ordering the release of names to union representatives seeking to contact
employees of federal agencies who are members of a bargaining unit.
Unions want the lists because they provide a simple and accurate source
of potential union members. In addition, unions concerned about compliance with "prevailing wage" laws can use the lists to contact workers
and determine whether the law is being followed. Courts weighing the
privacy interest in one's name and address have found it minimal. Moreover, courts have considered the public interest of collective bargaining
substantial enough to justify ordering release of an agency's employee
mailing lists.163 The only instances of courts denying unions' FOIA re162. See supra text accompanying notes 34-81.
163. In United States Dep't of Navy v. Federal Labor Relations Auth., 840 F.2d 1131, 1137 (3d
Cir. 1988), cerL dismissed, 109 S. Ct. 632 (1988), the Third Circuit, siding with the Second, Seventh,
and Eighth Circuits, concluding that the Navy Yard must release to union representatives names
and addresses of workers. The union sought the names for collective bargaining purposes under the
Federal Services Labor-Management Act. The Department of Navy court applied the traditional
balancing test and found that, notwithstanding the deference due the FLRA, "the minimal invasion
of privacy effected by disclosure of the unit employees' names and addresses is far outweighed by the
public interest to be served by such disclosure." Id. at 1137.
In United States Dep't of Agric. v. Federal Labor Relations Auth., 836 F.2d 1139 (8th Cir.
1988), vacated, 109 S. Ct. 831 (1989), the Eighth Circuit, although warning that courts should not
turn a blind eye to privacy objections, nevertheless affirmed its favorable view of releasing union
names, holding that an FLRA decision to release employees' list was appropriate under the Act. Id.
at 1144. The court turned aside the government's argument that the Privacy Act prohibited release
of the names, finding that, although "employees have a cognizable privacy interest in their home
addresses," there was a countervailing "public interest" in facilitating the collective bargaining process. Id. at 1143. However, the court found the public interest best served by giving those employees who objected to the release of their names an opportunity to delete their names from the list. See
also Local 5, Int'l Bhd. of Elec. Workers v. United States Dep't of Housing and Urban Dev., 852
F.2d 87, 92 (3d Cir. 1988) (court upheld union request for names but denied release of Social Security numbers because of greater privacy interest outweighing public interest); Local 41, Int'l Bhd. of
Elec. Workers v. United States Dep't of Hous. and Urban Dev. 686 F.2d 66 (D.C. Cir. 1988); United
States Dep't of Navy, 840 F.2d at 1137 (public interest of collective bargaining outweighs minimal
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quests is when something more than names and addresses was requested, 164 or where the union requesting the mailing list was not the
recognized union representative. 16 5
In cases where recognized uions request names and addresses of
potential union members, the only issue dividing the courts of appeals is
what, if any, prophylaxes are necessary to protect the "modest" but
"cognizable" privacy interest that employees have in their names and
addresses. In United States Department of Agriculture v. FederalLabor

RelationsAuthority, the Eighth Circuit ordered employees' mailing lists
released to the union representative, but ruled that any employee not

wanting his name included in this "agency record" could have it removed.1 66 The Federal Labor Relations Authority objected, claiming
that FOIA does not require (or permit) this process of individual withholding, but the court found this Solomonic solution ideally situated to
the problem. 167 The dissent rejected the majority's solution as unlawful.
Chief Judge Lay found the majority's construction that allowed each emprivacy interest in name and address). But see Local 3, Int'l Bhd. of Elec. Workers v. NLRB, 845
F.2d 1177, 1181 (2d Cir. 1988) (request for union employees' list denied because it contained deliberative process of agency, and alternative means of obtaining information existed, and disclosure
would violate NLRB rules); cf Andrews v. Veterans Admin., 838 F.2d 418, 425 (10th Cir. 1988)
(Veterans Administration prevailed over nurses who sued agency for releasing names from improperly sanitized file; court applied standard of intentional or willfulness under Privacy Act), cert. denied, 109 S. Ct. 56 (1988); see also infra note 164-65 and accompanying text.
164. See, eg., Local 5, 852 F.2d at 92 (names and addresses ordered released, but agency allowed
to withhold Social Security numbers because privacy interest outweighed public interest in collective
bargaining).
165. See Local 3, 845 F.2d at 1181. In Local 3, the Second Circuit ruled that the NLRB properly denied the union local access to a list containing employee's names, address, marital status, and
payroll information. Id. The union wanted the list to expand its membership. The court sustained
the NLRB's denial on exemption 6 (invasion of privacy) grounds, holding that since the union local
was not the workers' certified union representative, no public interest could be found in fostering
union-worker communications. Id. Moreover, the court held that "alternative methods of communication" exist, such as standing outside the gate. Id. The court also emphasized that since Local 3
was a rival union disclosure of the employee's names and addresses to the rival union would be, if
anything, contrary to the collective bargaining process.
Local 3 appears to run counter to the judicial trend of recognizing a public interest in collective
bargaining and releasing employees' names and home addresses to union representatives in furtherance of that interest. See, eg., United States Dep't of Agric. v. Federal Labor Relations Auth., 876
F.2d 50, 51 (8th Cir. 1988) (court notes that access to names and addresses is essential to their union
representation); DepartmentofNavy, 840 F.2d at 1137 ("the minimal invasion of privacy effected by
disclosure.., is far outweighed by the public interest to be served by such disclosure"). Perhaps the
court's holding in Local 3 can best be understood in the limited factual context of the case, i.e.,
where the union seeking the names was not the recognized bargaining unit for the workers. Providing names to a rival union could hardly be justified as promoting the "public interest" in trouble-free
collective bargaining. Thus, the Local 3 decision does not necessarily contradict the general judicial
approach to releasing names to recognized unions.
166. Department ofAgric., 836 F. 2d at 1144.
167. "FOIA is flexible enough to accommodate a solution to this difficulty. . . . [B]oth the
interests in privacy and disclosure will be optimally served by requiring disclosure of the names and
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ployee to decide whether her name and address will be disclosed to be
inconsistent "with the scheme of the Freedom of Information Act [since
it] allow[s] individual government employees to decide whether the privacy exemption applies to them."1 68 In the end, Judge Lay chastized the
court for abdicating its responsibility and relinquishing the court's deci1 69
sionmaking function to individual government employees.
Chief Judge Lay offers the better argument if one focuses on the
public disclosure policy of FOIA and the requirements for agency and
judicial administration of the Act. In United States Department of the
Air Force, Scott Air Force Base v. FederalLabor Relations Authority, the
Seventh Circuit followed this analysis.1 70 By upholding an FLRA decision releasing employees' names and addresses to union representatives,
the court announced its view that the Eighth Circuit's prophylactic
measures were unnecessary. The panel held: "It is hard to see how the
17 1
disclosure of home addresses could be 'clearly unwarranted' as a rule."
The court then catalogued the evidence indicating that home addresses
are "freely available" and "widely disseminated." 172 Based on this evidence, the court found the seclusion components of privacy "miniscule."1 73 The only requirement the Seventh Circuit panel imposed was
1 74
that there must be some legitimate reason for releasing the lists.
Scott Air ForceBase shows the uneasiness with which courts balance
the "public interest" against privacy interests. 75 The Seventh Circuit
found little room for inquiry into the requester's motives, since in that
court's view FOIA grants right of access to "any" member of the pubaddresses of only those employees who do not request their employers to keep the information confidential." Id.
168. Id. at 1145 (Lay, C.J., dissenting).
169. "[T]he court must decide whether disclosure is prohibited by law, because that is the only
statutory circumstance in which disclosure is not required.... When confronted with the question of
the applicability of the FOIA's privacy exemption, the court cannot abdicate its responsibility by
allowing individual employees to decide for themselves the applicability of the exemption." Id. at
1145.
170. 838 F.2d 229 (7th Cir. 1988), cert. dismissed, 109 S.Ct. 632 (1988).
171. Id. at 232.
172. Id. ("Most home addresses are in the telephone book... [and t]hey are widely disseminated on mailing lists.").
173. Id.
174. Id. at 233. "Even a modest disclosure could be 'clearly unwarranted' if there were no
reasons for it. Incurring a harm for no gain is 'clearly unwarranted.'" Id. at 232. But the court did
not address how to quantify "gain," or whether the "reason" had to be a good one.
175. See, eg., Reporters Comm. for Freedom of the Press v. United States Dep't of Justice, 831
F.2d 1124, 1126 (D.C. Cir. 1988) (concluding that the judiciary cannot measure the public interest
in requested information, as such an "unbounded delegation would raise serious constitutional
problems"), rev'd, 109 S. Ct. 1468 (1989); see also, Note, Developments-1987 supra note 6, at 60007.
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The court then articulated its understanding of FOIA: "[T]he dis-

positive inquiry is whether there are legitimate uses, not whether we
think them noble or tacky." 177 Since the employees' mailing lists could
be used for legitimate purposes, the court found the possibility of alterna-

tive means of communication with employees irrelevant; thus, the mate178
rial was subject to disclosure.
D. Exemption 3: Tariff Act Qualifies as Exempt Statute
Section 552(b)(3) of FOIA, exemption 3, provides that material

need not be divulged if it is "specifically exempted from disclosure by
statute." 179 Exemption 3 sets forth the criteria which indicate whether
material has been "specifically exempted." Exemption 3 first requires

that the statute in question must leave "no discretion" for withholding
from the public. If the statute under review allows for discretion, then to

fall within exemption 3 the statute must either "establish[ ] particular
criteria for withholding [,] or refer[ ] to the particular types of matters to

be withheld." 180 Applying this test, courts in recent years have found
that a number of statutes fall within exemption 3, which thereby removes
181
the materials from the class of documents that must be disclosed.

In Mudge Rose Guthrie Alexander & Ferdon v. United States Inter176. Other courts have engaged more willingly in the balancing act. See, e.g., Southern Utah
Wilderness Alliance, Inc. v. Hodel, 680 F. Supp. 37 (D.D.C. 1988) (nonprofit group working to
promote environmental concerns granted access to names and addresses of national park visitors
because minimal intrusion of releasing names outweighed by public interest of promoting wilderness); see also supra notes 34-81 and accompanying text (discussing Julian v. United States Dep't of
Justice, 108 S. Ct. 1606 (1988)); supra notes 82-111 and accompanying text (discussing Wolfe v.
United States Dep't of Health and Human Servs., 839 F.2d 768 (D.C. Cir. 1988)).
177. 838 F.2d at 233.
178. "The privacy interest at stake here is slight; so too is the impairment. There are legitimate
uses for home addresses; the Union proposes one such use. It is accordingly irrelevant that unions
may have an alternative in sending packets to workers at the office." Id. But see Local 3, Int'l Bhd.
of Elec. Workers v. NLRB, 845 F.2d 1177, 1181 (2d Cir. 1988) (court noted alternative means of
communication, e.g., standing outside plant gate, as sufficient reason for denying request); see also
supra note 164.
179. Subsection (b) provides:
[§ 552] does not apply to matters that are.., specially exempted from disclosure by statute
(other than § 552(b) of this title), provided that such statute (A) requires that the matters
be withheld from the public in such a manner as to leave no discretion on the issue, or (B)
establishes particular criteria for withholding or refers to particular types of matters to be
withheld.
5 U.S.C. § 552(b) (1982 and Supp. V 1987).
180. Id.
181. See, eg., CIA v. Sims, 471 U.S. 159, 167 (1985) (Court held 50 U.S.C. § 403(d)(3), requiring CIA Director to protect "intelligence sources and methods," qualifies under exemption 3); Association of Retired R.R. Workers v. Railroad Retirement Bd., 830 F.2d 331, 334 (D.C. Cir. 1987)
(section 12(d) of Railroad Unemployment Insurance Act, 45 U.S.C. § 362(d), qualifies under exemption 3); see also Note, Developments-1986, supra note 6, at 552-57 (discussing split in circuits on
Internal Revenue Code section 6103 and exemption 3); Note, Developments-1985,supra note 6, at
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nationalTrade Commission,182 the D.C. Circuit added section 777 of the
Tariff Act' 83 to the list of exemption 3 statutes.1 84 Section 777 of the
Tariff Act stipulates that the International Trade Commission may disclose "any proprietary information" if it is disclosed in a form which
cannot be used to identify operations of a particular person or corporation. 1 85 The Tariff Act further provides that proprietary information is
information that is designated as proprietary by the submitter. Such information, according to the terms of section 777, "shall not be disclosed
to any person .... "186
The court of appeals found that this statutory structure satisfied exemption 3's criteria. The court reached this conclusion by focusing on
the provisions of the section which specify "particular types of matters to
be withheld." 18 7 Under the terms of the statute, the Trade Commission
can withhold any matter designated as "proprietary." Thus, the court's
reading of section 777 ceded substantial authority to the submitter to
determine what information the Trade Commission makes available to
the public. The court, though, refers in only a circular way to the particular types of matters to be withheld.' 88
In reaching the conclusion that section 777 of the Tariff Act qualifies as an exemption 3 statute, the Mudge Rose court had to distinguish
407-13 (discussing Sims, National Security Act of 1947, and exemption 3); id at 386-87 (discussing,
research and development statute qualifying under exemption 3).
182. 846 F.2d 1527 (D.C. Cir. 1988). Appellant represented Korean cookware producers and
exporters included in countervailing duty, antidumping investigation conducted by the International Trade Commission (ITC) pursuant to title VII of the Tariff Act of 1930, 19 U.S.C. §§ 1671,
1677f (1982 & Supp. V 1987). The ITC investigates charges that foreign producers "dump" (i.e., sell
below cost their goods in the American markets); if the ITC finds goods are dumped, then the ITC
imposes a countervailing duty as a means of leveling the price competition with American manufacturers. Appellant sought aggregate data on domestic and foreign cookware producers compiled by
the Commission in the course of its investigation. Mudge Rose, 846 F.2d at 1529.
183. Section 777, as amended (codified at 19 U.S.C. § 1677f (1982 & Supp. V 1987)), states in
pertinent part:
(4) Summaries; nonconfidential submissions.-The administering authority and the Commission may disclose-(A) any confidential information received in the course of a proceeding if it is disclosed in a form which cannot be associated with, or otherwise be used to
identify, operations of a particular person, and (B) any information submitted in connection with a proceeding which is not designated as confidential by the person submitting it.
184. 846 F.2d at 1530.
185. 19 U.S.C. § 1677f(a)(4) (1982 & Supp. V 1987).
186. Id. § 1677f(b).
187. Mudge Rose, 846 F.2d at 1530 (quoting 5 U.S.C. § 552(b)(3)(B) (1982)).
188. Under the court's analysis, any material that is designated as proprietary by the submitter is
exempt from disclosure under FOIA, and the Tariff Act provides that the submitter can designate
any material confidential or proprietary. Thus, there is no independent review of the material for its
appropriateness as exempted material. In this way, the Mudge Rose court seems to give a Trade
Commission submitter substantial authority in the administration of FOIA. For another example of
a court ceding authority over FOIA determinations, see supra notes 165-73 and accompanying text.
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its holding in CNA FinancialCorp. v. Donovan. 189 In CNA Financial, a
D.C. Circuit court found that the broad scope of the Trade Secrets
Act1 90 renders impossible the kind of specification that exemption 3 requires.19 1 Mudge Rose, which sought on behalf of an unnamed client
sensitive trade importation documents retained by the International
Trade Commission (ITC), contended that section 777 suffers from the
same infirmities as the Trade Secrets Act. Specifically, Mudge Rose argued that section 777 of the Tariff Act cannot qualify as an exemption 3
statute since its broad language permits the ITC to withhold any and all
information.1 92 This argument failed to persuade the court of appeals,
however, as the Mudge Rose panel concluded that "the disclosure rationale of CNA does not apply."1 93 The court distinguished section 777 and
the Trade Secrets Act on the grounds that, unlike the Trade Secrets Act,
section 777 applies only to a single agency, the ITC; it pertains solely to
title VII of the Tariff Act and not to other statutes the agency administers; and section 777 has limits on its scope since it protects only that
1 94
information specified as "proprietary."
Using this analysis, the court found section 777's specificity regarding which particular types of matters were to be withheld sufficient to
qualify that provision of the Tariff Act as an exemption 3 withholding
statute.1 95 Three critical features of the statute stand out as a basis for
the court's holding. The narrow scope of the provision-it refers to only
material submitted to the ITC by its request-certainly helped limit the
impact of exempting these materials from FOIA. Second, the exclusive
role played by the ITC in administering the provision also convinced the
court of the limited scope of the provision. Finally, the importance of
data collection/investigation to the ITC in its mission to discover and
remedy trade irregularities, and the potential harm submitters would suffer if the Commission revealed "proprietary information," was not lost
on the court.196
189. 830 F.2d 1132 (D.C. Cir. 1987), cert. denied, 108 S.Ct. 1270 (1988); see also Note, Developments-1987, supra note 6, at 591.
190. "In sum, the Trade Secrets Act appears to cover practically any commercial or financial
data collected by any federal employee from any source." 830 F.2d at 1140.
191. Id. at 1140-41 ("Given this encyclopedic character, and absent any limitation as to the
agencies covered or the sources of data involved, we unhesitatingly conclude that the laundry list of
information that the Act sets out does not specify 'particular types of matters' for purposes of satisfying subsection (B) of Exemption 3.") (footnotes omitted).
192. 846 F.2d at 1530.
193. Id. at 1531.
194. Id. at 1530-31.
195. Id. at 1531.
196. Id. at 1530-31.

Vol. 1989:686]

FREEDOM OF INFORMATION ACT

Despite these compelling reasons for accepting section 777 as falling
within exemption 3, however, it appears that the court of appeals too
easily accepted the implications of the provision allowing for selfdesignation of information as "proprietary." This raises the prospect
that material that should be available to the public will be stamped "proprietary" by the submitter and wrongfully removed from public scrutiny.
E. Exemption 7- Audit Material and Subsequent Investigatory
Significance
The 1986 amendments to FOIA significantly altered exemption 7,
which applies to investigatory records; as a result of the legislative
changes, the amended exemption 7 makes it more difficult for a requester
to examine agency records pertaining to law enforcement investigations.' 97 However, the question that continues to trouble the courts is
whether routine audit material-that is, material that would otherwise be
nonexempt under FOIA-is somehow transformed into withholdable
material under exemption 7 by virtue of its subsequent attainment of investigatory significance. This issue raises thorny questions about FOIA,
and the identity of the requester once again plays a significant role in the
debate: can otherwise routinely disclosable material be withheld from
the party who is the target of the investigation?
It is generally well-settled now that documents produced during
routine administration of federal laws do not qualify as "investigatory
records."' 198 The reason is that such day-to-day administrative records
lack the "special intensity" of an investigation. 199 However, as the district court put the question in Gould Inc. v. GeneralServices Administration: may agencies classify otherwise non-exempt documents originally
created for routine purposes as exempt under exemption 7 when such
197. 5 U.S.C. § 552(b)(7) (1982 & Supp. V 1987); see infra notes 217-86 and accompanying text;
see also Note, Developments-1986, supra note 6, at 558-64 (discussion of the amendments).
198. 5 U.S.C. § 552(b)(7) (1982 & Supp. V 1987).
199. See, ag., Center for Nat'l Policy Review on Race & Urban Issues v. Weinberger, 502 F.2d
370, 373 (D.C. Cir. 1974). (If "HEW is engaged merely in administering federal aid programs, and
... the documents in question are ancillary to that task, rather than investigatory in nature ... the
material is not protected by exemption 7."); Sears, Roebuck & Co. v. General Serv. Admin., 509
F.2d 527, 529-30 (D.C. Cir. 1974) (civil rights compliance reports submitted by all federal contractors held routine, not investigatory), cert. denied, 434 U.S. 826 (1977); Center for Auto Safety v.
Department of Justice, 576 F. Supp. 739, 750-51 (D.D.C. 1983) (documents compiled in connection
with negotiations over whether an agency should agree to reduce the burdens previously imposed on
the automotive industry under a consent decree held routine, not investigatory); Goldschmidt v.
United States Dep't of Agric., 537 F. Supp. 274, 276-77 (D.D.C. 1983) (poultry plant inspection
reports used for information gathering and negotiations in the agency's continuous inspection program held routine, not investigatory), vacated, 717 F.2d 147 (4th Cir. 1983), cert. denied, 466 U.S.
940 (1984); see also, J. FRANKLIN & R. BOUCHARD, supra note 57, § 1.10 (examples of documents
reflecting routine administration or oversight of federal programs).
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records become subsequently involved in investigatory affairs? 2°°
1. John Doe Corp. v. John Doe Agency.

The Second Circuit an-

swered this question negatively in John Doe Corp. v. John Doe Agency.

201

Plaintiff, a company under investigation for weapons procurement fraud,

sought its routine Pentagon audit reports from prior years.202 The audit
reports were presently before a grand jury as part of the Pentagon's investigation of the plaintiff. The government objected to the release of the
audit reports on the grounds of exemption 7(A), which exempts materials that would interfere with a pending investigation, and exemption 3
20 3
(which exempts materials that can be withheld under a valid statute).

But the court of appeals turned aside the government's objections and,
reversing the lower court decision, 204 ruled that exemption 7 does not
protect the documents from disclosure 2 5 because the government's attempt to transform routine documents into "investigatory files" was
blocked by the 1974 FOIA amendments. 20 6 The court of appeals, noting

that its conclusion might tip the scale in favor of investigation targets,
nevertheless clung to the orthodox FOIA view that identity does not
matter and held that such concerns cannot affect a court's decision. 20 7 In
200. Gould, Inc. v. General Servs. Admin., 688 F. Supp. 689, 690-91 (D.D.C. 1988).
201. John Doe Corp. v. John Doe Agency, 850 F.2d 105 (2d Cir. 1988), cert. granted, 109 S.Ct.
1116 (1989). The parties identities are secret because of an ongoing criminal investigation, though
some reports in the press suggest the identity of the plaintiff. Himelstein, Fried, Frank Slips-Up,
Unveils "John Doe Corp.'" Anonymous No More, Legal Times, May 22, 1989, at 6, col. 1.
202. Id. at 106.
203. Id. at 106-07.
204. The district court found that release of the documents posed a "substantial risk" to the
grand jury proceedings. Id. at 107.
205. John Doe Corp., 850 F.2d at 109.
206. "The attempt in the instant case to withhold documents generated in the course of routine
audits because they are now part of an investigatory file thus contravenes the obvious intent of the
1974 amendments to FOIA." Id. at 109.
207. The court initially repeated what, at least before Julian v. United States Dep't of Justice,
108 S. Ct. 1606 (1988), see supra text accompanying notes 34-81, was accepted orthodoxy-the
motive for an FOIA request is not relevant. John Doe Corp., 850 F.2d at 108. The court then added:
[Tihe FOIA may compel the government to disclose matters that are ordinarily beyond the
scope of discovery in criminal investigations and thus may enable a potential defendant to
prepare responses to the investigation and to construct a defense to criminal charges. That

is a concern that should be addressed to Congress, however.
Id. at 109.
For a discussion of the balancing test courts use in determining whether "investigatory files"
can be released, see, e.g., FBI v. Abramson, 456 U.S. 615, 622 (1982) (the Court lists the specific
harms covered by exemption 7 which must be weighed against the public interest in disclosure);
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 232 (1978) (the Court asserted that "the release
of information in investigatory files prior to the completion of an actual, contemplated enforcement
proceeding was precisely the kind of interference [of personal privacy] that Congress wanted to
protect against," but also that there should be disclosure when the investigation is complete); Senate
Comm. of Puerto Rico v. Department of Justice, 823 F.2d 574, 587 (D.C. Cir. 1987) (court held that
the district court must balance the public interest in disclosure against the interest in personal pri-
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addition, the court held that Federal Rule of Criminal Procedure 6(e)
does not qualify as an exemption 3 statute,20 8 and that, in general, the
FOIA does not endow a grand jury with any special power to shield
otherwise disclosable documents. 20 9 In the final analysis, the court found
the government's attempt to put a cloak of secrecy over routine audit
reports to be misguided, whatever the consequence disclosure might have
2 10
for an investigation.
2. Gould, Inc. v. General Services Administration. In Gould,
Inc. v. General Services Administration, a District Court for the District
of Columbia Circuit gave a different answer to. the question whether
otherwise non-exempt contract documents originally created for routine
auditing purposes, can be classified as "records or information compiled
under exemption for law enforcement purposes" merely because such
documents are subsequently placed in an investigatory fie and utilized
for purposes of a law enforcement investigation. 211 Judge Sporkin, in a
decision handed down two weeks before John Doe Corp., gave an expansive reading to exemption 7(A), holding that subsequent events can
transform routine documents into "investigatory records."
Gould's facts are not unlike those in John Doe Corp. A federal contractor sought past General Services Administration (GSA) audit reports
that had resulted in a GSA investigation of the contractor's pricing practices. 21 2 But the Gould court's reasoning differed dramatically from the
reasoning in John Doe Corp. Judge Sporkin held that once documents
become the basis of an investigation and part of the investigation file,
they shed their "routine" and "disclosable" labels and instead don the
cautionary mantle of "investigatory files."'2 13 Judge Sporkin argued that
once routine audits become part of the investigatory file, they are embed'2 14
ded in the "law enforcement 'mosaic'" and cannot be chipped out.
The court therefore rejected plaintiff's request to have the previously
vacy as set out in exemption (7)(c)); see also Note, Developments-198Z supra note 6, at 600 (discussing the balancing test conducted by courts).
208. John Doe, 850 F.2d at 109. The government argued that Rule 6(e) of the Federal Rules of
Criminal Procedure controlled documents before a grand jury. Id. at 107.
209. "A document that is otherwise available to the public does not become confidential simply
because it is before a grand jury. Instead, there must be a showing that disclosure of the document
will result in exposure of some other aspect of the grand jury proceeding that is secret." Id. at 109.
210. The court termed as "unusual" and unnecessary the government's efforts to have an in
camera inspection of a Vaughn index, finding that such a request, except in the area of national
security, was extraordinary and unwarranted. Id. at 110.
211. 688 F. Supp. 689, 690 (D.D.C. 1988).
212. Id. at 691-92.
213. Id. at 699.
214. Id. at 698.
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routine materials isolated from the rest of the investigatory file. 2 15 The
district court held that the test is not whether information was originally
compiled for law enforcement purposes, but rather whether the requested
2 16
document is currently a bona fide part of an investigatory file.
3. Comments on reconciling John Doe Corp. and Gould. The results in Gould and John Doe Corp. are not easy to reconcile; in fact, the

different results are simply incompatible. How future courts follow these
divergent paths will determine the scope of the recently enacted exemp-

tion

7.217

These interpretations will take place against a backdrop in

which the reason for withholding the documents is generally one which
would have broad support (e.g., prosecution of defense contractor fraud),

and for the same reason the identity of the requester would tend to militate against disclosure. These cases will test severely FOIA's general

provision that all appropriate government information should be disclosed as well as the inclination of courts to examine who is requesting
the information before ordering disclosure.
II.
A.

ADMINISTRATIVE DEVELOPMENTS

Attorney General's Memorandum on the 1986 Amendments to
FOIA

1. Overview. More than a year after President Reagan signed
into law the Anti-Drug Abuse Act of 1986,218 which contained several
amendments to the Freedom of Information Act, Attorney General Edwin Meese III published a thirty-page memorandum interpreting and explaining these amendments. 2 19 The effect of these FOIA amendments,
referred to as the Freedom of Information Reform Act of 1986,220 has
215. "The making of such distinctions among materials based on their sources is not appropriate, is not required by the FOIA or the caselaw, and clearly was not contemplated by the legislators
who enacted and amended the FOIA." Id.
216. Id. at 699.
217. See infra notes 217-85 and accompanying text (discussing Attorney General Meese's effort
to define the scope of recently amended exemption 7).
218. Pub. L. No. 99-570, 100 Stat. 3207.
219. Attorney General's Memorandum on the 1986 Amendments to the Freedom of Information Act: Memorandum for the Executive Departments and Agencies Concerning the Law Enforcement Amendments to the Freedom of Information Act, 5 U.S.C. § 552, Enacted as the Freedom of
Information Reform Act of 1986, §§ 1801-04 of the Anti-Drug Abuse Act of 1986, 100 Stat. 3207,
3207-48 (October 27, 1986)-United States Department of Justice-Edwin Meese III, Attorney
General--(Dec. 1987) [hereinafter Attorney General's Memorandum].
220. The Freedom of Information Reform Act of 1986 consists of sections 1801 to 1804 of the
Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, 100 Stat. 3207 [hereinafter FOIA Reform Act].
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been to broaden the FOIA law enforcement exemption. 22 1 The Meese
memorandum establishes guidelines for government agencies on the implementation of the 1986 Act and the new exclusions of law enforcement
22 2
information from FOIA disclosure.
In his opening comments to the memorandum, Attorney General
Meese expresses his satisfaction with the new law enforcement amendments, which restrict the disclosure of law enforcement information
under FOIA. Meese, citing Watergate as the driving force behind more
liberal disclosure of government information under FOIA during the
1970s and early 1980s, criticizes the post-Watergate period as an era of
overcorrection. 223 In interpreting the law enforcement amendments, and
consistent with his view of the current shift as an appropriate move away
from the earlier "overcorrection," the fundamental issue, according to
Meese, should be the level of government disclosure that can be permitted without infringing upon the interests of national security. 224 With
respect to disclosure of law enforcement information, Attorney General
Meese submits that the 1986 amendments seek to achieve the proper balance between the competing interests of liberal disclosure and national
225
security.
The memorandum discusses two major areas of reform in FOIA's
treatment of law enforcement information. 226 First, it examines the
changes the FOIA Reform Act made to the provisions of exemption 7the law enforcement exemption. 227 Second, the memorandum addresses
the potential effects of the newly enacted law enforcement record exclusions. 228 In interpreting amended exemption 7 and the new exclusions,
Meese relies on the language of the provisions themselves, looking to
their "plain meaning" as a guide to implementation. 22 9 When, however,
the language of the Act provides somewhat ambiguous guidance, the
memorandum turns for support to a Senate Judiciary Committee Report,
221. The law enforcement exemption provisions are contained in id. § 1802, 100 Stat. at 3207-48
to 49 (codified at 5 U.S.C. § 552(b)(7) (Supp. V 1987)); see Note, Developments-198 6, supra note 6,
at 524-29. The legislation also includes amendments increasing fees for commerical users and reducing them for educational and scientific institutions and news media users. Pub. L. No. 99-570,
§ 1803, 100 Stat. 3207, 3249-50. The amendments to FOIA's fee provisions are explained in the
Office of Management and Budget's Uniform Freedom of Information Act Fee Schedule and Guidelines, 52 Fed. Reg. 10,012, 10,012-20 (1987). See also Note, Developments-1987, supra note 6, at
568-78. For discussion and analysis of amended FOIA fee waiver provisions, see Note, id. at 568-78.
222. See supra notes 230-86 and accompanying text.
223. Attorney General's Memorandum, supra note 218, at iii.
224. Id.
225. Id.
226. Id. at 2.
227. 5 U.S.C. § 552(b)(7) (Supp. V 1987).
228. 5 U.S.C. § 552(c)(1), (2), (3), as enacted by Pub. L. No. 99-570 § 1802 (1986).
229. Attorney General's Memorandum, supra note 218, at 4.
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in which the Committee discusses a prior bill with "identical language,"
for assistance in outlining proper implementation of the 1986
amendments. 2 30
2. Threshold requirements of exemption 7 The most significant
effect of the 1986 amendments fall on exemption 7, which now provides
broader protection for law enforcement information. 2 3' Thus, the Meese
memorandum begins with an analysis of the broadened scope of exemption 7's threshold requirement-a requirement that must be satisfied
2 32
before any of the exemption's subparts may be invoked.
Prior to the FOIA Reform Act, exemption 7 included "investigatory records compiled for law enforcement purposes" as potentially protected materials. 233 By adding the words "or information" after the
word "records," 2 34 Meese explains, the Act broadens the threshold requirement to include any information compiled for law enforcement purposes. Thus, if information is originally intended for law enforcement
use, it may qualify for non-disclosure, even if it is ultimately preserved in
non-law enforcement records. As the memorandum stresses, the relevant
consideration is the content of the information and not its format or the
record in which it is filed. 235 For this reason, agencies should classify
compiled data based on content and compilation purpose, rather than on
236
the record in which it is filed.
The FOIA Reform Act further modifies the threshold requirement
of exemption 7 by deleting the word "investigatory. ' 237 In the past, this
230. See generally S. RE'. No. 221, 98th Cong., 1st Sess. (1983).
231. 5 U.S.C. § 552(b)(7) as amended provides that:
This section does not apply to matters that are ...(7) records or information compiled for
law enforcement purposes, but only to the extent that the production of such law enforcement records or information (A) could reasonably be expected to interfere with enforcement proceedings, (B) would deprive a person of a right to a fair trial or an impartial
adjudication, (C) could reasonably be expected to constitute an unwarranted invasion of
personal privacy, (D) could reasonably be expected to disclose the identity of a confidential
source, including a State, local, or foreign agency or authority or any private institution
which furnished information on a confidential basis, and, in the case of a record or information compiled by criminal law enforcement authority in the course of a criminal investigation or by an agency conducting a lawful national security intelligence investigation,
information furnished by a confidential source, (E) would disclose techniques and procedures for law enforcement investigations or prosecutions, or would disclose guidelines for
law enforcement investigations or prosecutions if such disclosure could reasonably be expected to risk circumvention of the law, or (F) could reasonably be expected to endanger
the life or physical safety of any individual.
232. Attorney General's Memorandum, supra note 218, at 5.
233. 5 U.S.C. § 552(b)(7) (Supp. V 1987).
234. Id. In the interest of consistency, "or information" has been added after the word "record"
in exemption 7(D). Id. § 552(b)(7)(D).
235. Attorney General's Memorandum, supra note 218, at 5-6.
236. Id. at 6.
237. 5 U.S.C. § 552(b)(7) (Supp. V 1987).
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word created considerable confusion for courts. Some had interpreted
"investigatory" as distinguishing between records resulting from specifically focused law enforcement inquiries and those merely resulting from
routine monitoring or oversight.238 Other courts had blurred the "investigatory records" and "law enforcement purposes" clauses. 239 The deletion removes such confusion so that the determinative issue is no longer
whether the record or information was "compiled for a law enforcement
' '240
purpose.
The Attorney General encourages all agencies to reassess which
records or information now satisfy exemption 7's threshold requirement
for nondisclosure. In addition, he stresses that the FBI and other agencies with purely law enforcement functions are now likely to meet the
threshold requirement automatically due to their uniform "law enforcement purpose." 24 1
3. The "risk of harm "-exemption 7(A),(C),(D), & (F). If the
threshold requirement of exemption 7 is met, the agency may deny a
request for information if disclosure would result in harm, as defined in
sections (A) through (F) of the exemption. 242 The agency must assess
the seriousness of the harm under a particular "risk of harm" standard.
One purpose of the Reform Act was to lessen the required showing of
harm under parts (A), (C), (D) and (F) of exemption 7.243
The memorandum explains that the motive behind the change stems
from the inability of government agencies to accurately predict the harm
resulting from information disclosure. Under the previous "would" requirement, a greater certainty of harm was required to invoke exemption
7's protection. Thus, by relaxing the standard to one of reasonableness,
agencies can demonstrate the risk of possible harm without having to
prove that disclosure "would," necessarily, cause damage. 244 The Attorney General advises agencies that although the boundaries of this stan238. Compare, eg., Sears, Roebuck & Co. v. General Servs. Admin., 509 F.2d. 527, 529-30
(D.C. Cir. 1974) (records submitted for monitoring of employment discrimination not "investigatory") with Center for Nat'l Policy Review on Race and Urban Issues v. Weinberger, 502 F.2d 370,
373 (D.C. Cir. 1974) (records of review of public schools suspected of discriminatory practices found
"investigatory"). See also supra notes 196-215 and accompanying text.
239. See, eg., Rural Housing Alliance v. United States Dep't of Agric., 498 F.2d 73, 81 & n.47
(D.C. Cir. 1974) (creating the phrase "investigatory files complied for law enforcement purposes").
240. Materials such as law enforcement manuals, clearly not of an investigatory nature, now fall
neatly within the threshold's reach. Attorney General's Memorandum, supra note 218, at 7.
241. Id. at 7-8.
242. See supra note 228.
243. Id. This standard was borrowed from that employed under the National Security Act of
1947, 50 U.S.C. 403(d)(3), in conjunction with FOIA exemption 3, 5 U.S.C. § 552 (b)(3). For discussion of the amendment to FOIA, see Note, Developments-1986 supra note 6, at 526-27.
244. Attorney General's Memorandum, supra note 218, at 10-11.
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dard will be determined on a case-by-case basis, the agencies should be
245
aware of the broader, more relaxed standard.
Attorney General Meese stresses particularly that agencies should
exercise wider latitude in invoking exemptions 7(D) and 7(F), which pertain respectively to confidential sources and individuals' physical
safety.2 46 If disclosure would endanger a person's physical safety, "any

likelihood of such harm"2 47 is sufficient to warrant reliance on exemption
7(F).

4. Additional exemption 7(D) modifications. In addition to the
"risk of harm" change, the memorandum addresses three significant
248
changes in exemption 7(D).
First, as amended, FOIA includes within the meaning of the term
"confidential source" a state, local, or foreign agency or authority, or any

private institution which furnished information on a confidential basis.
This clarification as to who may qualify as a confidential source codifies

what courts already have recognized in a majority of cases.24 9 The memorandum explains that, by providing the listed institutions the same protection as that afforded to individuals, the revision preserves an
important source of information for law enforcement agencies.250 The
clarified source listing also removes any doubts as to who can qualify as a
251
confidential source.
Second, the remaining changes relate to word deletions in the ex-

emption's second clause. Prior to the FOIA Reform Act, Congress had
limited exemption 7(D)'s protection to "confidential information furnished only by the confidential source. ' 25 2 By omitting the word "confi245. Id. at 11.
246, Id. at 12.
247. Id. at n.20.
248. Exemption 7(D), as amended, provides:
This section does not apply to matters that are ...(7) records or information compiled for
law enforcement purposes, but only to the extent that the production of such law enforcement records or information... (D) could reasonably be expected to disclose the identity
of a confidential source, including a State, local, or foreign agency or authority or any
private institution which furnished information on a confidential basis, and, in the case of a
record or information compiled by criminal law enforcement authority in the course of a
criminal investigation or by an agency conducting a lawful national security intelligence
investigation, information furnished by a confidential source.
5 U.S.C. § 552(b)(7)(D) (Supp. V 1987).
249. See, eg., Founding Church of Scientology v. Regan, 670 F.2d 1158, 1161-62 (D.C. Cir.
1981) (State, local, and foreign law enforcement agencies included in "confidential source" language), cert. denied, 456 U.S. 976 (1982); Dunaway v. Webster, 519 F. Supp. 1059, 1081-82 (N.D.
Cal. 1981) (financial and commercial institutions are "confidential sources").
250. Attorney General's Memorandum, supra note 218, at 13.
251. Id.
252. 5 U.S.C. § 552(b)(7)(D) (1982).
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dential," Congress eliminated a restriction on the scope of protection
from disclosure. In addition, as the word "only" served no purpose in
the clause, it too was deleted.2 5 3 The effect of these modifications is to
render all information provided by a confidential source exempt if it is
furnished in connection with a criminal or lawful national security
2 54
investigation.
5. Exemption 7(E) & 7(F) modifications. Several changes in exemption 7(E) substantially broaden its disclosure protection.2 55 Prior to
the FOIA Reform Act, exemption 7(E) protected only "investigative
techniques and procedures. '2 56 The Reform Act omitted the word "investigative," thereby preserving a broader category of law enforcement
techniques and procedures from disclosure. The Attorney General's
Memorandum notes that exemption 7(E) now exempts law enforcement
manuals of a non-investigatory nature which were previously unprotected under exemption 7(E) from FOIA disclosure. 257 Amended exemption 7(E) also would include techniques and procedures employed in
2 58
"law enforcement investigations or prosecutions.
In addition, amended exemption 7(E) contains an entirely new second clause, which provides a basis for withholding "guidelines for law
enforcement investigations or prosecutions if such disclosure could reasonably be expected to risk circumvention of the law."'25 9 According to
the memorandum, this clause specifically overrules a D.C. Circuit decision which forbade the withholding of guidelines for drug prosecutions. 260 The memorandum further stresses that any similar type of
guideline should be withheld if disclosure "could reasonably be expected
to risk circumvention of the law."' 26 1 Agencies thus should reevaluate
their non-investigatory law enforcement records-including guidelines-

to determine if they fall within the broadened scope of exemption
253.

7(E).262

Attorney General's Memorandum, supra note 218, at 14.

254. Id.
255. Exemption 7(E), as amended, provides:
(b) This section does not apply to matters that are... (7) records or information compiled
for law enforcement purposes, but only to the extent that the production of such law enforcement records or information... (E) would disclose techniques and procedures for law
enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably be expected to risk
circumvention of the law ....
5 U.S.C. § 552(b)(7)(E) (Supp. V 1987).
256. Id.
257. Attorney General's Memorandum, supra note 218, at 15-16.
258. 5 U.S.C. § 552(b)(7)(E) (Supp. V 1987).
259. Id.
260. See Jordan v. United States Dep't of Justice, 591 F.2d 753, 781 (D.C. Cir. 1978).
261. Attorney General's Memorandum, supra note 218, at 17.
262. Id.
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Finally, the memorandum addresses the changes made in exemption
7(F). 2 63

its scope from "law enforcement personnel" 264 to
By broadening
'

"any individual,

265

the revision reflects an important policy: informa-

tion that would endanger the life or physical safety of any individual
should never be disclosed. Thus the Attorney General recommends that
agencies should invoke exemption 7(F) where there is "any reasonable
'26 6
likelihood of a FOIA disclosure endangering any person.

6. New subsection (c) exclusions.

In addition to broadening the

scope of exemption 7, the FOIA Reform Act provides an additional

mechanism to secure the secrecy of highly sensitive records. Subsection
(c), as amended, lists three instances in which particular records may be
exempted from disclosure requirements. 267 As the Meese Memorandum
explains, each of the three record-exclusion provisions works in conjunction with a separate FOIA exemption. 268 And, according to the Attor-

ney General, if a subsection (c)(1) exclusion applies to the documents in
question, an agency may treat the requested records as not existing at all
2 69
in responding to a disclosure request.
Subsection (c)(1) provides additional record protection in circum-

stances in which exemption 7(A) protection alone is inadequate. 270 In
some cases, the mere fact that an agency has relied on exemption 7(A) to
withhold disclosure can "tip off" the subject of the proceeding or investigation, thereby causing the very harm that the exemption intends to prevent.27 1 Thus, a person who suspects that he is the subject of agency law

enforcement activity may, through a carefully worded request, determine
263. Exemption 7(F), as amended, provides:
(b) This section does not apply to matters that are.. .(7) records or information compiled
for law enforcement purposes, but only to the extent that the production of such law enforcement records or information (F) could reasonably be expected to endanger the life or
physical safety of any individual.
5 U.S.C. § 552(b)(7)(F) (Supp. V 1987).
264. Id.
265. Id.
266. Attorney General's Memorandum, supra note 218, at 18.
267. 5 U.S.C. § 552(c)(l)-(3) (Supp. V 1987).
268. Attorney General's Memorandum, supra note 218, at 9.
269. See supra note 65 and accompanying text.
270. New subsection (c)(l) provides:
(c)(1) Whenever a request is made which involves access to records described in subsection
(b)(7)(A) and(A) the investigation or proceeding involves a possible violation of criminal law; and
(B) there is reason to believe that (i) the subject of the investigation or
proceeding is not aware of its pendency, and (ii) disclosure of the existence of the records
could reasonably be expected to interfere with enforcement proceedings, the agency may,
during only such time as that circumstance continues, treat the records as not subject to
the requirement of this section.
5 U.S.C. § 552(c)(1) (Supp. V 1987).
271. Attorney General's Memorandum, supra note 218, at 19.
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whether he is the subject of agency activity by the nature of the agency's
response to his request. To protect against this danger, subsection (c)(1)
provides that, if the following circumstances exist, the agency may invoke the (c)(1) exclusion. 2 72 First, the records must fall within the range
of 7(A) protection. Second, the requested records must relate to a criminal investigation or proceeding. 273 Finally, the agency must have "reason to believe" that the subject is not aware of the investigation and that
disclosure of the mere existence of the information "could reasonably be
'274
expected to interfere with the enforcement proceedings.
The memorandum interprets the "reason to believe" standard
broadly, advising the agency to invoke the (c)(1) exclusion even if contrary evidence suggest that the subject is aware of the pending investigation. 275 The Attorney General also stresses that an agency which seeks
to invoke this exclusion should consider carefully whether disclosure of
the mere existence of the record will cause harm. 27 6 In addition, if the
circumstances previously described cease to exist, the exclusion no longer
applies. 2 77 Finally, and perhaps most importantly, the memorandum describes the consequences of treating records as if they did not exist. In
order to avoid the possibility of a "tip-off," an agency invoking exemption 7 is advised to respond that "no records responsive to the request
278
exist."
In conjunction with exemption 7(D), which protects against disclosure of the identities of confidential informants by allowing an agency to
respond that disclosure "would" disclose the identity of a "confidential
source," the (c)(2) exclusion 279 offers the informant no protection at
all. 280 If exemption 7(D) alone prevented disclosure, an agency might,
by its response, reveal the identity of an informant to a clever requester.
272. 5 U.S.C. § 552(c)(1) (Supp. V 1987).
273. Id. However, by inserting the word "possible" in the statute, a large spectrum of files kept
by non-law enforcement agencies for investigatory purposes still falls within the range of the

exclusion.
274. Id. § 552(c)(1)(B); see also Attorney General's Memorandum, supra note 218, at 20-21.
275. Id. at 21.
276. Id.
277. Id. at 21-22.
278. Where other records are requested which do not fall within any exemption or exclusion,
these records should be disclosed without mention of the excluded materials. Id. at 22.
279. See supra notes 242-47 and accompanying text.
280. New subsection (c)(2) provides:
(2) Whenever informant records maintained by a criminal law enforcement agency under
an informant's name or personal identifier are requested by a third party according to the
informant's name or personal identifier, the agency may treat the records as not subject to
the requirements of this section unless the informant's status as an informant has been
officially confirmed.
5 U.S.C. § 552(c)(2) (Supp. V 1987).
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For example, if an agency file is kept on an informant and a request is
made to the agency for information about that informant, the danger of a
"tip-off" under (c)(2) is the same as that described in the (c)(1) context. 281 As a result, the Meese memorandum explains that, in order to

protect against disclosure of the confidential informants' identity, the
procedural response to a (c)(2) exclusion should be identical to that suggested in connection with (c)(1): "no records responsive to the request
exist."

28 2

The third record exclusion-(c)(3)-works in conjunction with exemption 1283 to protect particularly sensitive FBI records of "foreign intelligence activities, counter-intelligence and the battle against
terrorism. ' 284 Simply stated, exemption 1 protects "national defense or
foreign policy" 285 secrets; exclusion (c)(3), like exclusions (c)(1) and
(c)(2), prevents "tip-offs" by permitting a "no records exist" response.
In sum, the Attorney General's memorandum advises agencies that
invoke the record exclusions to phrase responses carefully; it suggests
that an agency respond as if the records truly do not exist. 28 6 In the
Attorney General's view, only in this way can the agencies preserve the
287
integrity and usefulness of the statutory exclusions.
7. Additionalproceduralconsiderations. The Attorney General's
memorandum also provides helpful agency guidelines on the use of the
exclusions and insight into handling potential litigation.
First, the memorandum stresses the definitions with which a decision to exclude from disclosure records requested under the FOIA must
be made because of the nature of the response; 2 88 no one outside the
agency should be aware of an exclusion's invocation. Second, the Attorney General emphasizes that the decision to employ subsection (c)'s ex281. Id. § 552(c)(1)(2).
282. See supra note 265 and accompanying text.
283. 5 U.S.C. § 552(b)(1) (1982). This exemption provides that(b) This section does not apply to matters that are- (1)(A) specifically authorized under
criteria established by an Executive order to be kept secret in the interest of national defense or foreign policy and (B) are in fact properly classified pursuant to such Executive
order.
284. New subsection (c)(3) provides:
(3) Whenever a request is made which involves access to records maintained by the Federal
Bureau of Investigation pertaining to foreign intelligence or counterintelligence, or international terrorism, and the existence of the records is classified information as provided in
subsection (b)(1), the Bureau may, as long as the existence of the records remains classified
information, treat the records as not subject to the requirements of this section.
Id. § 552(c)(3).
285. Id. § 552(b)(1).
286. See supra note 265 and accompanying text.
287. Attorney General's Memorandum, supra note 218, at 8.
288. See supra notes 230-86 and accompanying text.
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clusions must be handled with "care and precision. ' 289 The agency thus
to the use of exclusions
must maintain accurate and detailed records as 290
records.
these
of
nature
because of the sensitive
If a disclosure request is denied, whether on the basis of a record
exclusion or simply because the files do not exist, an agency should be
fully prepared to handle review of challenges to the possible use of an
exclusion. In situations in which a record exclusion was employed, the
agency should review the decision of nondisclosure as to its present validity under the statute and its proper application. 291 If the exclusion no
longer applies, the record must be disclosed. If an exclusion was invoked
reand still applies, or if no exclusion was invoked, an agency should '292
spond that the "appeal was reviewed and found to be without merit.
If the issue of exclusion is submitted by the FOIA plaintiff for court
review, the agency must request in camera review directly from the
judge.2 93 To avoid alerting the requester of the possibility of an exclusion, the agency should raise an in camera defense regardless of whether
the plaintiff correctly claimed that the agency invoked an exclusion. Fimade public
nally, the memorandum stresses that any court decision
294
must not indicate whether an exclusion was invoked.
In conclusion, Attorney General Meese expresses his opinion that
the new law enforcement amendments strike "a more refined balance between the competing societal interests... in an open government, on the
one hand, and the public necessity of protecting legitimate interests from
being harmed through government information disclosure, on the
295
other."
B.

Department of Energy's Order on Computer Searches

In a recent decision by the Department of Energy's Appeal Office,
addithe difficult issue of FOIA requests of computer records receives 296
tional attention as the Department of Energy clarifies its position.
289. Attorney General's Memorandum, supra note 218, at 27.
290. Id. at 27-28.

291. Id. at 28.
292. Id. at 29. When a "no records" denial is given, the situation is slightly more difficult.
Although a "no records" denial is technically not appealable, since no "adverse determination" has
been made, agencies routinely review these decisions to ensure that a diligent search was made.
These policies should continue in order to avoid tipping off the use of an exclusion. These requests
should be processed in the same manner as before, with an additional check for improper use of an
exclusion. Id. at 29.
293. Id. at 30.
294. Id. at 29-30.
295. Id. at 30.
296. Decision and Order of the Department of Energy on Motion for Clarification, 17 Energy
Mgmt. (CCH) 80,121 (No. KFA-0158, May 26, 1988) [hereinafter Decision and Order].
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The conflict arose following a FOIA request made by the National
Security Archive (Archive) to the Department of Energy's Office of Scientific and Technical Information (OSTI). The request referred to certain "limited access" materials maintained by OSTI. These documents
were made available to certain agencies and organizations. 2 97 The
Archive requested information pertaining to these limited access materials, including lists of documents stored on OSTI's computers. Although
OSTI replied by disclosing some of the requested information to the
Archive, 298 the agency refused to "create" a list of documents, as no such
list then existed. The Archive appealed to the Department of Energy's
Hearings and Appeals Office, and the Office issued an order directing
OSTI to disclose the list of documents sought by the Archive. 299 In an
"unusual step," OSTI appealed the decision of the Appeals Office. 3°°
The Appeals Office order reaffirming its earlier decision provides
valuable insight and a useful starting point for addressing FOIA disclosure requests of computer records, an issue certain to arise often with the
Government's increased use of computers.
Although the Appeals Office acknowledges that access to computer
records is an unsettled area of FOIA law, their affirmation order outlines
the boundaries of computer records access. First, after reviewing prior
case law, 301 the order readily concluded that an agency is not required to
create new records in complying with FOIA.3 0 2 However, since FOIA
applies to more than paper documents and records, the Appeals Office
concluded that computer records clearly fall within the scope of
FOIA. 303 In justifying this conclusion, the order analogizes a search of
computer databases to a manual search of a filing cabinet. a°4 Finally,
based on this analysis, the Appeals Office determined that OSTI would
be required to provide a list of all items contained in its database. 30 5 The
extent to which an agency would be required to search the database for
requested information, however, is less clear. According to the Department of Energy order, whether or not an extensive search is required
297.
298.
299.
300.
at 2, 3.
301.

Id. at 80,549.
Id.
Id.
DOE Clarifies Order on ComputerSearches, 14 ACCESS Rep. (Monitor Pub. Co.) No. 15,
(July 27, 1988).
Decision and Order, supra note 295, at 80,549-50, 80,552.

302. Id. at 80,550.
303. Id. at 80,552.
304. "Itmerely uses different tools-the computer and its software-to conduct the search."
at 80,550.
305. Id.

Id.
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depends on the facts and circumstances of each case. 30 6 If an agency (in
this case OSTI) has software capability to search for the requested
records, a search must be made, regardless of whether such a search is a
normal agency procedure. 30 7 This policy protects against the agency's
use of computers to prevent public access to information. 30 8 The requesting party, like the Archive, is not entitled to specify the "format or
contents" of a requested list.309
The more difficult and potentially far-reaching issue that the order
addresses is the extent to which an agency should be required to
reprogram its computers to perform the search for requested information. 310 The order does not definitively state that reprogramming will be
required in future cases. Its comment that the decision in Clarke v.
United States Department of Treasury311 should be be interpreted to
mean that agencies "are not required to reprogram their computers in
order to extract information pursuant to an FOIA request," suggests that
reprogramming may not be required. 312 The Appeals Office has indicated it will consider the reprogramming issue on a "case by case basis"
3 13
in the future.
Finally, the order of the Appeals Office instructs OSTI to consult
with the Archive regarding reformulation of the disclosure request, and
further reiterates that a denial of disclosure because of the necessity of
reprogramming agency computers should only occur if no alternative to
nondisclosure is available. 3 14 Thus, computer and non-computer "filing
cabinet" records-for which reprogramming would not be necessaryare treated similarly, and computer technology thus would not hinder
public access.
C. Agencies Release FOIA Guidelines.
In a slow response to the 1986 Amendments to FOIA, federal agen306. Factors to be considered are "how the database is structured, the capabilities of the
agency's computer system and personnel, and the specific information requested." Id.
307. Id. at 80,552.
308. Id. at 80,550.
309. Id. at 80,551.
310. Id.
311. Clarke v. United States Dep't of Treasury, No. 84-1873 (E.D. Pa. Jan. 28, 1986) (Westlaw,
1986 WL 1234).
312. Decision and Order supra note 295, at 80,551 n.7.
313. Although the order does not specify the factors to be considered, capability of personnel
and computer systems as well as agency cost and complexity of reprogramming are sure to be considerations. Id. at 80,551.
In addition, it is significant to note that even if reprogramming is not required, an agency would
be compelled to release a copy of the entire database, if so requested. Id. at 80,551.
314. Id.
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cies continued to release revised FOIA guidelines. 315 These guidelines
generally track the OMB guidance on fees, the Department of Justice's
fee waiver memorandum, 3 16 and in some cases, the Executive Order on
Business Notification. 3 17 However, some agencies chose not to follow the
3
aforementioned guidelines. 1'1
III.

LEGISLATIVE DEVELOPMENTS

A. Bill to Revise FOIA Introduced.
In an attempt to "make a good law better, ' 3 19 Rep. Gerald Kleczka
(D-Wis.) introduced the "Freedom of Information Public Improvements
Act of 1988."320 Aimed at addressing abuses under the current legislation and encouraging greater disclosure of federal records, the Kleczka
bill would revise several sections of FOIA.
First, the bill responds to the new fee waivers and fee reductions of
the FOIA Reform Act of 1986321 by making it simpler for FOIA requesters to qualify for reduced fees. 322 The bill extends fee reductions to a
"non-profit organization that intends to make the information available
to the news media, to any branch or agency of the federal, state, or local
government, or to the public. ' 323 The bill also extends fee waivers to
requests for documents relating to violations of law, inefficiency or administrative error by an agency, and to requests for information that
'324
"benefit[] the general public.
One particular abuse that the bill attacks is the problem of agency
time delays. In order to prompt agencies to respond expeditiously to
FOIA requests, Kleczka's bill establishes a series of financial penalties
315. See Note, Developments-1987,supra note 6, at 568-69 (discussing agency guidelines).
316. Id
317. See, e.g., Pennsylvania Avenue Dev. Corp., Freedom of Information Act, 36 C.F.R. § 902
(1989). For a recent discussion on business notification, see, e.g., Agencies Adopt Business Notice
Rules, 12 NEWS MEDIA & THE LAW 39, 39-40 (1988) (most agencies could not meet FOIA deadlines if businesses notified of requests).

318. See, eg., Office of Management and Budget, Public Information Provisions of the Administration Proceduces Act, 5 C.F.R. § 1303 (1989),.52 Fed. Reg. 49, 152 (committing Department of
Justice guidelines). For further discussion of the Deptartment of Justice guidelines and the controversy over their implementation, see Note, Developments-198 7, supra note 6, at 575-78.
319. 134 CONG. REc. H51 (daily ed. Feb. 1, 1988).
320. H.R. 3885, 100th Cong., 2d Sess. (1988). The bill is a revision of a bill originally introduced
by Kleczka in 1985. Kleczka Reintroduces Revised FOIA Legislation, 14 ACCESS Rep. (Monitor
Pub. Co.) No. 3, at 5 (Feb. 10, 1988).
321. See supra note 219.
322. 134 CONG. REc. H51 (daily ed. Feb. 1, 1988).
323. H.R. 3885, 100th Cong., 2d Sess. § 102(1) (1988).
324. Id. § 102(2)(B).
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for agencies failing to comply within "applicable time limits. 3 25 These
penalties include expenses and litigation fees, and a penalty of as much as
twenty-five dollars per day for each day that the agency exceeds the time
limit. 326
The bill further promotes conscientious compliance with FOIA requests by imposing disciplinary actions on agency personnel who act "ar327
bitrarily or capriciously" with regard to a FOIA request.
Recognizing that requesters, particularly the media, will occasionally need to receive information quickly, 328 the bill provides for expedited
access to records. Where a "compelling need" for prompt reply is
demonstrated, agencies would be required to respond to the request
32 9
within a five-day period or face possible penalties.
If passed, the bill also would have a significant impact on the types
of information government agencies make available to the public. More
information would be made available through a major reduction in the
scope of FOIA disclosure exemptions. 330 For example, the current exemption for classified material 33 1 would be greatly restricted. Agencies
claiming the classified material exemption would be required to meet two
additional requirements in order to qualify for the exemption. In addition to the requirement that the information for which protection is
sought be properly classifiable under an executive order, the disclosure of
the information must, first, be reasonably expected to cause identifiable
damage to American defense or foreign policy interests, 332 and second,
the need for protection of the information must outweigh the "public
333
interest in disclosure."
The two requirements of this provision provoked the State Department, in an "unusual step, ' 334 to attack the proposed legislation. In a
letter dated March 17, 1988, Deputy Secretary of State John C. Whitehead attacked the bill as an "erosion of our ability to strike the delicate
balance between the need to protect the national interest and the rights of
325. Id. § 103(a). For discussion of present FOLA time limits, see Note, Developments Under the
Freedom of Information Act-1984, 1985 DUKE L.J. 742, 748-49.
326. H.R. 3885, 100th Cong., 2d Sess. § 103(a)(b)(2) (1988).
327. Id. § 104.
328. 134 CONG. REc. H51 (daily ed. Feb. 1, 1988).
329. H.R. 3885, 100th Cong., 2d Sess. § 105 (1988).
330. Id. § 107.
331. 5 U.S.C. § 552(b)(1) (1982).
332. H.R. 3885, 100th Cong., 2d Sess. § 107(a) (1988).
333. Id..
334. State DepL CriticizesKleczka FOI.Bil, 14 ACCESS Rep. (Monitor Pub. Co.) No. 7, at 2, 13
(Apr. 6, 1988).
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the American public to know the activities of its government. ' 335 Whitehead criticized the proposed amendment to the classified material exemption on two grounds. First, he assailed the increased burden on agencies
to justify withholding national security or foreign policy records. Under
Kleczka's bill, an agency must have reason to expect that disclosure will
cause "identifiable damage to the national defense or foreign policy interests."'336 In his letter, Whitehead insisted that this places too heavy a
3 37
demand on agencies to quantify and identify precise harms.
As a second criticism, Whitehead attacked the third requirement of
the bill's revised classified materials exemption,3 38 arguing the amendment's "balancing test" provides too vague a standard. 339 Whenever the
need to protect "national security" interests is compared to the "public
interest," the potential for disclosure of sensitive materials, he asserted, is
34 o
great.
In response to the State Department letter, Rep. Glenn English (DOkla.), a prominent voice on FOIA as the past chairman of the House
subcommittee with jurisdiction over the act, initially indicated his surprise that the State Department would comment on a bill "not presently
under consideration and ... not likely to be considered in the near future. ' 341 He also expressed his general pleasure with the State Depart342
ment's handling of FOIA requests.
B. FOIA Amendment to the Export AdministrationAct Introduced
In an effort to promote "productive discussion"3 43 of the issue, Sen.
Dennis DeConcini (D-Ariz.) introduced a bill 344 to allow FOIA disclosure of information contained in export license applications made pursuant to the Export Administration Act. 345 The DeConcini bill provides
that "names and addresses of licensed exporters, general description of
335. Letter from John C. Whitehead to Senator Joseph R. Biden (Mar. 17, 1988) at I (copy on
file in Journal office) [hereinafter Whitehead Letter].
336. H.R. 3885, 100th Cong., 2d Sess. § 107(a) (1988) (emphasis added).
337. Whitehead Letter, supra note 334, at 2.
338. H.R. 3885, 100th Cong., 2d Sess. § 107(a) (1988).
339. Whitehead Letter, supra note 334, at 2.
340. Id. The Whitehead Letter also addresses the problem of FOIA requests for large numbers
of documents, and the administrative and financial burdens resulting therefrom.
341. State Dept. CriticizesKleczka FOI Bill, 14 ACCESS Rep. (Monitor Pub. Co.) No. 7, at 5
(Apr. 11, 1988).
342. "While the Department receives a relatively small number of FOIA requests compared to
other agencies, I receive more complaints about the State Department than about any other agency."
Id.
343. 134 CONG. REc. S5817 (daily ed. May 13, 1988).
344. S. 2390, 100th Cong., 2d Sess. (1988).
345. 50 U.S.C.A. § 2411 (West App. 1989).
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commodities, and countries of ultimate destination obtained from export
licenses issued under this Act are not confidential and shall be subject to
disclosure under section 552 of Title 5, United States Code. ' 346
The argument against the DeConcini bill focuses on the scrutiny
and potential harassment that exporters would suffer, as well as the increased competition that may result from the release of export information. In response to this argument, supporters of the amendment point
out that public scrutiny of export activities should be expected in the
United States, where trade with certain countries (e.g., South Africa) is a
hotly debated political issue. They also note that similar information is
already available to competitors through sources published by the Department of Commerce. 347 Senator DeConcini expressed his hope that
34
hearings would be held on this matter.
CONCLUSION

During 1988, both courts and the Executive Branch continued to
define the limits of how freely accessible government information should
be. Courts increasingly focused on the identity of the requester as a clue
to whether such requests should be denied. As the developments in 1988
demonstrate, this requester-specific inquiry cuts both ways: in some
cases, some information previously withheld will be released; in other
cases, the identity of the requester makes release more problematic.
While such an inquiry may be a sensible (and unavoidable) way of deciding cases, it runs counter to the Act's mandate that unless records qualify
under a particular exemption, they shall be released to the public.
Courts will continue to wrestle with this fundamental conflict as they
decide future FOIA claims.
Past legislative changes to FOIA continue to reverberate as 1988
witnessed a detailed implementation memorandum from the Attorney
General on the 1986 amendments. This memorandum will prove important to FOIA litigants since it will shape how agencies implement and
interpret the 1986 FOIA Reform Act. Little legislative action took place
during 1988, but the problems agencies face in complying with requests
upheld during 1988 for regular access to agency files, and for access to
agency computers, suggest that future legislative action may be needed.
GerardJ. Waldron
Jeff A. Israel
346. S. 2390, 100th Cong., 2d Sess. (1988).
347. 134 CONG. REc. S5817 (daily ed. May 13, 1988).
348. Id.

