COMMENT
AN ANALYSIS OF STATE LEGISLATIVE RESPONSES
TO THE MEDICAL MALPRACTICE CRISIS
INTRODUCTION

The recent medical malpractice crisis is the result of the increasing
reluctance of insurance companies to write medical malpractice insurance policies and the dramatic rise in premiums demanded by those
companies which continue to issue policies. The difficulties in obtaining insurance at reasonable rates have forced many health care providers" to curtail or cease to render their services. Such a situation creates
obvious dangers to the public welfare, and many state legislatures have
attempted to take remedial action. There are two general approaches
which such action can take. The first is to establish joint underwriting
groups or reinsurance schemes through which health care providers can
more easily obtain malpractice insurance. The second is to alter the
substantive and procedural rules relating to medical malpractice actions
to decrease the liability of health care providers and thereby to make the
malpractice risk insurable at a price the health care profession is willing
to pay. This Comment will examine the various alternatives which are
available under the second approach.2
In preparation for this study, correspondence was sent to the
legislatures of all fifty states concerning both proposed and enacted
THE FOLLOWING CITATIONS WILL BE USED IN THIS COMMENT:
A. HOLDER, MEDICAL IMLPRAcncE LAw (1975) [hereinafter cited as HOLDER];
D. LouISELL & H. WILLIAMS, MEDICAL MALPRACTICE (1973) [hereinafter cited as
LOUISELL & WILLIAMS];
W. PROSSER, HANDBOOK OF TiE LAW OF TORTS (4th ed. 1971) [hereinafter cited as
PROSSER];
U.S. DEP'T OF HEALTH, EDUCATION AND WELFARE, REPORT OF THE SECRETARY'S
COMMmsroN ON MEDICAL MALPRACTICE (1973) [hereinafter cited as MEDICAL MALPRACTICE REPORT];

Waltz & Scheuneman, Informed Consent to Theiapy, 64 Nw. U.L. REv. 628 (1970)
[hereinafter cited as Waltz & Scheuneman];
Documentary Supplement, Medical-Legal Screening Panels as an Alternative Approach to Medical Malpractice Claims, 13 WM. & MARY L. REV. 695 (1972) [hereinafter cited as Documentary Supplement].
1. The definition of health care provider varies from state to state but generally
includes physicians, osteopaths, dentists, and hospitals.
2. The insurance-oriented approaches were not treated, partially because of a lack
of expertise in the area and partially because it is believed that the approaches aimed at
changes in the actual resolution of malpractice disputes will determine the extent to
which the malpractice crisis is curbed and the sectors of society which will bear the
ultimate cost of the malpractice problem.
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legislation relating to the malpractice problem. 3 The responses from
this survey have been used as the basis of the discussion, although a
complete description and evaluation of the measures considered and
adopted by each state have not been attempted.4 Even if spatial considerations would permit such detail, the speed with which current developments in this area are taking place would preclude any pretension to
either accuracy or completeness by the time of publication. 5 Instead,
common themes have been extracted from the materials. The discussion of these themes is intended to highlight the advantages and disadvantages, both legal and practical, which the various alternatives
present. Hopefully, this Comment will act as a general guide to the
preparation or evaluation of legislation dealing with the law of medical
malpractice.
For convenience, the Comment has been divided into three sections. The first deals with the imposition of direct limits on the
amount which can be recovered in a malpractice action. The second
discusses various changes in either substantive or procedural law which
could act indirectly to reduce damage awards in malpractice cases. The
third section is devoted to a special sort of indirect procedural limitation-alterations in the dispute resolution mechanism. This division is
artificial since any comprehensive statute will be made up of several
components which will interact to some extent. The Comment is not
addressed to such potential interactions; however, in considering any
given statute they should not be overlooked.
Finally, it must be emphasized that the decision as to what measures should be adopted to meet the malpractice crisis involves very
difficult policy considerations. Such decisions are beyond the scope of
this Comment, which is designed only to describe the efficacy of alternative attempts to ease this pressing problem
DIRECT LIMITATIONS ON HEALTH CARE
PROVIDER LIABILITY

The most straightforward way to alleviate the insurance cost pres3. The responses are on file in the offices of the Duke Law lournal.
4. For a recent comprehensive compilation of the state legislative efforts, see
Grossman, State-by-State Summary of Legislative Activities on Medical Malpractice, in
A LEGIsLATOR's GUIDE TO THE MEDICAL MALPRACTICE Issun 12 (D. Warren & R. Merritt
eds. 1976). See also Rhein, Malpractice: Grim Outlook for '76, MED. WORLD NEWS,
Jan. 12, 1976, at 71, 72-74; Survey Shows Gains in Liability Legislation, But Problems
Remain, AM. MED. NEWS, Jan. 12, 1976, at 9.
5. Undoubtedly, many of the proposed measures cited in the Comment will have
been enacted, defeated, or amended by the time the Comment is published. The
resulting inaccuracies are regretted, but appear to be unavoidable.
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sures of the recent medical malpractice crisis is to limit the amount
which health care providers can be required to pay in malpractice cases.
With an appropriately low ceiling, the risks of negligence in the practice
of medicine could be made insurable at a reasonable premium rate.
Several states have adopted measures predicated on this idea.6 At least
three general forms of limitations on recovery can be identified. The
first is the recovery-limiting statute, which simply places a ceiling on the
amount which can be recovered.7 A variation of this approach imposes
a limitation on the liability of individual health care providers as well as
a limitation on plaintiff recovery. For example, recent Indiana legislation s limits the liability of a qualifying9 individual health care provider
to $100,000 but allows a patient to recover up to $500,000. Any
amount due from a judgment or court-approved settlement which exceeds the total combined liability of all liable health care providers is to
be paid from a Patients' Compensation Fund which is maintained by
annual surcharges on health care providers. 10 A third approach establishes patient compensation boards which would allow recovery up to
certain limits in a manner similar to that of workmen's compensation
schemes.
In order to be effective, a recovery-limiting approach must necessarily prevent some patients from being fully compensated for their
injuries, at least in the sense that a jury would have found full compensation at a higher figure. Moreover, those who are denied receipt of a
6. Statutes limiting the liability of health care providers include: Medical Malpractice Reform Act, ch. 75-9, [1975] West's Fla. Sess. Law Service No. 1, at 16 (codified at
FLA. STAT. ANN. § 627.353); IDAHO CODE H9 39-4204, -4205 (Supp. 1975); IND. ANN.
STAT. § 16-9.5-2-2(b) (Bums Supp. 1975); Act 817, § 1, [1975] West's La. Sess. Law
Service No. 4, at 1383 (codified at LA. REv. STAT. ANN. § 40:1299.42(B)(2)); N.D.
CENT. CODE § 26-40-11 (Supp. 1975); ch. 796, § 14, [1975] Ore. Laws 2315; ch. 37, §
10, [1975] West's Wis. Legis. Service No. 1, at 48 (codified at Wis. STAT. ANN. §
655.23(5)).
7. See, e.g., IDAHO CODE § 39-4204, -4205 (Supp. 1975) (section 39-4204 limits
liability of complying physicians to $150,000 for one patient or $300,000 for two or
more patients; section 39-4205 limits liability of complying hospitals to $150,000 for one
patient and an aggregate amount equal to the greater of $300,000 or $10,000 times the

number of hospital beds); Pub. Act. 79-960, § 4, [1975] Ill. Legis. Service No. 6, at
1617 (codified at ILL. ANN. STAT. ch. 70, § 101) (maximum recovery for any one
plaintiff limited to $500,000). It should be noted that both these statutes have been
declared unconstitutional by lower state courts. See Survey Shows Gain in Liability
Legislation, supra note 4, at 10.
8. IND. ANN. STAT. § 16-9.5-2-2(b) (Bums Supp. 1975). See New Indiana Law
Will Cut Negligence Suits, Improve Care, 17 PIYscrAN's LEGAL BRIEF 1 (Fall 1975).

9. A health care provider qualifies for the limited liability by showing financial
responsibility in the amount of $100,000 and paying to the Patients' Compensation Fund
an annual surcharge of up to ten percent of the cost of maintaining financial responsibility. IND. ANN. STAT. § 16-9.5-2-1 (Bums Supp. 1975).
10. Id. § 16-9.5-2-2(c).
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total jury award are likely to be the most seriously injured plaintiffs. It

can be argued that such legislative abrogation of the common law right
to a full damage award constitutes a deprivation of property without due
process of law."
The most recent examination of the relationship between the concept of due process and the abolition or modification of common law tort

remedies is that made by state courts which have considered the constitutionality of no-fault automobile insurance plans. In their analysis, the
courts have asked whether the legislation in question bears a substantial
relation to a permissible legislative purpose. 12 If this standard is met,
and the legislation is not deemed unreasonable, arbitrary, or capricious,
it does not impair due process rights.' 3 The Supreme Court applied this

test in the 1929 case of Silver v. Silver'4 to uphold the validity of
automobile guest statutes, 15 which abolish a passenger's cause of action
against his host-driver for injuries sustained through the latter's negligence.' 6 The Court declared that "the Constitution does not forbid the
11. The fourteenth amendment provides: "nor shall any State deprive any person of
.. .property, without due process of law." U.S. CONST. amend. XIV, § 1. At this
point, a distinction must be made between prospective application of such statutes and
retroactive application. Legislation may not be applied retroactively to destroy or to
limit vested or accrued causes of action. However, the courts, in a variety of contexts,
have approved such legislation when it operates prospectively. In New York Cent. R.R.
v. White, 243 U.S. 188 (1917), the Court said, "No person has a vested interest in any
rule of law entitling him to insist that it shall remain unchanged for his benefit." Id. at
198; accord, Silver v. Silver, 280 U.S. 117 (1929) (automobile guest statute); Mountain
Timber Co. v. Washington, 243 U.S. 219 (1917) (workmen's compensation plan); Lasky
v. State Farm Ins. Co., 296 So. 2d 9 (Fla. 1974) (no-fault automobile insurance plan);
Rotwein v. Gersten, 160 Fla. 736, 36 So. 2d 419 (1948) (abolition of common law cause
of action for alienation of affections); Pinnick v. Cleary, 360 Mass. 1, 271 N.E.2d 592
(1971) (no-fault automobile insurance plan); Opinion of the Justices, 309 Mass. 571, 34
N.E.2d 527 (1941) (automobile guest statute); Opinion of the Justices, 113 N.H. 205,
304 A.2d 881 (1973) (no-fault automobile insurance plan); Montgomery v. Daniels, 44
U.S.L.W. 2271 (N.Y. Ct. App., Nov. 25, 1975) (no-fault automobile accident compensation law).
12. Lasky v. State Farm Ins. Co., 296 So. 2d 9, 15 (Fla. 1974); Pinnick v. Cleary,
360 Mass. 1, 14, 271 N.E.2d 592, 602 (1971); Opinion of the Justices, 113 N.L 205,
211, 304 A.2d 881, 886 (1973). This traditional standard of review was first articulated
in Nebbia v. New York, 291 U.S. 502, 537 (1934).
13. See cases cited in note 12 supra.
14. 280 U.S. 117 (1929).
15. The Court recognized an increase of litigation by ungrateful guests against their
host-drivers. Id. at 122. In addition, the automobile accident situation created a
splendid opportunity for collusion between host and guest to recover from insurance
companies. PRossER § 34, at 187. But cf. Brown v. Merlo, &Cal. 3d 855, 506 P.2d 212,
106 Cal. Rptr. 388 (1973) (distinguishing Silver and holding California guest statute
unconstitutional as violation of equal protection).
16. The statutes permit passengers to sue their hosts for acts which are deemed more
culpable than mere negligence. See, e.g., ALA. CODE tit. 36, § 95 (1959) (wilful or
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creation of new rights, or the abolition of old ones . . to attain a
permissible legislative object."1 7 Then, in a passage which seems par-

ticularly pertinent in light of the recent malpractice crisis, the Court
stated: "Whether there has been a serious increase in the evils of
vexatious litigation in this class of cases. . . is for legislative determi-

nation and, if found, may well be the basis of legislative action further
restricting the liability. Its wisdom is not the concern of courts."

s

Since

guest statutes completely eliminate a guest's right of action for his host's
merely negligent conduct, they can be viewed as a much more drastic

measure than the recovery-limiting statutes, which permit at least some
recovery. Thus, if the guest statutes withstand due process objections
under the Constitution, it would appear that a recovery-limiting statute

should also be valid. This conclusion, however, must be qualified by
the fact that guest statutes apply only to drivers who provide gratuitous
services, 9 a situation which is seldom found in the provision of health
care. Furthermore, a reviewing court could well conclude that forcing

the most seriously injured plaintiffs to bear the full cost of the continued
availability of medical services is unreasonable, arbitrary, and capri20
cious.

In addition to the rational relationship test, some state courts have
adopted a second requirement when passing on the validity of statutes

abolishing common law rights: the legislature must provide a reasonable
substitute for what it has taken away. 2'

Thus, no-fault automobile

wanton misconduct); DEL. CODE ANN. tit. 21, § 6101 (1974) (intentional act, or wilful
and wanton disregard of rights of others); NEB. REv. STAT. § 39-740 (1968) (intoxication or gross negligence); S.D. COMPILED LAws ANN., §§ 32-34-1, -2 (1967) (wilful and
wanton misconduct); UTAH CODE ANN. § 41-9-1 (1953) (intoxication or wilful misconduct). See also 2 F. HARPER & F. JAmEs, THE I.Aw OF TORTS § 16.15 & n.4, at 950-51
(1956).
17. 280 U.S. at 122; cf. Carr v. United States, 422 F.2d 1007 (4th Cir. 1970)
(abrogating federal employee's common law right of action against government driver
not violative of fifth amendment due process clause).
18. 280 U.S. at 123.
19. See statutes cited in note 16 supra.
20. The distinction between those patients having small claims who are fully
compensated and those with more serious injuries who do not receive a complete
recovery may also be a violation of the equal protection clause. Cf. Brown v. Merlo, 8
Cal. 3d 855, 506 P.2d 212, 106 Cal. Rptr. 388 (1973); Gutierrez v. Glaser Crandell Co.,
388 Mich. 654, 202 N.W.2d 786 (1972). See generally Developments in the LawEqual Protection, 82 HARv. L. REv. 1065, 1077-87 (1969).
21. See, e.g., Lasky v. State Farm Ins. Co., 296 So. 2d 9, 13-14 (Fla. 1974); Pinnick
v. Cleary, 360 Mass. 1, 15, 271 N.E.2d 592, 602 (1971). This principle seems to be the
product of some dicta contained in New York Cent. R.R. v. White, 243 U.S. 188, 201
(1917), in which the Supreme Court upheld the constitutionality of workmen's compensation legislation:
Nor is it necessary, for the purposes of the present case, to say that a State
might, without violence to the constitutional guaranty of 'due process of law,'
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insurance legislation has been sustained on the theory that the mutual
surrender, by plaintiffs and defendants, of rights and defenses creates a
fair alternative to the traditional common law fault system.2m This same
idea provides another point of distinction between recovery-limiting
statutes and guest statutes. The latter enactments do give plaintiffs a
benefit in that they will be insulated from liability for their own negli-

gence as host-drivers.2 3
one-sided.

The recovery-limiting statutes are much more

The health care provider gives up none of his traditional

defenses, and the mutual benefit rationale could be applied only to
plaintiffs who are also physicians. Moreover, the plaintiff is not freed
from the burden of proving the physician's negligence prior to obtaining

any recovery. Therefore, if the reasonable substitute test is applied, it
seems quite doubtful that a recovery-limiting approach can be sustained.24
A second general group of statutes attempts to reduce health care
provider exposure by directly limiting the liability of the provider, rather
than recovery by the plaintiff.2 5 The operation of these statutes is
suddenly set aside all common law rules respecting liability as between employer and employee, without providing a reasonably just substitute ....
The statute under consideration sets aside one body of rules only to establish
another. Id.
Whether and under what circumstances the reasonable substitute standard is compelled
by the fourteenth amendment is not clear. See Pinnick v. Cleary, 360 Mass. 1, 15, 271
N.E.2d 592, 602 (1971). The New York Court of Appeals has recently questioned
whether the reasonable substitute test "is any test at all." Montgomery v. Daniels, 44
U.S.L.W. 2271, 2272 (N.Y. CL App., Nov. 25, 1975).
22. Lasky v. State Farm Ins. Co., 296 So. 2d 9 (Fla. 1974); Pinnick v. Cleary, 360
Mfass. 1, 271 N.E.2d 592 (1971); Opinion of the Justices, 113 N.H. 205, 304 A.2d 881
(1973). It should be noted that no-fault automobile insurance legislation typically
provides for tort recovery after a specified threshold of actual economic loss is reached.
See, e.g., FA. STAT. ANN. § 627.737 (1972); KAN. STAT. ANN. § 40-3117 (Supp. 1974);
MAss. ANN. LAWS ch. 90, § 34M (1975). This element is not present in the recoverylimiting statutes.
23. Carr v. United States, 422 F.2d 1007, 1011 (4th Cir. 1970).
24. If a legislature is willing to wade into the constitutional problems created by a
recovery-limiting statute, it must determine at what level to set the recovery ceiling.
Arguably, political pressures would prevent the imposition of extremely low recovery
limits. Still, if the ceiling is to be effective in lowering malpractice insurance premiums
it must produce some significant reduction in total damage awards. That is, consideration must be given to both the size of individual recoveries and the total number of
recoveries. In this connection it should be noted that 1970 figures show that $3000 is
the median recovery in medical malpractice actions and that ninety-seven percent of all
awards are for less than $100,000. Mm IcA. MALPRACncE REPoRT 10 & Table 7, at 11.
The figures, of course, are changing rapidly. See, e.g., Steves, Medical Malpractice in
Perspective, 28 CPCU ANNAIS 209, 214-15 (1975).
25. See Medical Malpractice Reform Act, ch. 75-9, § 15 11975] West's Fla. Sess.
Law Service No. 1, at 17 (codified at FLA. STAT. ANN. § 627.353) (limits liability of
health care provider to $100,000; Patients' Compensation Fund pays excess); ch. 796, §
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similar to that of the Indiana legislation.2 6 A ceiling is placed on the
health care providers' liability and the difference between damage

awards--or court-approved settlements-and this limitation is paid
from a fund maintained for that purpose. Unlike the Indiana approach,
however, there is no direct limit on the patient's total recovery.27 Thus;

the pure liability-limiting approach avoids the constitutional questions
which are presented by recovery-limiting schemes. 28 Since patients
receive the total compensation awarded by a jury if there is no deficit in
the Patients' Compensation Fund, nothing has been taken from them.
At the same time, the limitation on the liability of individual health care
providers can be structured so as to enable their insurance carriers to
continue to write malpractice policies.
Unfortunately, the creation of Patients' Compensation Funds may
not be a real solution to the malpractice problem. Since the pure
liability-limiting approach does not place a limit on the amount a
plaintiff may recover, there is a potential for large annual deficits in the
Fund, which may in turn drastically increase surcharges on individual
providers. These large surcharges could well have the same effect as
the recent rise in malpractice insurance premiums, i.e. they might dissuade physicians from providing health care services. Such a tendency
appears inevitable if the surcharges are calculated on the basis of the
14, [1975] Ore. Laws 2315 (liability limited to amount determined by health care
provider's specialty; Medical Excess Liability Fund pays excess); ch. 37, § 10, [1975]
West's Wis. Legis. Service No. 1, at 48, 50 (codified at Wis. STAT. ANN. 88 655.23(5),
655.27(1)) (liability limited to health care provider's insurance coverage; patients'
compensation fund pays excess).
26. See note 8 supra and accompanying text.
27. Indirect limits on recovery arise from the fact that the Patients' Compensation
Funds are funded by health care provider surcharges which generally are not to exceed a
set percentage of the cost to the health care provider of establishing financial responsibility. See note 9 supra. Deficits in the Patients' Compensation Fund are handled in
two ways. Generally, the available funds are prorated among the claims and the unpaid
balance is carried over to the following year. See, e.g., IND. ANN. STAT. § 16-9.5-4-1(g)
(Bums Supp. 1975). However, the Oregon statute, ch. 796, 8H 17(2)(b), (3), [1975]
Ore. Laws 2318, does not provide for carry-over of the unpaid balance after prorating.
Thus, that portion of a claimant's recovery which is not paid in the year payment is due
is lost.
28. Although the discussion of the due process question focused on the rights of
medical malpractice plaintiffs, certain due process objections may also be raised by
individual health care providers. If participation in the Patients' Compensation Fund is
compulsory, the health care provider might argue that the imposition of annual surcharges is a deprivation of property without due process of law. This argument appears
weak, for in most of the plans the health care provider need not participate unless he
desires the limitation that the plans impose on his tort liability. See, e.g., Medical
Malpractice Reform Act, ch. 75-9, § 15, 11975] West's Fla. Sess. Law Service No. 1, at
17 (codified at FLA. STAT. ANN. § 627.353); IND. ANN. STAT. § 16-9.5-1-5 (Burns Supp.
1975); ch. 796, § 18, [1975] Ore. Laws 2318.
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For example, if surgeons are

required to contribute large sums to the fund, many doctors may be
discouraged from continuing surgery. 29 A pure liability-limiting approach would seem to have a better chance of success if the surcharges
were calculated in such a way that high-risk specialties would not be
discouraged. The goal of such an approach would be to spread the cost
of insuring the high-risk specialists among all health care providers.
There can be no guarantee, however, that even this adjustment would be
adequate to overcome the problem. Spreading the risk in this manner
could instead deter provision of all health care services if the surcharges
needed to maintain the system became great enough.30 Therefore,
some limit on recoveries seems necessary if a direct limitation on health

care provider liability is to be sure of success.
A third method of limiting recoveries-the patient compensation
board-may serve this purpose."1 This method is modeled after work29. But see Brook, Brutoco & Williams, The Relationship Between Medical Malpractice and Quality of Care, 1975 DuE L.J. 1197. The article suggests that this result is
actually beneficial since there is a shortage of general or family practitioners while there
is an oversupply of specialists. In addition, unnecessary surgery is a problem in the
medical field today, and this unnecessary surgery is proportional to the number of
specialists in a geographic area. See id. at 1211.
30. A risk-spreading adjustment would produce some inequity in that physicians, and
presumably their patients, in low-risk fields would bear a disproportionate share of the
cost of maintaining the system. See generally Keeton, Compensation for Medical
Accidents, 121 U. PA. L. Rav. 590, 603 (1973). Another way to avoid the problem
would be to maintain the compensation fund with tax revenues. Given the present
strapped condition of many state budgets, however, this alternative does not seem viable,
and no state has yet adopted this approach. To the extent that the state might fund the
Patients' Compensation Fund, any deterrent effect provided by the tort system would be
negated since the costs of malpractice would be externalized. Cf. Havighurst, "Medical
Adversity Insurance"--HasIts Time Come?, 1975 DuxE L.J. 1233, 1241.
31. Such plans have been proposed in Alabama, Ala. H.B. 300 (1975); Alaska, Alas.
H.B. 436 (1975); Georgia, Ga. S.B. 371 (1975); Louisiana, La. S.B. 344 (1975) (not
passed); Maryland, Md. H.B. 829 (1975) (not passed); and Pennsylvania, Pa. H.B. 805
(1975) (not approved). The Pennsylvania bill would have established a Patients'
Compensation Board with power to make awards within the following limits:
1. Death of a minor without dependents-up to $25,000, including reasonable
value of services (minus maintenance costs), medical expenses, funeral expenses, and the
reasonable costs of prosecuting the claim;
2. Death of adult without dependents-up to $50,000, including the reasonable
value of hospital and medical expenses, funeral expenses, and the reasonable costs of
prosecuting the claim;
3. Death of a minor or adult with dependents-up to $100,000, including actual or
prospective loss of earnings for the working life expectancy of the deceased during the
dependency of the claimant (minus maintenance costs), reasonable medical and funeral
expenses, and reasonable costs of prosecuting the claim; and
4. Bodily injury to an adult or a minor-up to $50,000 for 100 percent impairment, plus up to $50,000 for any and all other injuries, general or specific (including the
reasonable cost of prosecuting such claims).
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men's compensation legislation and would allow recovery up to certain
limits for real economic losses, e.g., loss of earnings, medical expenses,
and funeral expenses. Provision would also be made, again within a
specified range, for death benefits. However, unlike workmen's compensation schemes, whioh were upheld as constitutional on the ground
of mutual benefit to employee and employer,32 the patient compensation plans lack reciprocity. While the patient is required to relinquish
the possibility of a large jury award in return for a predetermined and
often smaller compensation award, the provider gives up few if any of
his defenses to the malpractice charges. The patient must still prove, by
the preponderance of the evidence, that his injury arose from the provider's negligence. 33 Therefore, the patient compensation schemes,
while somewhat analogous to workmen's compensation plans, appear
more susceptible to constitutional attack, at least in those states requiring a "reasonable substitute."3 4
Although limitations upon patient recovery and/or provider liability may pass constitutional scrutiny and may reduce the cost of malpractice liability insurance, legislators should be aware that limitations on
recovery do not make the societal costs of medical malpractice disappear. Rather these costs are shifted to those severely injured individuals
who, but for the limitations, would have received larger recoveries.3 5
Legislators should therefore ask themselves whether proposed legislation
provides for proper and equitable allocation of societal costs.
INDIRECT LIMITATIONS ON HEALTH CARE

PROVIDER LABILITY
Many states have sought to make the medical malpractice risk
insurable by indirectly limiting the liability of health care providers.
Unlike the direct recovery or liability ceilings discussed above, the
indirect limitations operate on the substantive law of torts or effect
procedural changes in ways which make it more difficult for a plaintiff
to recover at all in a medical malpractice action. These changes, it is
hoped, will eliminate unwarranted recoveries without depriving a deserving patient-plaintiff of compensation; the consequent reduction in
32. Cf. Mountain Timber Co. v. Washington, 243 U.S. 219 (1917); New York Cent
R.R. v. White, 243 U.S. 188 (1916); Opinion of the Justices, 309 Mass. 571, 34 N.E.2d
527 (1941). See notes 21-24 supra and accompanying text.
33. See, e.g., Ala. H.B. 300, § 3 (1975); Md. H.B. 401, § 4 (1975) (not passed);
Pa. H.B. 805, § 16 (1975) (not approved).
34. See notes 21-24 supra and accompanying text.
35. See generally Blum & Kalven, Ceilings, Costs, and Compulsion in Automobile
CompensationLegislation, 1973 UTAH L. REV. 341 (1974); Keeton, supra note 30; cf. G.
CALAsRSI, Tma COSTS OF Accmmrs: A LEGAL AND ECONOMIC ANALYsss (1970).
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total dollar recoveries then would ease the insurance premium burden.
Several mechanisms have been established in recent legislation, and each
will be examined in an effort to ascertain its legal and practical implications.

Res Ipsa Loquitur
Res ipsa loquitur is the one legal doctrine most maligned and
criticized by the medical profession.3 6 This contempt for the rule,
however, probably results from misinformation about what the rule

provides, rather than from a sincere renunciation of its principles.
Though the medical profession apparently fears that res ipsa may be

applied in all malpractice cases to force the defendant physician to prove
he was not negligent,

7

the availability and application of the rule are far

more limited.
Literally translated, res ipsa loquitur means "the thing speaks for
itself.113 The legal doctrine is invoked only in cases where three
conditions are met: (1) the event for which recovery is sought is of a
kind that does not normally occur unless someone is negligent; (2) the
harm was caused by something within the defendant's exclusive control;
and (3) the plaintiff did not contribute to the harm. 9 When these
conditions are proven, the plaintiff need not present additional evidence

to support his claim. 40 According to the majority view, however,
application of the doctrine does not shift the burden of proof to the
defendant to prove his non-negligence but merely raises a permissible
inference of negligence.41 The effect is that, unless the defendant is
36. See, e.g., MEDICAL MALPRACTICE REPORT 28; Hastings, Medical Malpractice
Background Papers, in HousE CoMm. ON INTERSTATE AND FOREIGN COMMERCE, A
DISCUSSION OF MEDICAL MALPRACTICE 24 (Comm. Print 1975).
37. See Carmody, Res Ipsa Loquitur In an Ancient Roman Trial, 2 J. LEGAL MED.
41 (Nov./Dec. 1974). See note 36 supra.
38. For the original pronouncement of the doctrine, see Byrne v. Boadle, 159 Eng.
Rep. 299, 300 (Ex. 1863) (where a person was hit by a barrel of flour which had fallen
from a window, Pollock, C.B., called it a case of which it may be said "res ipsa
loquitur").
39. PROSSER 214. A fourth requirement sometimes added by the courts is that
evidence of the true explanation be more readily accessible to the defendant than to the
plaintiff. Id.
40. See Comment, The Application of Res Ipsa Loquitur in Medical Malpractice
Cases, 60 Nw. U.L. REv. 852, 853 (1966).
41. PROSSER 217. The practical effects of the rule are: (1) the plaintiff's case,
which otherwise would have suffered a directed verdict against it, is allowed to get to the
jury, and (2) the defendant, who presumably has a better knowledge of the facts, is
encouraged to present evidence of another explanation for the occurrence. The jury is
then allowed to attach whatever probative weight it wishes to the inference in weighing
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able to rebut the inference of negligence, the plaintiff successfully avoids
what would otherwise be a directed verdict for the defendant at the close

of plaintiff's case. The defendant, in turn, will not be subject to a
directed verdict for the plaintiff, even if he presents absolutely no
evidence.

42

Thus, in the overwhelming majority of jurisdictions, res ipsa loquitur is of only limited application and is not allowed as a substitute for
proof where specific acts of negligence are alleged. Its application in
malpractice litigation has generally been in selected circumstances:

when foreign objects are left in the patient's body after surgery, when
injuries or burns are suffered while under anesthesia, or where the

wrong part of the body, or even the wrong patient, is treated.43 Thus,
the fears of the medical profession are frequently unwarranted. An
exception to the general application of the rule is an extension of the

doctrine in a few states where satisfaction of the necessary conditions
actually shifts the burden of proof, thereby requiring the defendant to

establish that he was not negligent.44 Health care providers may fear
that this form of the rule will achieve more widespread acceptance.

Thus, reform should center not on abandoning or modifying the rule,
it against the defendant's testimony. Comment, Res Ipsa Loquitur, supra note 40, at
855.
In a few states the rule is varied slightly in that its invocation creates a presumption
of negligence. Id. The only difference is that the defendant, in order to avoid a directed
verdict for plaintiff, must introduce sufficient evidence to rebut the presumption. If the
evidence is rebutted, the presumption will have no effect, and the case will go to the jury
as if it were only an inference of negligence.
42. The practical effect of such a course of action, however, would probably be a
finding against the defendant by the jury. Presumably the defendant would offer some
evidence to rebut the inferences.
43. For a collection of such cases, see PRossER 227-28. In the landmark case
applying res ipsa to medical malpractice, Ybarra v. Spangard, 25 Cal. 2d 486, 154 P.2d
687 (1944), the plaintiff had been placed under general anesthesia for abdominal
surgery. He awoke with a severe shoulder injury and was unable to get a satisfactory
explanation from any of the hospital personnel who had treated him. Accordingly, the
plaintiff brought actions against everyone connected with his operation, and the California Supreme Court held res ipsa appropriate to establish the liability of all such
personnel.
44. Alabama, Sellers v. Noah, 209 Ala. 103, 95 So. 167 (1923); Louisiana, Druilhet
v. Comeaux, 317 So. 2d 270 (La. App. 1975); New Jersey, Anderson v. Somberg, 67
N.J. 291, 338 A.2d 1, cert. denied, 96 S. Ct. 279 (1975); and possibly California, CAL.
Evw. CODB § 646, comment (West Supp. 1975), apply this form of the doctrine to
malpractice cases. See Louisell & Williams, Res Ipsa Loquitur-Its Future in Medical
Malpractice, 48 CALrF. L. REv. 252 (1960). For a thorough discussion of the procedural effect of this rule, see PRossnn 228-35; Comment, Res Ipsa Loquitur, supra note 40;
Note, Recent Development in Wisconsin Medical Malpractice Law, 1974 WIS. L. Rnv.
893, 907.
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but rather on providing that the rule be applied in its traditional form.
So far, suggested reforms have done just the opposite.
At least two states have enacted measures modifying the doctrine in
medical malpractice cases. 5 For example, a recent Iowa bill 6 would
have permitted a rebuttable inference of negligence in cases where a

foreign substance is left in the body, explosions or fires are produced by
substances used in medical treatment, and surgery is performed on the
wrong organ, limb, or patient. Apparently, the intent of these enactments is to restrict application of res ipsa to the enumerated cases, and
abolish it for all others. While the majority of medical malpractice
cases in which the doctrine has been applied fall within the specified
circumstances, 47 this codification will prevent application of the doctrine
in some circumstances where it clearly should apply. 48 Moreover, it is
difficult to justify the development of a separate res ipsa standard for
medical malpractice cases without corresponding attention to the use of
the doctrine in other tort actions: if its operation is unfair in the medical
context, then its use in any situation should be questioned.

At least one state has enacted a statute49 which would require proof
by the plaintiff of the physician's negligence, thereby negating the use of
res ipsa altogether. Such efforts are misguided since proper application
of the doctrine affects relatively few cases,50 and in those cases absence
of the doctrine probably would result in unfairness to the plaintiff. 51
45. These states are Nevada, NEv. REv. STAT. § 41a.100 (1975), and Tennessee,
§ 23-3414 (Supp. 1975). Several other states have considered such
proposals. See, e.g., Ill. H.B. 1709 (1975); Iowa H.F. 697 (1975). Washington
legislation requires the plaintiff to prove the defendant's failure to exercise the appropriate standard of care, WASH. REv. CODE § 4.24.290 (Supp. 1975), a measure which may
be read to eliminate res ipsa from medical malpractice actions. See Grossman, supra
note 4, at 20.
46. IowaH.F. 697 (1975).
47. See PRossnR 227-28 (collecting cases).
48. It should be noted that the Iowa bill, Iowa H.F. 697 (1975), would apparently
not permit use of res ipsa in a case having facts similar to those of Ybarra v. Spangard,
25 Cal. 2d 486, 154 P.2d 687 (1944) (discussed in note 43 supra). The Nevada statute
would cover such a case by raising the presumption when an injury is suffered during
treatment to a part of the body not directly involved in such treatment. NEv. REv. STAT.
§ 41A.100 (1975).
49. WASH. REV. CODE § 4.24.290 (Supp. 1975). The statute requires a plaintiff to
prove by a preponderance of the evidence the negligence of a defendant in a medical
malpractice action. The effect of this provision is to negate the doctrine of res ipsa
loquitur with regard to such actions. See Grossman, supra note 4, at 20. A proposal
having similar consequences was before the Illinois legislature. Ill. H.B. 1709 (1975).
50. Recent statistics show that the doctrine played a part in less than fifteen percent
of all medical malpractice cases reaching the appellate level. Dietz, Baird & Berul, The
TENN. CODE ANN.

Medical Malpractice Legal System, in MEDICAL MALPRA CiCE REPoRT Appendix 87, 128.

51. See generally Ybarra v. Spangard, 25 Cal. 2d 486, 490-91, 154 P.2d 687, 689
(1944) (discussion of situation plaintiff would be in without the doctrine).
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Reform is needed only to the extent necessary to ensure that the rule is
used solely in its classic form52 and is not applied discriminatorily
against health care providers.
Statutes of Limitations
The primary purpose of a statute of limitations is to prevent the
prosecution of stale claims. 53 With the passage of time, evidence may
be lost and witnesses may disappear. Thus, to ensure fairness to
defendants it has been deemed necessary to place a limit on the time
period during which an action may be brought.5 4 Under the traditional
rule, the time period for the bringing of a tort claim starts to run on the
date of the alleged act or omission which forms the basis for the claim,
regardless of the plaintiff's knowledge of his injury.55 Courts following
this rule emphasize that it is an act or omission, and not the resulting
damage, that gives rise to a cause of action. 56
The traditional act or omission rule, however, has not been strictly
adhered to in the medical malpractice area: the courts have developed a
number of exceptions in an attempt to alleviate the harshness of the rule
in cases where the plaintiff has in good faith failed to make a timely
discovery of his claim. The medical profession contends that these
exceptions to the strict application of the limitation period have left
physicians vulnerable to the threat of malpractice actions irrespective of
when the alleged malpractice took place.
In addition, the insurers of
health care providers have argued that this perpetual danger of suit
forces them to maintain huge reserves, funded by malpractice insurance
premiums, to protect themselves from claims brought many years after
the date of the injury. 58 The advent of the recent crisis has prompted
52. See notes 38-42 supra and accompanying text.
53. Note, Developments in the Law-Statutes of Limitations, 63 HAv. L. REv.
1177, 1185 (1950). Statutes of limitations also serve to relieve the courts of the burden
of adjudicating cases based on tenuous facts and circumstances. Id.
54. See Railroad Telegraphers v. Railway Express Agency, 321 U.S. 342, 348-49
(1944); New Market Poultry Farms, Inc. v. Fellows, 51 NJ. 419, 425, 241 A.2d 633,
636 (1968).
55. See, e.g., Hill v. Hays, 193 Kan. 453, 395 P.2d 298 (1964); Tantish v. Szendey,
158 Me. 228, 182 A.2d 660 (1962); Peterson v. Roloff, 57 Wis. 2d 1, 203 N.W.2d 699

(1973).
56. See Cappuci v. Barone, 266 Mass. 578, 581, 165 N.E. 653, 654-55 (1919).
57. See Note, A Four Year Statute of Limitations for Medical Malpractice Cases:
Will Plaintiff's Case be Barred?, 2 PAcic L.J. 663, 668 (1971).

58. Hearingson S. 482, S. 215, and S. 188 Before the Subcomm. on Health of the
Senate Comm. on Labor and Public Welfare, 94th Cong., 1st Sess. 871 (1975) (Statement of the Nat'1 Ass'n of Independent Insurers); Malpractice in Focus: The Problem

. . . And Some Solutions 22 (AMA source document prepared by editors of Prism, Aug.
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physicians and their insurers to ask that state legislatures modify existing
statutes of limitations to establish definite periods, preferably short

periods, during which a medical malpractice action must be brought.5 9
To analyze the effect of changes which have been made, and to evaluate

proposed changes, it is necessary to consider both the exceptions which
the courts have made to the traditional act or omission rule, and the
purpose of a limitation period.
Four different exceptions can be recognized. The first is based on
the fact that statutes of limitations for contract actions generally provide
for a longer time period than analogous tort statutes of limitations. 0
Accordingly, if the plaintiff is allowed to plead his cause of action-as one
for breach of contract, he is entitled to take advantage of the longer
period.6 ' A second exception is applicable where the health care
provider had knowlege of the error while treating the patient and

fraudulently concealed this error. 62 Under this fraudulent concealment

1975); see Note, Recent Developments in Wisconsin Medical Malpractice Law, 1974
Wis. L. REv. 893, 896 n.18.
The insurance industry contends that a maximum time limitation should be imposed
upon medical malpractice actions to alleviate the problem of the "long tail." "Long tail"
is the term used by insurers to describe the difficulty of setting premiums through the use
3f actuarial techniques which stems from the unpredictability of future inflationary
spirals in the cost of medical care and the size of jury awards. Hearings on S. 482,
supra;see Roddis & Stewart, The Insurance of Medical Losses, 1975 DuKE L.J. 1281. A
more effective method to counteract the necessity of huge monetary reserves and the
actuarial difficulties inherent in the established "occurrence" form of insurance coverage
would be the institution of the "claims-made" insurance form. The claims-made form
provides that each year's insurance policy covers that policy year's reported incidents
rather than future year's claims resulting from this year's medical treatment. See
MALPRACTcCE DiGEsT 2 (St. Paul Fire and Marine Ins. Co., Mar./Apr. 1975). With the
claims-made form, the "tail's" length will be restricted to one year. At least one
malpractice insurance underwriter has found the claims-made form superior to the
occurrence form and will write only claims-made policies in the future. Id. at 1.
59. 3 AMERICAN MEDrCAL AssocIATioN, STATE HEALTH LEGISLATION REPORT 3 (Oct.
1975).
60. Compare ILL. REv. STAT. ch. 83, § 17 (1966) (ten-year limitation period for
actions based on written contracts), with id. § 15 (two-year limitation period for tort
actions).
61. E.g., Sellers v. Noah, 209 Ala. 103, 95 So. 167 (1923). This exception has
fallen into disfavor in medical cases for two reasons. First, in a contract action, the
plaintiff can only recover tangible damages such as physician and hospital expenses; the
plaintiff cannot recover for pain and suffering. 13 SYRACUSE L. REv. 344, 345 n.10
(1961). Second, the vast weight of judicial authority holds that injuries sustained as a
result of medical malpractice must lie in tort. E.g., Huysman v. Kirschs, 6 Cal. 2d 302,
57 P.2d 908 (1936); Sales v. Tauber, 27 Ohio N.P. 372 (1929). Furthermore, states are
requiring that actions based upon a contract be evidenced by a written contract rather
than an oral one. See notes 170-72 infra and accompanying text.
62. See Comment, Texas Adopts the Discovery Rule for Limitations in Medical
Malpractice Actions, 1 ST. MARY's LJ. 77, 78-79 (1969); Note, Tort Law-Statute of
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exception the statute of limitations is tolled-that is, the limitations
period does not continue to run-until the fraud is exposed. 68 The
third exception, the "termination rule, '6 4 comes into play when the
health care provider continues to treat the patient after making an error,

but fails to discover it. In such situations the health care provider is
deemed negligent both at the time of the malpractice and at all subse-

quent examinations; thus, the limitation period does not commence until
the termination of the patient's relationship with the health care provider.6 5

The termination rule is frequently applied when a physician

negligently leaves a foreign object in a patient's body. 66 The final
exception, the discovery rule,67 is actually a flat rejection of the traditional act or omission rule in the context of medical malpractice cases.
Under this exception the statute of limitations does not begin'to run
until the patient actually discovers the injury or should have discovered
Limitations in Medical Malpractice Actions, 1970 Wis. L. REv. 915, 918; 6 AKRON L.
REV. 265, 267-68 (1973).
63. See 6 AKRON L. Ruv. 265, 267 n.19 (1973); Annot., 80 A.L.R.2d 368, 401
(1961). The fraudulent concealment theory has been extended by some courts to
include constructive fraud. See Morrison v. Acton, 68 Ariz. 27, 198 P.2d 590 (1948);
Rosane v. Senger, 112 Colo. 363, 149 P.2d 372 (1944). These courts emphasize the
fiduciary relationship between the physician and patient which imposes a duty on the
physician to disclose material information to his patient, with the failure to do so
resulting in concealment.
64. This exception has also been termed the end-of-treatment rule, the continuing
treatment exception, and the continuing negligence theory. Note, Tort Law, supra note
62, at 918; 6 AKRON L. Rnv. 265, 268 (1973).
65. The termination rule has been based on one or more of the following rationales:
the patient's treatment must not be broken into component parts but must be considered
as a whole; the failure to discover and correct the injury is a continuing negligent act
giving rise to one claim; while relying on the expertise of the physician, the patient is not
under a duty to inquire into the treatment's effectiveness. Lillich, The Malpractice
Statute of Limitations in New York and Other Jurisdictions,47 CORNELL L.Q. 339, 361
(1962).
There is a split of authority as to when the statute of limitations should commence to
run under this theory. Some courts hold that the statute runs from the end of the particular treatment. E.g., Waldman v. Rohrbaugh, 241 Md. 137, 215 A.2d 825 (1966). Other
courts hold that the statutory period commences at the termination of the physicianpatient relationship. E.g., Bowers v. Santee, 99 Ohio St. 361, 124 N.E. 238 (1919).
66. See, e.g., Thatcher v. De Tar, 351 Mo. 603, 173 S.W.2d 760 (1943); Sly v. Van
Lengen, 120 Misc. 420, 198 N.Y.S. 608 (Sup. Ct. 1923).
67. The discovery rule has been the subject of much legal writing. The more recent
contributions include: Comment, Statutes of Limitations-Malpractice-DiscoveryRule
Applied to External Injuries-Fraudulent Concealment and the Treating Physician's
Duty to Disclose, 25 RuTGERS L. REv. 711 (1971); Note, Torts--Statute of Limitations
-New Rule for Medical Malpractice Actions, 23 MEncEn L. R.v. 697 (1972); Note,
Statute of Limitations-MedicalMalpractice-Viabilityof the Discovery Rule as a Criterion to Determine When a Cause of Action Accrues in Medical Malpractice Actions,
5 ST.Mb Y's L.J. 206 (1973).
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The discovery rule has

received the most widespread acceptance of all the exceptions.6 9

Prior to the current crisis, the tendency of the courts was to restrict

application of the act or omission rule in medical malpractice cases
through adoption of the exceptions. 70 Apparently, the judiciary concluded that the danger of stale claims was outweighed by the injustice

which would otherwise be visited upon patients who failed to discover
their injuries through no fault of their own during the time prescribed by

statute. 71 The recent malpractice crisis, however, has caused a legislative reversal of this trend through enactment of shorter limitations
periods and the imposition of absolute maximum limits on when a claim
72

may be brought.
The new statutory modifications in statutes of limitations have
depended in part upon the interpretation the state courts have placed on
68. E.g., Yoshizaki v. Hilo Hosp., 50 Hawaii 150, 433 P.2d 220 (1967); Lipsey v.
Michael Reese Hosp., 46 Ill. 2d 32, 262 N.E.2d 450 (1970); Gaddis v. Smith, 417
S.W.2d 577 (Tex. 1967). See also Comment, Malpractice Statute of Limitations in New
York: Conflict and Confusion, 1 HOFSTRA L. REV. 276, 292 n.73 (1973).
69. By 1973, twenty-four jurisdictions had a general discovery rule. Comment,
MalpracticeStatute of Limitations, supra note 68, at 292 n.73.
70. Compare Lillich, supra note 65, at 357-60, with Comment, Malpractice Statute
of Limitations, supra note 68, at 292-94.
71. See, e.g., Frohs v. Greene, 253 Ore. 1, 452 P.2d 564 (1969). In Frohs, the
Oregon Supreme Court refused to bar an action brought sixteen years after penicillin had
negligently been administered to the plaintiff, a penicillin-allergic patient. The court
held -that the statutory period commenced on discovery of the injury giving rise to the
claim, and the action was brought within two years of the discovery. Id. at 4, 452 P.2d
at 565.
72. The following statutes have been enacted recently, modifying existing statutes of
limitations: Ala. H.B. 300, § 28 (1975); ch. 2, 2d Extra. Sess., § 1.192, [1975] West's
Cal. Legis. Service No. 9, at 3809 (codified at CAL. CIV. PRO. CODE § 340.5); Medical
Malpractice Reform Act, ch. 75-9, § 7, [1975] West's Fla. Sess. Law Service No. 1, at 13
(codified at FLA. STAT. ANN. § 95.11(4)); Pub. Act. 79-960, § 2, [1975] 11l. L.
Service No. 6, at 1617 (codified at ILL. ANN. STAT. ch. 83, § 22.1); IND. ANN. STAT. §§
16-9.5-3-1, -2 (Burns Supp. 1975); H.F. 803, § 26, [1975] Iowa Legis. Service No. 3, at
327 (codified at IowA CODE ANN. § 614.1); Act 808, § 1, [1975] West's La. Sess. Law
Service No. 4, at 1371 (codified at LA. Rav. STAT. ANN. § 9:5628); MD. CIS. & JuD.
PRO. CODE ANN. § 5-109 (Supp. 1975); ch. 362, § 5, [1975] Mass. Adv. Legis. Service
No. 5, at 324 (codified at MAss. ANN. LAws ch. 231, § 60D); Pub. Act 142, [1975]
West's Mich. Legis. Service No. 3, at 284 (codified at MrcH. Comp. LAws ANN. §
600.5838); NEv. Rnv. STAT. § 11.400 (1975); N.Y. Cirv. PRAc. LAw §§ 203(f), 208,
214(6), 214-a (McKinney Supp. 1975); N.D. CENT. CODE § 28-01-18(3) (Supp. 1975);
Amend. Sub. H.B. 682, § 1, [1975] Page's Ohio Legis. Bull. No. 3, at 175 (codified at
OHIo REV. CODE ANN. § 2305.11); S.D. CopmED LAWS ANN. § 15-2-15.1 (Supp.
1975); TENN. CoDE ANN. § 23-3415(a) (Supp. 1975). The new Tennessee statute
actually liberalizes that state's limitations period for medical malpractice claims. Compare Clinaid v. Pennington, 438 S.W.2d 748 (Tenn. App. 1968) (reaffirming strict
application of act or omission rule), with TENN. CODE ANN. § 23-3415(a) (Supp. 1975).
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existing statutes. In Florida, for example, the statutory discovery rule

enabled plaintiffs to avoid the two-year statute of limitations indefinitely. 7 Legislation in 1975 altered this situation by placing an absolute
maximum four-year limit, computed from the date of the act or omission, on all claims. 74 One exception to this limitation is made where the
health care provider fraudulently conceals the injury from the patient: in
that event the maximum period during which a claim must be brought is
extended to seven years. 5 The legislatures of several other states have

taken similar steps to prevent health care providers from being perpetually exposed to suit.76
In the determination of a maximum time limit on malpractice
claims, a balance must be struck between the interests of the currently
hard-pressed medical profession and potential malpractice claimants
who are unable to discover an injury within the time limitation. The
state legislatures presented with this problem have resolved it by various

maximum time limits-ranging from three years77 to six years. 78 A six-

73. See FLA. STAT. ANN. § 95.11(4)(a) (Supp. 1974). Prior to 1975 legislative
enactments, the state courts of Iowa and Louisiana also permitted circumvention of a
short statute of limitations period through the use of the discovery rule. The Iowa
Supreme Court interpreted Iowa's accrual of cause of action statute to commence the
running of the limitations period only after the negligent act or omission had been
discovered. Chrischilles v. Griswold, 260 Iowa 453, 150 N.W.2d 94 (1967), interpreting
IowA CODE ANN. § 614.1(2) (Supp. 1974). For a similar holding regarding the pre1975 one-year limitations period for medical malpractice actions, see Springer v. Aetna
Cas. & Sur. Co., 169 So. 2d 171 (La. App. 1964), interpretingLA. Civ. CODE ANN. art.
3536 (West 1953).
74. Medical Malpractice Reform Act, ch. 75-9, § 7, [1975] West's Fla. Sess. Law
Service No. 1, at 13 (codified at FLA. STAT. ANN. § 95.11). Similar provisions were
enacted in 1975 by the Iowa and Louisiana legislatures. H.F. 803, § 26, [1975] Iowa
Legis. Service No. 3, at 327 (codified at IowA CODE ANN. § 614.1) (maximum six-year
limit); Act 808, § 1, [1975] West's La. Sess. Law Service No. 4, at 1371 (codified at LA.
REv. STAT. ANN. § 9:5628(A)) (three-year maximum).
75. Medical Malpractice Reform Act, ch. 75-9, § 7, [1975] West's Fla. Sess. Law
Service No. 1, at 13 (codified at FLA. STAT. ANN. § 95.11(4)(b)).
76. Compare Springer v. Aetna Cas. & Sur. Co., 169 So. 2d 171 (La. App. 1964)
(discovery rule), with Act 808, § 1, [1975] West's La. Sess. Law Service No. 4, at 1371
(codified at LA. Rlv. STAT. ANN. § 9:5628(A)) (three-year maximum), and Wyler v.
Tripi, 25 Ohio St. 2d 164, 267 N.E.2d 419 (1971) (termination rule), with Amend. Sub.
ILB. 682, § 1, [1975] Page's Ohio Legis. Bull. No. 3, at 175 (codified at Omo REV.
CODE ANN. § 2305.11(B)) (four-year maximum).
77. Ch. 2, 2d Extra. Sess., § 1.192, [1975] West's Cal. Legis. Service No. 9, at 3809
(codified at CAL. Civ. PRO. CODE § 340.5); Act 808, § 1, [1975] West's La. Sess. Law
Service No. 4, at 1371 (codified at LA. REv. STAT. ANN. § 9:5628(A)). California's
three-year maximum time limit is tempered by a number of exceptions. See notes 60-69
supra.
78. H.F. 803, § 26, [1975] Iowa Legis. Service No. 3, at 327 (codified at IowA
CODE ANN. § 614.1); N.D. CENT. CODE § 28-01-1,8(3) (Supp. 1975); S.D. CoiprLED
LAws ANN. § 15-2-15(3)

(1967).
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year maximum time limit represents a reasonable solution 79 if there are
additional provisions requiring the timely commencement of actions by
plaintiffs who had knowledge, or through the exercise of due diligence

should have had knowledge, of a malpractice claim. A tripartite standard requiring an early filing of a complaint if the cause of action is
evident upon the act or omission, a limited time period in which to bring
an action if the injury is discovered after the initial time limit, and an
absolute maximum time limitation"0 should provide the medical profession with a sufficient safeguard against those claimants who have been

dilatory in filing a complaint. 8"
In assessing the desirability of a modification in the statute of
limitations, however, it should be remembered that the purpose of the

statute is to protect defendants from stale claims, and not to insulate
them from clearly meritorious ones. Accordingly, a legislature which
enacts a maximum limitation period for malpractice claims should also
consider certain exceptions to alleviate the harshness of the general rule

in compelling cases. The situation which immediately comes to mind is
that covered by the fraudulent concealment exception.8 2 When a physi79. A California study of malpractice claims brought between 1951 and 1965
estimated that a four-year limit on malpractice claims, commencing with the negligent
act or omission, would bar approximately nine percent of such actions. See Note, A
Four Year Statute of Limitations, supra note 57, at 672. This nine percent includes not
only those who have been dilatory in filing complaints, but also those who were unable
to discover that they in fact had a complaint. As to the former group, imposition of the
bar of the statute of limitations would present no injustice; as to the latter group, a fouryear maximum rule would clearly work an injustice. To alleviate, at least partly,
unfairness to those claimants who have not discovered negligently caused injuries within
four years, the six-year time limit i,urged. It should be noted that -this limit too would
work an injustice on those not discovering injuries within the designated period; however,
it is clear that any statute of limitations must produce some degree of injustice. It is
submitted that this unfairness to particular individuals is outweighed by the widespread
societal benefit to be obtained by making the medical risk more easily insurable. Until
empirical evidence is gathered to demonstrate that the injustices inherent in any absolute
time restrictions are extremely frequent, such state efforts should not be discouraged.
'80. Florida has instituted such a tripartite standard. Medical Malpractice Reform
Act, ch. 75-9, § 7, [1975] West's Fla. Sess. Law Service No. 1, at 13 (codified at FL.
STAT. ANN. § 95.11(4) (b)). The statute requires that medical malpractice actions must
be commenced within two years if the injury is detectable immediately after the negligent
act or omission, or within two years after discovery of the injury, provided that in no
event may an action be brought later than four years after the negligent act or omission
out of which the cause of action accrued. Id.
81. One possible consequence of absolute time limitations could be the filing of
contingency suits. In Cook County, Illinois, for instance, two malpractice actions were
filed in the spring of 1975 without any knowledge of nor allegation by the plaintiff of
negligence. Both cases were filed "on the contingency that a basis for a cause of action
might appear at some future date." 2 COMMENTARY No. 6, at 1 (Med. Liability Comm'n,
Aug. 1975).
82. See text accompanying notes 62-63 supra.
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cian knowingly prevents his patients from discovering the negligence
within the prescribed period, the physician himself is responsible for the
delay in bringing the claim. Thus, it seems neither fair nor logical to
allow the doctor to contend under such circumstances that the claim is

stale. In this respect, the Florida provision which sets a maximum
3
seven-year period for fraudulent concealment cases' is unwise.

A

statute of limitations should not be structured in such a way that it might
be used to perpetrate a fraud. The better solution would be an enactment tolling the running of the limitations period until the fraud was, or
should have been, discovered.8 4 The heavy burden which a plaintiff

must carry to prove fraud8 . is a sufficient limitation on actions of this
type.

Another situation in which the imposition of a maximum limitations period seems inappropriate is that which has often resulted in

application of the termination rule: i.e. where the physician has left a
foreign object in the patient's body.8 6 In cases of this type, the exist-

ence of the foreign body itself provides continuing, direct evidence of
negligence.

7

Unlike cases founded on alleged errors in judgment,

"foreign object" cases do not create opportunities for fraudulent or
frivolous litigation from which physicians should be protected after the
lapse of a reasonable time."' Accordingly, it would be proper to
provide that the statutory period does not commence until the foreign
object is, or should have been, discovered by the plaintiff.8 9
83. Medical Malpractice Reform Act, ch. 75-9, § 7, [1975] West's Fla. Sess. Law
Service No. 1, at 13 (codified at FLA. STAT. ANN. § 95.11(4) (b)).
84. See Hinkle v. Hargens, 76 S.D. 520, 81 N.W.2d 888 (1957) (physician's
fraudulent concealment of malpractice cause of action is implied exception to statute of
limitations and thereby tolled its commencement); ch. 2, 2d Extra. Sess., § 1.192, [1975]
West's Cal. Legis. Service No. 9, at 3810 (codified at CAL. CIV. PRO. CODE § 340.5);
N.D. CENT. CODE § 28-01-18(3) (Supp. 1975).
85. To prove "affirmative" fraud, a plaintiff must show -the representation of a
material fact, the representation's falsity, the intent to deceive, a justifiable reliance upon
the misrepresentation which induced the plaintiff to act thereon, and an injury sustained
by the plaintiff by his reliance on the misrepresentation. Norton v. Curtiss, 433 F.2d
779, 793 (C.C.P.A. 1970). Some courts have alleviated this onerous burden of proof in
medical malpractice actions by holding that -the patient-physician relationship is confidential, thereby imposing upon the physician the duty of disclosing potential malpractice
problems. See Hinkle v. Hargens, 76 S.D. 520, 81 N.W.2d 888 (1957).
86. See text accompanying note 66 supra.
87. See Rothman v. Silber, 90 NJ. Super. 22, 31, 216 A.2d 18, 22-23 (1966).
88. Cf. Owens v. White, 380 F.2d 310 (9th Cir. 1967); Young v. Fishback, 262 F.2d
469 (D.C. Cir. 1958) (holding that expert testimony not necessary to establish cause of
action where physician left gauze embedded in patient's body); Rothman v. Silber, 90
NJ. Super. 22, 216 A.2d 18 (1966); Easterling v. Walton, 208 Va. 214, 156 S.E.2d 787
(1967). But see Note, Tort Law, supra note 62, at 921 (arguing that burden of proof
imposed on plaintiff makes exception appropriate in negligent diagnosis).
89. The new Tennessee statute of limitations contains both fraudulent concealment
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If it is made subject to these appropriate exceptions, the creation of
a maximum time limit on the prosecution of medical malpractice claims
should help to counteract the present malpractice crisis without doing an
injustice to a substantial number of deserving plaintiffs.
Informed Consent
When a physician undertakes to treat a patient, the law requires that
certain disclosures be made about that treatment. If the physician fails

to make these disclosures, the patient's consent to the procedure may not
be deemed "informed," and he may be entitled to recover damages for
injuries sustained during the course of treatment. 0 Failure to make the

required disclosure is generally regarded as a negligent tort, 91 and an
action based on such an omission is independent of any negligence in
the performance of the procedure. Thus, if a doctor negligently fails to

inform his patient about a certain risk associated with a surgical proceand foreign body exceptions which indefinitely toll the running of the limitation period.
TENN. CODE ANN. § 23-3415(a) (Supp. 1975). These provisions will do much to
mitigate the apparent severity of that state's three-year maximum limit on the prosecution of claims not discovered within one year of the negligence. See id. See note 84
supra and accompanying text.
90. See, e.g., Canterbury v. Spence, 464 F.2d 772 (D.C. Cir.), cert. denied, 409 U.S.
1064 (1972); Cobbs v. Grant, 8 Cal. 3d 229, 502 P.2d 1, 104 Cal. Rptr. 505 (1972). See
also Salgo v. Leland Stanford Jr., Univ. Bd. of Trustees, 154 Cal. App. 2d 560, 317 P.2d
170 (1957); LOuiSELL & WiLL AMS

'I 22.01.

The precise rules used in the application of the informed consent doctrine vary from
jurisdiction to jurisdiction, and the doctrine itself has been the subject of a great deal of
literature. A thorough review of the doctrine's operation and its underlying objectives is
beyond the scope of this Comment. An interested reader, however, will find the
following material useful as a starting point for an in-depth study: Id. IN 22.01 -.09;
Capron, Informed Consent in CatastrophicDisease Research and Treatment, 123 U. PA.
L. Rnv. 340 (1974); Hagman, The Medical Patient's Right to Know: Report on a
Medical-Legal-Ethical, Empirical Study, 17 U.C.L.A.L. Rnv. 758 (1970); Shartsis,
Informed Consent: Some Problems Revisited, 51 NEB. L. Rnv. 527 (1972); Waltz &
Scheuneman; Comment, A Doctor's Duty to Inform, Holland v. Sisters of Saint Joseph
of Peace, 1974 UTAH L. REv. 851; Note, Informed Consent and the Dying Patient, 83
YALE L.. 1632 (1974); Note, Restructuring Informed Consent: Legal Therapy for the
Doctor-PatientRelationship, 79 YALE L.J. 1533 (1970).
91. Earlier cases adopted the theory that an intentional tort (i.e. a battery) had
taken place. See generally Shartsis, supra note 90, at 545. Currently, there is some
discussion concerning the evolution of a hybrid cause of action for informed consent,
complete with its own rules of conduct, causation, and damages. Such a cause of action
is analogized to statutory duty cases, i.e. where liability can be established by proving
breach of a statutory duty by a defendant, and when the statute is "enacted to protect a
particular class of persons." Capron, supra note 90, at 410. Such a hybrid cause of
action appears more likely to occur in the area of experimental treatment, however. See
45 C.F.R. § 46 (1975) (sets forth conditions for obtaining informed consent from
research subjects).
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dure, and that risk materializes, the doctor may be held liable for the
consequent harm to the patient, irrespective of his exercise of due care
(as measured by a process standard) in the performance of the sur92

gery.

The doctrine of informed consent is grounded on the belief that
"[e]very human being of adult years and sound mind has a right to
determine what should be done with his own body. . . .

In theory,

the doctrine is a salutary one. Its application, however, has led to
considerable difficulties since the existence or non-existence of the requisite knowledge has been determined entirely on a case-by-case basis.
Because all the decisions are unique, they are uncertain guides to future
conduct.9 4 Accordingly, health care providers and their patients cannot

be sure whether an informed consent has in fact been obtained until a
verdict is rendered, a situation which has been most conducive to
litigation.
Several state legislatures have recently attempted to clarify the rules
relating to informed consent. 95 Perhaps the most appealing solution to
the problem is a measure creating a presumption in favor of a written
consent which meets specified statutory criteria.96 In light of the great
92. See Shartsis, supra note 90, at 532.
93. Schloendorff v. Society of N.Y. Hosp., 211 N.Y. 125, 129, 105 N.E. 92, 93

(1914).
94. Compare Canterbury v. Spence, 464 F.2d 772 (D.C. Cir.), cert. denied, 409
U.S. 1064 (1972) (evidence that proposed laminectomy involved one percent possibility
of ending in paralysis represented jury question as to whether such risk was required to
be disclosed by surgeon obtaining consent), with Collins v. Itoh, 160 Mont. 461, 503
P.2d 36 (1972) (risk of hypoparathyroidism following thyroidectomy need not be
disclosed in view of fact that only one half of one percent to three percent of patients
develop this complication).
95. Medical Malpractice Reform Act, ch. 75-9, § 11, [1975] West's Fla. Sess. Law
Service No. 1, at 14 (codified at FLA. STAT. ANN. § 768.132); IDAHo CODE § 39-4304
(Supp. 1975); H.F. 803, § 17, [1975] Iowa Legis. Service No. 3, at 325 (codified at
IOWA CODE ANN. § 147); Act 798, [1975] West's La. Sess. Law Service No. 4, at 1354
(codified at LA. REv. STAT. ANN. H8 1299.40-.46); NEV. REv. STAT. § 41A.110 (1975);
N.Y. PUB. HEALTH LAW § 2805-d (McKinney Supp. 1975); Amend. Sub. H.B. 682, § 1,
[1975] Page's Ohio Legis. Bull. No. 3, at 176 (codified at OHrO REV. CODE ANN. §
2317.54); TENN. CODa ANN. § 23-3417(a) (Supp. 1975).
96. See, e.g., Medical Malpractice Reform Act, ch. 75-9, § 11, [1975] West's Fla.
Sess. Law Service No. 1, at 14 (codified at FLA. STAT. ANN. § 768.132(3)(b)); IDAHO
CODE § 39-4304 (Supp. 1975); Act 529, § 1, [1975] West's La. Sess. Law Service No. 3,
at 831 (codified at LA. REv. STAT. ANN. § 40:1299.40(A)); Amend. Sub. H.B. 682, § 1,
[1975] Page's Ohio Legis. Bull. No. 3, at 176 (codified at Omo REv. CODE ANN. §
2317.54). The statutory criteria range from the very broad language contained in the
Florida statute, "[a] reasonable individual from the information provided by the
physician . . . would have a general understanding of the procedure and medically
acceptable alternative procedures ...
and substantial risks ...
inherent in the proposed
treatment . . . " Medical Malpractice Reform Act, ch. 75-9, § 11, [1975] West's Fla.

1438

DUKE LAW JOURNAL

[Vol. 1975:1417

burden which the presumption can place on patient-plaintiffs,9 7 however, care should be used in establishing the criteria. If they are such
that an adequate disclosure is ensured, health care providers can be
protected from litigation without jeopardizing the patient's right to
bodily autonomy. Otherwise, the written consent form could operate as
a vehicle for fraud and deceit.
Adequate disclosure would seem to require a discussion with the

patient concerning at least three groups of facts: the inherent and
potential dangers of the proposed treatment; the alternatives to the

proposed treatment, if any; and the likely results of foregoing treatment.

8

It is equally important that the disclosure be in layman's terms

so that the patient will understand what the doctor is saying. 99 In
addition, the patient should be made aware of the legal implications of

the consent form before he signs it. 00

Sess. Law Service No. 1, at 14 (codified at FLA. STAT. ANN. § 768.132(3) (b)), to the
very specific criteria of the Ohio statute which requires, among other things, that the
consent form set forth the nature and purpose of the procedure along with the known
risks of death, brain damage, quadriplegia, and other injuries. Amend. Sub. H.B. 682, §
1, [1975] Page's Ohio Legis. Bull. No. 3, at 176 (codified at OHIo REv. CODE ANN. §
2317.54).
97. Legislation proposed in Arizona, Ariz. H.B. 2418 (1975) (not enacted); Florida,
Medical Malpractice Reform Act, ch. 75-9, § 11, [1975] West's Fla. Sess. Law Service
No. 1, at 14 (codified at FLA. STAT. ANN. § 768.132(4)(a)); Iowa, H.F. 803, § 17,
[1975] Iowa Legis. Service No. 1, at 325 (codified at IowA CODE ANN. § 147); Nevada,
Nav. REv. STAT. § 41A.110 (1975); and Pennsylvania, Pa. H.B. 805, § 13 (1975) (not
approved), would create a conclusive presumption as to the validity of the written
consent. Such a presumption cannot be overcome by proof to the contrary. See
MCCORMICK ON EVIDENCE § 340-45 (1972).
98. Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir.), cert. denied, 409 U.S.
1064 (1972). See also 2 LouiSELL & WILLIAMS 1 22.01 (suggesting six factors appropriate for disclosure); Note, Restructuring Informed Consent, supra note 90, at 1561
(listing nine facts about which disclosure is desirable).
99. Capron, supra note 90, at 413-14; see Amend. Sub. I-LB. 682, § 1, [1975] Page's
Ohio Legis. Bull. No. 3, at 176 (codified at OHIo Rnv. CODE ANN. § 2317.54(D))
(attempt to set forth a consent form employing simple language). The Ohio statute also
states that a written consent'will not be considered valid unless "the person executing the
consent was . . . able to communicate effectively in spoken and written English or any
other language in which the consent is written." Amend. Sub. H.B. 682, § 1, [1975
Page's Ohio Legis. Bull. No. 3, at 176 (codified at Onto Rnv. CODE ANN. § 2317.54).
Several other states, including Florida, Medical Malpractice Reform Act, ch. 75-9, § 11,
[1975] West's Fla. Sess. Law Service No. 1, at 14 (codified at FLA. STAT. ANN. §
768.132(3)(b)); Georgia, Ga. S.B. 372, § 4 (1975) (not enacted); Illinois, Ill. H.B.
3124, § 3 (1975) (tabled); and North Carolina, N.C.S.B. 902, § l(b) (1975) (referred
to Judiciary Comm.); N.C.H.B. 1239, § 1(b) (1975) (reported unfavorably, referred to
Rules Comm.), imply that the physician must make his disclosure in such a manner that
a reasonable person would obtain a general understanding of the procedure.
100. Of all the measures examined, both proposed and enacted, only the proposed
amendments to the Arizona bill, Ariz. H.B. 2418 (1975), would require the doctor to
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Thought should also be given to the circumstances under which a
health care provider is not under a duty to disclose. A number of
exceptions to the informed consent doctrine are currently recognized.
These exceptions include certain emergency treatments,' 0 ' common
knowledge, 1 2 unknown risk,' and waiver. 0 4 For the most part, the
need for utility of these exceptions is obvious. More troublesome

questions arise when a doctor decides not to disclose information because he believes that such disclosure would be inimical to the patient's
well-being.
The latter situation has been referred to as the "therapeutic exception."' 0 5 This exception, however, appears to be subsumed in the test

which traditionally has been applied to determine a physician's duty to
disclose. 0 6 That is, the duty to disclose is established by the custom
and practice of physicians in the same locality. 07 Recognition of the
inform the patient of the nature and implications of the consent form. See Arizona
Legislative Council, Research Division, Summary Analysis of H.B. 2418 (as Proposed to
be Amended, Apr. 18, 1975). See note 97 supra and accompanying text.
101. See PRossER § 18; Comment, Informed Consent for the Terminal Patient, 27
BAYLOR L, REv. 111, 117 (1975); Note, Advise and Consent in Medicine: A Look at the
Doctrine of Informed Consent, 16 N.Y.L.F. 863, 874 (1970). Several of the state
informed consent measures, as proposed or as enacted, specifically provide for this
exception -to the informed consent doctrine. See, e.g., Ala. Sub. H.B. 300, § 12 (1975);
Ga. S.B. 372, § 3 (1975) (not enacted); IDAHo CODE § 39-4303(c) (Supp. 1975); Act
798, § 1, [1975] West's La. Sess. Law Service No. 4, at 1354-55 (codified at LA. REv.
STAT. ANN.§ 40:1299.44); NEV. RIv.STAT. § 41A.110 (1975).
102. Shartsis, supra note 90, at 529; Comment, A Doctor's Duty to Inform, supra
note 90, at 854 & n.22.
103. Waltz & Scheuneman 634. The authors suggest that -the threshold question
under these circumstances is whether the decision to use an innovative theory with
unknown risks was reasonable in light of the physician's level of knowledge. Id.
104. Cobbs v. Grant, 8 Cal. 3d 229, 245, 502 P.2d 1, 12, 104 Cal. Rptr. 505, 516
(1972); Hagman, supra note 90, at 785. Several of the state informed consent measures,
both proposed and enacted, allow the patient to waive his right to disclosure. Ohio, for
example, provides for a partial waiver of disclosure in its model consent form; that is, the
patient may indicate, after a general disclosure, whether or not he wants a more detailed
description of the proposed treatment and its potential hazards. Amend. Sub. H.B. 682,
§ 1, [1975] Page's Ohio Legis. Bull. No. 3, at 176 (codified at Omo REV. CODE ANN. §
2317.54(D)). Pennsylvania considered proposals for written waiver of disclosure. Pa.
S.B. 907, § 23 (1975) (not approved); Pa. H.B. 1129, § 402 (1975) (not approved).
105. See Canterbury v. Spence, 464 F.2d 772, 789 (D.C. Cir.), cert. denied, 409 U.S.
1064 (1972); Salgo v. Leland Stanford Jr., Univ. Bd. of Trustees, 154 Cal. App. 2d 560,
578, 317 P.2d 170, 181 (1957); 2 LouisELL & WrLUAms 1122.02; Waltz & Scheuneman
642.
106. See 2 LouiSELL & WiLLiAMS 22.03.
107. Waltz & Scheuneman 628, 636. A number of the recently proposed or enacted
informed consent statutes apply this standard of care. See, e.g., Medical Malpractice
Reform Act, ch. 75-9, § 11, [1975] West's Fla. Sess. Law Service No. 1, at 14 (codified
at FiA. STAT. ANN. § 768.132(3)(a)); Ga. S.B. 372, § 4 (1975) (not enacted); Ill.
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therapeutic exception is essential; however, since each patient's mental
and physical condition will differ, it does not seem that a legislature is
capable of establishing clear and definite standards as to the circumstances under which a doctor may properly decide to withhold information from his patient. One possible solution to the problem of indefiniteness is to provide that this exception may be raised as a defense only
if the physician makes a full disclosure to a relative of the patient and
explains to the relative the necessity for not divulging all the facts to the
patient. Although a consent obtained from a relative is not a valid
consent when the patient is competent to act and has not authorized the
relative to act for him, a provision of this sort would operate both to
prevent doctors from asserting the exception only as an afterthought and
to strengthen the physician's 8position as to his good faith belief that
0
nondisclosure was necessary-'
On a more general level, the traditional "same locality" test for
determining the duty of disclosure has been sharply criticized. It has
been said that placing the patient's right to be informed entirely within
the discretion of the medical profession bypasses any inquiry into the
actual importance the undisclosed information would have for the patient. 09 Additional arguments advanced against the same locality rule
are that a discernible professional standard of disclosure does not exist
and that the rule places a great burden on the plaintiff since it requires
the use of expert testimony which may be hard to obtain. 110
As an alternative to the same locality rule, it has been suggested
that the courts should independently examine the patient's expectations
and need for information in fixing the health care provider's duty to
disclose."' Under this alternate approach an objective test would be
applied to determine whether particular information should be disclosed. 1 2 Information would be material (i.e. disclosure would be
H.B. 3124, § 3 (1975) (tabled); N.C.S.B. 902, § l(c) (1975) (referred to Judiciary
Comm.); N.C.H.B. 1239, § (1c) (1975) (reported unfavorably, referred to Rules
Comm.).
108. Cf. 2 LOUISELL & WILLIAidS
22.09, at 594-64; Shartsis, supra note 90, at 541,
543; Comment, Informed Consent of Patient: Duty to Inform Patient to Be Established
by Expert Medical Testimony, 48 WASH. L. RaV. 697 (1973).
109. Note, Legal Therapy, supra note 90, at 1565-67.
110. Waltz & Scheuneman 637; Comment, A Doctor's Duty to Inform, supra note 90,
at 853; Note, A New Standard for Informed Consent in Medical Malpractice CasesThe Role of the Expert Witness, 18 ST. Louis U.L.J. 256, 260 (1973).
111. See Waltz & Scheuneman 639-40.
112. One commentator rejects the use of an objective test as irrelevant to the question
of the individual's informational needs. He urges that a subjective test is required-what
the particular patient, be he rational or irrational, would have wanted to know. Capron,
supra note 90, at 408-10. While a subjective standard may be better suited to the type of
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required) if a reasonable person in the patient's position would attach

importance to it in reaching the decision whether or not to submit to the
proposed treatment. 113 As far as guidance for a physician's conduct is

concerned, the alternative approach does not seem to be a significant
improvement over the same locality rule: under the latter the physician
must decide whether his decisions are in accord with the professional
standards of the community; under the former he must ascertain what
information a reasonable patient would desire. Under either approach

the answer is not free from doubt. However, application of the "reasonable patient" test would benefit the patient-plaintiff in that he would not

be required to present expert medical testimony on the prevailing standard of disclosure in the local medical community. Rather, the question of materiality and reasonableness would be left for the jury." 4
Moreover, using the viewpoint of the reasonable patient as the standard
for disclosure could encourage greater communication between doctor
and patient, and thus might work indirectly to alleviate the malpractice
1 5
crisis. 1
Regardless of the approach to the doctrine of informed consent
major and experimental treatment required by catastrophic diseases, the objective standard appears more realistic in the context of routine medical care. See Canterbury v.
Spence, 464 F.2d 772, 787 (D.C. Cir.), cert. denied, 409 U.S. 1064 (1972); Cooper v.
Roberts, 220 Pa. Super. 260, 267-68, 286 A.2d 647, 650 (1971); Waltz v. Scheuneman
639-40.
A form of the "reasonableness standard" can be found in a Pennsylvania proposal,
which provides: "A consent to medical treatment in connection with which is given a
general disclosure sufficient to alert a reasonable person as to the nature and hazards of
the proposed medical treatment. . . shall be considered a valid medical consent." Pa.
S.B. 907, § 23 (1975) (not approved).
113. Waltz & Scheuneman 638-40. The "reasonable patient" test suggested by Waltz
and Scheuneman was applied in Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir.),
cert. denied, 409 U.S. 1064 (1972). See also Fogal v. Genesee Hosp., 41 App. Div. 2d
468, 473, 344 N.Y.S.2d 552, 559 (1973); Wilkinson v. Vesey, 110 R.I. 606, 625, 295
A.2d 676, 688 (1972); Knapp & Huff, Emerging Trends in the Physician's Duty to
Disclose: An Update of Canterbury v. Spence, 3 J. LEGAL MED. 41 (Jan. 1975).
Application of the "reasonable patient" test increases the plaintiff-patient's burden of
showing proximate cause: that is, his injury must have resulted from the occurrence of
the material undisclosed risk. Waltz & Scheuneman 646.
114. Canterbury v. Spence, 464 F.2d 772, 792, 795 (D.C. Cir.), cert. denied, 409
U.S. 1064 (1972); Fogal v. Genesee Hosp., 41 App. Div. 2d 468, 473, 344 N.Y.S.2d 552,
559 (1973); Wilkinson v. Vesey, 110 R.I. 606, 625-26, 295 A.2d 676, 688 (1972).
115. See generally Capron, supra note 90, at 349 (characterizing the doctrine as a
powerful force for "personalization in technical decisions made in the modem medical
context"). It has been suggested that the well-informed patient is least likely to sue his
physician. Suit is more likely to result where the patient has unrealistic expectations
concerning treatment which have not been dispelled. Annas, Medical Malpractice
Litigation Under National Health Insurance: Essential or Expendable?, 1975 DuxE L.J.
1335.
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that is taken by each state legislature, it should be recognized that a
balance must be struck between the health care provider's needs for
certainty and ease of administration and the patient's need for a full and
individualized disclosure.

Such a result may be reached by balancing

features that favor the health care provider against those that favor the
patient, i.e. the reasonable patient test could be paired with a presumption in favor of the validity of written consents. 116 Therefore, it appears

possible for the legislatures to bring, through thoughtful drafting,
greater clarity and certainty to the law of informed consent without
creating any substantial injustice to malpractice plaintiffs.
ContingentFees

The contingent fee system" 7 employed by many plaintiffs lawyers
has long been a subject of controversy." 8 Its proponents contend that
the system enables one with meritorious claims but limited resources to
obtain a lawyer who will put forth his best efforts on the clients behalf.1 9
Those who oppose the contingent fee system argue that it is debasing to
the legal profession,120 tempts attorneys to become partners to the
controversy rather than act as officers of the court,' 2' and encourages
lawyers to take action adverse to the best interests of their clients.' 22
116. The possibilities for intentional and unintentional misuse of written consent
forms are enormous. Thus, the well-drawn statute should emphasize not only the
certainties that are brought -to the law of informed consent but the duties imposed upon
the physician to the patient, i.e. the duty to explain the risks involved, the alternatives to
the proposed treatment, and the consequences of refusing or postponing treatment.
117. A contingent fee is an arrangement by which an attorney is compensated by the
receipt of a specified percentage of the recovery. Hence, if there is no recovery the
attorney gets no fee. See generally F. MAcKnrNON, CONTINGENT FEES FOR LEGAL
SRavCs 62-66 (1964).
118. As early as 1908, the New York State Bar Association considered actions to
remedy abuses of the contingent fee system. 31 N.Y. St. B. Ass'n Rep. 99-136 (1908).
See also Buckley v. Surface Transp. Corp., 277 App. Div. 224, 98 N.Y.S.2d 576 (1950);
Radin, Maintenance by Champertry, 24 CALrn. L. Rnv. 48 (1935).
119. See, e.g., Hughes, The Contingent Fee Contract in Massachusetts, 43 BOSTON
U.L. REV. 1 (1963); Radin, Contingent Fees in California, 28 CALm. L. Rv.587
(1940); Schwartz & Mitchell, An Economic Analysis of the Contingent Fee in PersonalInjury Litigation, 22 STAN. L. RaV. 1125 (1970). A second argument advanced by
proponents of the contingent fee system is that the mechanism permits the client to shift
some of the risk of legal expenses to the attorney. See generally Hughes, supra at 8;
Radin, supra at 589.
120. F. MAcKINNoN, supra note 117, at 4. See also Baruch v. Giblin, 122 Fla. 59,
63, 164 So. 831, 833 (1935).
121. Comment, Are Contingent Fees Ethical Where Client Is Able to Pay a Retainer?, 20 Ono ST. L.. 329, 339 n.53 (1959).
122. When a lawyer acquires an interest in a lawsuit through a contingent fee, his
interest and judgment may conflict with the client's interest over such things as whether
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Contingent fees have recently come under fire from physicians who
believe them to be a significant contributing factor in the medical
malpractice crisis.123 The physicians maintain that contingent fees
prompt lawyers to pursue claims of dubious merit in the hope of
securing a large verdict from a sympathetic jury, and to seek irresponsibly high recoveries for legitimate claims. 2 4
Some state legislatures have accepted the physicians' arguments and
have taken actions designed to limit attorney's fees in malpractice
cases. 25 Assuming that some form of regulation is desired, 1 26 the need
to accept an offer of settlement. F. MACKINNON, supra note 117, at 5. The attorney
may be tempted to settle the case as quickly as possible since this will give him the
highest possible ratio of dollars to hours expended. Comment, Are Contingent Fees
Ethical,supra note 121, at 339 n.53.
123. MEDIcAL MALPRACTICE REPORT 2, 32; see Bloom, Malpractice-The Mess That
Must be Ended, 106 RADER's DIGEsT 79 (Apr. 1975); Hirsch, Malpractice Crisis: Fact
or Fiction, 80 CASE & COMMENT 3, 6 (July/Aug. 1975). At least one author has
contended that blaming the legal profession for the malpractice crisis is similar to
blaming the fire department for arson. Annas, supra note 115, at 1344.

124.

MEDICAL MALPRACTICE REPORT

33.

Some contend that the opposite is true, that

the contingent fee structure actually compels attorneys to screen out claims which are
spurious or for which recovery appears less than probable. Annas, supra note 115, at
1344; see Dietz, Baird & Berul, supra note 50, at 128.
125. The following statutes regulating attorney contingent fees have been enacted:
Medical Injury Compensation Reform Act, ch. 2, 2d Extra. Sess., § 1.185, [1975]
West's Cal. Legis. Service No. 9, at 3808 (codified at CAL. Bus. & PROF. CODE § 6146);
IDAHO CODE § 39-4213 (Supp. 1975); IND. ANN. STAT. § 16-9.5-5-1 (Bums Supp. 1975);
H.F. 803, § 25, [1975] Iowa Legis. Service No. 3, at 327; Amend. Sub. H.B. 682, § 7,
[1975] Page's Ohio Legis. Bull. No. 3, at 183; ch. 796, § 25, [1975] Ore. Laws 2319;
TENN. CODE ANN. § 23-3419 (Supp. 1975); ch. 37, [1975] West's Wis. Legis. Service
No. 1, at 41 (codified at Wis. STAT. ANN.§ 655.013).
At least one commentator has argued that measures designed to limit contingent fees
violate the fourteenth amendments guarantees of due process and equal protection. See
Note, New Jersey's Maximum Contingent Fee Schedule: The Validity of Rule 1:21-7, 5
RUrGERs-CAmDEN L.J. 534 (1974). But see American Trial Lawyers Ass'n v. New
Jersey Supreme Court, 126 N.J. Super. 577, 316 A.2d 19, affd, 66 N.J. 258, 330 A.2d
350 (1974); Gair v. Peck, 6 N.Y.2d 97, 160 N.E.2d 43, 188 N.Y.S.2d 491 (1959), cert.
denied, 361 U.S. 374 (1960) (upholding New York's restrictions on contingent fees); cf.
Yeiser v. Dysart, 267 U.S. 540 (1925) (limits on contingent fees in statutorily created
rights of action do not violate fourteenth amendment).
126. A frequently advanced argument for regulation of contingent fees is the apparent
overpricing of services of the medical malpractice bar. See MEDICAL MALPACTrICE
REPORT 32 (feeling of physicians that under contingent fee system lawyers seek
irresponsibly high judgments). This argument is fallacious. A study conducted by the
Health, Education and Welfare Secretary's Commission on Medical Malpractice compared the hourly fee of medical malpractice defense attorneys with the "effective hourly
fee" for plaintiff attorneys. Dietz, Baird & Berul, supra note 50, at 115. The authors
found the mean fee for defense attorneys to be forty-seven dollars per hour compared to
sixty-three dollars per hour for plaintiff attorneys. Id. This difference between the
hourly rates is not unconscionable when the inherent risk of no recovery and hence no
fee is considered. "IThe results . . . show that the plaintiff lawyers 'effective hourly
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to minimize the tendency of the present system to distort malpractice
recoveries' 2 7 must be balanced against the need to provide access to the

compensatory mechanism for the malpractice plaintiff who is unable to
afford the cost of an attorney.
Three approaches have been taken to regulate the use of contingent

fees in medical malpractice cases. One is to empower the state courts to
determine the reasonableness of attorneys' fees. 1 28 The advantage of
this approach is that it permits an individualized determination of the

propriety of each fee by an impartial body which is well acquainted with
the details of the particular case. But, without a set of fixed standards,

courts are loathe to alter the contingent fee arrangements between
lawyers and their clients. 12 9 Therefore, it is doubtful if this form of
regulation can be effective.
A second approach is to promulgate a fixed percentage ceiling for
contingent fees in medical malpractice actions. 130 This approach sacrifee' is not excessively large at least in comparison to normal defense lawyer hourly fees
."

Id. at 116 (emphasis in original).

127. Malpractice recoveries may be distorted in two ways. First is the attorney's
overdramatization of a plaintiff's injuries. For example, a malpractice plaintiff with
$50,000 in additional medical bills and lost work time and a legitimate pain and suffering
claim of $50,000 may receive a jury verdict of $200,000. The $100,000 "premium" may
be a result of the attorney's playing upon the jury's emotions. This, of course, is the
standard scenario painted by critics of the system. It should be noted, however, that the
ascertainment of "legitimate" damages without reference to the jury's findings is extremely difficult.
The second way in which a recovery may be distorted is a jury's conscious inclusion
of legal fees in the recovery. This inflated verdict is the result of the increasing popular
awareness of the contingent fee arrangement in tort litigation. Morris, Liability for Pain
and Suffering, 59 COLUM. L. REv. 476, 477 (1959). But cf. Kalven, The Jury, the Law,
and the Personal Injury Damage Award, 19 Omo ST. L.J. 158, 176-77 (1958). Thus, if
the jury believes the plaintiff should receive $100,000 for injuries sustained, it might
render a verdict for $150,000 and thereby offset the attorney's presumed one-third fee.
128. E.g., Iowa H.F. 803, § 25, [1975] Iowa Legis. Service No. 3, at 327 (codified at
IOWA CODE ANN. § 147).

129. New York courts have exercised control of attorney's fees since 1843 and have
been permitted to discipline attorneys who overcharge since 1909. Comment, Lawyer's
Tightrope-Use and Abuse of Fees, 41 CORNELL L.Q. 683, 693 n.71, 698 (1956).
Despite these powers, contingent fees continued to be abused, necessitating the adoption
of more objective standards.

See INSTITUTE OF JuDIcrAL ADMIISTRATION, CONTINGENT

FEES IN PERSONAL INJURY AND WRONGFUL DEATH AcTIONS IN THE UNITED STATES 11-13
(1957); REsEARCH MEMORANDUM SERIS No. 10: CONTINGENT FEES IN CLAIMS AND

(RULE 4) (American Bar
Foundation 1956). See authorities collected in note 118 supra.
130. See IDAHO CODE § 39-4213 (Supp. 1975); ch. 796, § 25, [1975] Ore. Laws
2319. The Tennessee legislature has combined this approach with the first by granting
the court power to determine what fee shall be awarded an attorney who represents a
medical malpractice claimant on a contingent fee basis, but limiting the maximum fee to
one third of the recovery. TENN. CODE ANN. § 23-3419 (Supp. 1975). It seems likely
ACTIONS FOR PERSONAL INJURY AND WRONGFUL DEATH
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fices the flexibility of the first and thereby acquires the advantages of
simplicity and efficacy. Nevertheless, such ceilings have disadvantages
which make them unattractive as a regulatory alternative. The main
disadvantage lies in the fact that a flat percentage ceiling will make it
quite difficult for those having meritorious small claims to find capable
counsel. The amount of work required to secure a recovery bears no
direct relation to the size of the recovery. 3 1 Thus, if lawyers are not
allowed to take a larger percentage of small claims, it will be economically infeasible for them to handle such cases. 13 2 The contingent fee
system already operates to discourage the prosecution of meritorious,
small-recovery cases. 33 A flat percentage ceiling on the fee a lawyer
can charge would only exacerbate this situation. Another disadvantage
lies in the size of the fee which would be received by a successful
attorney when a large verdict is returned. For example, if $300,000
were awarded in a state having a thirty-three and one-third percent flat
ceiling on attorney's fees, the plaintiff's lawyer would receive $100,000.
While it might be argued that the prosect of such a fee would stimulate a
lawyer to the acme of trial advocacy, the very purpose of the regulation
was to prevent compensation of this magnitude. Therefore, flat percentage ceilings are too crude a measure: they fail to provide sufficient
compensation in some cases and fail to prevent excessive compensation
in others.
The third approach is to adopt a sliding scale which uses the
amount of recovery as the factor determining the percentage fee paid to
the attorney. 3 4 The courts of several states have already adopted rules
based on this idea to limit contingent fees in all tort actions.' 35 For
example, in New Jersey an attorney is permitted to receive fifty percent
that this measure will operate in the same manner as a flat thirty-three and one-third
percent ceiling on contingent fees. Cf. note 129 supra.
131. See F. MAcKiNNON, supra note 117, at 164, citing WASSERVOGEL, REPORT,
FINDINGS

AND RECOMMENDATION IN THE MATrER OF THE HEARINGS ORDERED BY THE

APPELLATE DVISIONS OF THE SUPREME COURT IN AND FOR THE FIRST AND SECOND
JUDICIAL DEPARTMENTS REGARDING A PROPOSED RULE TO LMT COMPENSATION OF

PLAnmnFs' ATrORNEYS IN PERSONAL INJURY AND WRONGFUL DEATH ACTIONS (1955).

132. F. MACKNON, supranote 117, at 164.
133. MEDICAL MALPRACnCE REPORT 33.

The Secretary's Commission on Medical

Malpractice viewed this as "a wholly undesirable and unfair result of the system." Id.
134. Such an approach was recommended by the Secretary's Commission on Medical
Malpractice.

Id. at 34-35.

135. See note 136 infra and accompanying text. The Ohio General Assembly has
directed that state's Supreme Court to promulgate a schedule of "graduated maximum
contingent fees" that an attorney representing a medical malpractice plaintiff may
recover. Amend. Sub. H.B. 682, § 7, [1975] Page's Ohio Legis. Bull. No. 3, at 183.
The legislature also "requested" that no fees in excess of thirty-three and one-third

percent be permitted in cases which are not appealed. Id.
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of the first $1,000 recovered; forty percent of the next $2,000; thirtythree and one-third percent on the next $50,000; and ten percent on any
37
amount over $100,000.136 Legislation enacted last year in California
limits an attorney in a medical malpractice case to forty percent of the
first $50,000 recovered, one third of the next $50,000, one fourth of
the next $100,000, and ten percent of any recovery in excess of $200,000.138
It is apparent that sliding scale limitations remove some of the
difficulties which inhere in flat percentage ceilings. The higher percentage for low recoveries will encourage attorneys to accept meritorious
small claims. At the same time, the decrease in the percentage which
may be charged as the amount of recovery increases prevents excessive
compensation: under the New Jersey system a $300,000 damage award
will produce $46,967 in attorney's fees. One weakness in a system of
this type is that attorneys may be induced to settle malpractice cases for
a smaller sum than could be won at trial, thereby securing a higher
percentage fee and maximizing profits. 139 The risk of this sort of
behavior must be accepted, however, if one wishes to encourage the
prosecution of meritorious low-recovery claims. 40 It should not be
forgotten that a client who believes his case has been settled in bad faith
can bring a malpractice action against his lawyer;' 4 ' a person who
136. N.J. Sup. Ct. R. 1:21-7(c) (adopted 1971). Where the amount recovered is for
the benefit of an infant or incompetent and the case is settled, the fee on any amount up
to $50,000 shall not exceed twenty-five percent. Id. The New York courts have also
adopted a sliding scale to limit contingent fees. See N.Y. COURT RuLES § 603.7(e)
(McKinney 1975).
Both the New Jersey and New York schedules have been held constitutional. See
American Trial Lawyers Ass'n v. New Jersey Supreme Court, 126 NJ. Super. 577, 316
A.2d 19, affd, 66 N.J. 258, 330 A.2d 350 (1974); Gair v. Peck, 6 N.Y.2d 97, 160
N.E,2d 43, 188 N.Y.S.2d 491 (1959), cert. denied, 361 U.S. 374 (1960). See note 125
supra.
137. Medical Injury Compensation Reform Act, ch. 1, 2d Extra. Sess., § 24.2, [1975]
West's Cal. Legis. Service No. 9, at 3789 (codified at CAL. Bus. & PROF. CODE § 6146).
138. Id.
139. An example may be helpful to illustrate this point. Under the new California
scale, a plaintiff's attorney could retain a $20,000 fee for a $50,000 recovery. On the
recovery between $50,000 and $100,000, however, the attorney is entitled only to one
third, or a maximum of $16,667. Where a defendant is prepared to settle for $50,000,
even a successful continuation of the litigation would yield a lower return to the
attorney, and thus his decision whether or not to advise his client to settle may be
influenced toward settlement. Of course, a plaintiff's attorney always must balance the
expense and risk of proceeding to trial against the certainty of a settlement offer;
however, where his own returns are diminished proportionately as recoveries increase,
the danger of settlement pressure is greater.
140. Cf. Franklin, Chanin & Mark, Accidents, Money and the Law: A Study of the
Economics of PersonalInjury Litigation, 61 CoLuM. L. REV. 1, 13-14 (1961).
141. Cf. Cohen v. Goldman, 85 R.I. 434, 132 A.2d 414 (1957); Haughey, Lawyers'
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cannot get a lawyer to handle his case has no recourse whatsoever. In
addition, the sliding scale can be structured to reduce the percentages if
the case is settled. 14 2 When a provision of the latter type is included, it
would also be wise to allow larger percentages for cases which are
appealed. Furthermore, if the attorney can demonstrate to the court
that there are extraordinary circumstances which make the scheduled
compensation inadequate he should be permitted to charge a higher
fee.' 48 Such a provision would introduce a degree of flexibility without
significantly undercutting the purpose of the schedule.
By adopting a sliding scale of percentage limits on attorney's fees
in malpractice cases, a state legislature can thus ensure that patients with
meritorious claims will be able to obtain representation while at the
same time reducing the possibility that health care providers will continue to be subject to inflated damage recoveries.
CollateralSource Benefits
According to the "collateral source rule," any benefits received by
an injured party from sources other than the tortfeasor may not be used
to offset the damage recovery.14 4 Thus, in the medical malpractice
context, a patient-plaintiff is entitled to recover the full amount that a
jury considers adequate compensation, without reference to any payments he has received from wage continuation plans, government benefits, insurance proceeds, or gratuitous payments from family and
friends. The rule has been accepted by the courts of almost every
state, 45 and has been applied both as a rule of evidence and as a rule
of damages.' 4 6 Thus, the rule both excludes evidence of collateral
source benefits and prevents any reduction of damages because of such
payments.
The most common rationale for the collateral source rule is that a
reduction in a recovery by the amount of collateral payments would
cause the deterrent impact of tort actions to be diminished, 147 or lost
Malpractice: A ComparativeAppraisal, 48 NoTRE DAME LAW. 888, 902-03 (1973).

See

generally Annot., 30 A.L.R.2d 944 (1953); Annot., 66 A.L.R. 107 (1930).

142. Such a provision would provide a powerful settlement disincentive to counter the
influences noted in text. It would, however, create some of the same problems which
the flat percentage fee systems do, i.e. discouragement of a settlement where such might
be the most suitable course of action for the plaintiff.
143. Cf. N.Y. CouRT RuLus, § 603.7(e) (4) (McKinney 1975).
144. See, e.g., Althorfe v. Wolfe, 22 N.Y. 355 (1860) (wrongful death award not
diminished in amount of insurance proceeds); Moceri & Messina, The Collateral Source
Rule in PersonalInjury Litigation, 7 GONZAGA L. REV. 310 (1972).
145. Moceri & Messina, supra note 144, at 315.
146. Id. at 310.
147. For a discussion of the deterrent aspect of tort law, see PnossER 23; Williams,
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entirely. 4" For certain types of collateral source benefits, e.g., insurance, an additional rationale has been advanced: since the plaintiff has
paid for the benefit, his foresight should not lessen the tortfeasor's
liability.1 40
The recent medical malpractice crisis has caused some legislatures
to re-examine the basis of the collateral source rule, 50 and statutes have

been enacted which either make evidence of collateral payments admissible at trial or require a reduction in damages by the amount of such
payments.'
These actions appear to be desirable since serious questions can be raised concerning the reasons for the rule's existence. First,

it is most unlikely that anticipation of the abatement of damages by
collateral source benefits would seriously weaken the deterrent effect of

civil liability. 152 In the context of health care providers, collateral
sources are not likely to reduce very large recoveries by any significant

degree, and will do nothing to temper the adverse publicity which
accompanies malpractice litigation or ease the threat of license revoca-

tion. 1 3 Second, it is likely that one pays for collateral source benefits,
The Ains of the Law of Torts, 4 'CURENT LEGAL PRoB. 137 (1951). Whether there is
a substantial deterrent effect in medical malpractice actions is not certain. Compare
Brook, Brutoco & Williams, supra note 29, at 1220, with Havighurst, supra note 30, at
1235.
148. See, e.g., Grayson v. Wilkins, 256 F.2d 61, 65 (10th Cir. 1958) (suggesting that
a wrongdoer should not be relieved of the full responsibility of his wrongdoing, but
should be held fully accountable for the harm he has caused). To say, however, that the
wrongdoer should be held liable for the harm he has caused simply begs the question.
The very issue in controversy is what constitutes the "harm" to be compensated. See
Note, Unreason in the Law of Damages: The CollateralSource Rule, 77 HARv. L. REv.
741 (1964).
149. Moceri & Messina, supra note 144, at 315.
150. See, e.g., Medical Injury Compensation Reform Act, ch. 1, 2d Extra. Sess., §
24.5, [1975] West's Cal. Legis. Service No. 9, at 3790 (codified at CAL. CIv. CODE §
3333.1); IDAHO CODE § 39-4210 (Supp. 1975); Iowa H.F. 803, § 16, [1975] Iowa Legis.
Service No. 3, at 325 (codified at IowA CODE ANN. § 147); N.Y. PUB. HEALTH LAw §
4010 (McKinney Supp. 1975); Amend. Sub. H.B. 682, [1975] Page's Ohio Legis. Bull.
No. 3, at 175 (codified at Omo REv. CODE ANN. § 2305.27); Act 111, § 602, [1975]
Purdon's Pa. Legis. Service No. 2, at 301 (codified at PA. STAT. ANN. tit. 43, §
1301.602); TENN. CODE ANN. § 23-3418 (Supp. 1975); cf. MEDICAL MALPRACTICE
REPORT 34.

151. See, e.g., H.F. 803, § 16 [1975] Iowa Legis. Service No. 3, at 325 (codified at
IOWA CODE ANN. § 147) (damages for personal injury shall not include present or future
damages to extent reimbursed by certain collateral sources); Amend. Sub. H.B. 682,
[1975] Page's Ohio Legis. Bull. No. 3, at 175 (codified at OHIO REv. CoDE ANN. §
2307.42(B)) (complaint must list certain collateral source benefits).
152. James, Social Insurance and Tort Liability: The Problem of Alternative Remedies, 27 N.Y.U.L. REv. 537, 548 (1952). See also Schwartz, The Collateral-Source
Rule, 41 BOSTON U.L. REv. 348 (1961).
153. The deterrent effect will become more substantial if and when the medical
profession adopts more effective means of disciplining members who commit malpractice.
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e.g., insurance premiums, not to provide for a double recovery, but
rather to provide security for injuries which might befall him."' To
allow him double recovery is to give him more than his due. Moreover,
the objective of a damage award is to restore the plaintiff to the status
quo ante. 155 Hence, any recovery in a malpractice action should be the
amount necessary to compensate the plaintiff for his losses. These
losses do not include the damages for which the plaintiff has already
been reimbursed through collateral source benefits.
The validity of the rationale underlying the collateral source rule is,
then, questionable at best. In contrast, the loss to society of paying one
person twice for the same injury is very real. Thus, some change in the
application of the rule seems appropriate in the medical malpractice
context. Two alternatives suggest themselves. A state legislature
might eliminate the rule, as several have done," 56 and permit the reduction of malpractice recoveries by the amount of first-party insurance or
other benefits. Alternatively, the collateral sources themselves might be
compensated by the malpractice insurer. Under the latter approach, an
injured plaintiff who is awarded a $100,000 recovery would also have
the recovery reduced by his collateral source benefits, for example,
$20,000. The insurer of the defendant provider, however, would not
be relieved of that part of the recovery. Rather, the $20,000 would be
payable to the source of the $20,000, typically a first-party medical
insurer or disability insurer. Although this approach apparently has not
been adopted by statute, it has been urged by commentators., 57
The choice between the two approaches would depend, of course,
on the legislative policy valuation of the deterrent impact of a malpracA number of states have enacted legislation expanding disciplinary authority in instances
of medical malpractice. See Brook, Brutoco & Williams, supra note 29, at 1224-25 (statutes collected in article).
154. An injured party is not deprived of the benefit of his foresight, because the
object of his actions (to shift the risk of loss to a third party) has been realized. To
allow recovery both from the collateral source and from the tortfeasor is to grant the
injured party more than he had provided for, with the resultant cost of the double
recovery being borne by society in the form of increased insurance premiums and higher
medical bills.
155. Of course, if the defendant is guilty of wanton or wilful misconduct then
punitive damages are appropriate. However, absent this situation, the theory of civil
damages is not to punish the tortfeasor. See generally Schwartz, supra note 152, at 34950; Note, Unreason in the Law of Damages, supra note 148.
Williams, supra note 147.

But cf. PRoSsER 23;

156. See statutes collected in note 150 supra.
157. See Havighurst & Tancredi, "Medical Adversity Insurance"-A No-Fault Approach to Medical Malpractice and Quality Assurance, 51 MBANK MEMoRLkL FuND Q.
125, 129 (1973), reprinted in 613 INs. L.J. 69, 72 (1974).
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It should be recognized that the arguments for altering the

collateral source rule are generally applicable in tort actions, and have
no special significance in medical cases. Legislators should be encouraged to continue experimentation with changes in the rule, but should
be careful to avoid discriminating in favor of the medical profession.
Other IndirectLimitations
Written Guarantees. A physician is not a guarantor of the results
of his actions, but is only required to exercise due care in the treatment

of his patients.'59 Nevertheless, courts have always respected a doctor's
freedom to contract that he will achieve a specific result. 60 As far as

malpractice plaintiffs are concerned, a contract action may often be
superior to a tort action: breach of contract is generally easier to prove
than negligence and contract actions are subject to longer statutes of
limitations.' 6 ' If a physician promises a cure or warrants his treatment"" and there is consideration for this promise, 163 there is no reason
to absolve him of his contractual duties. Unfortunately, the courts have
not been consistent in determining whether such a guarantee has been
made. 6 4 This problem appears to be especially great when the patient
alleges an oral guarantee. 65 The situation is exacerbated by the fact
that a physician, wary that he may later be held to have entered into a
contract for cure, is reluctant to encourage and offer hope to his
patients.' 0 The resulting lack of communication may not only have
158. See note 147 supra and accompanying text.
159. MEDICAL MALPRACTICE REPORT 30.
160. Simonaitis, Guarantee of Medical Results, 219 J.A.M.A. 431 (1972); 41 TENN.
L. Rnv. 964, 966 (1974).
161. See generally Note, Contractual Liability in Medical Malpractice-Sullivan v.
O'Connor, 24 DEPAuL L. REv. 212, 220-21 (1974); Note, Express Contracts to Cure:
The Nature of ContractualMalpractice,50 IND. L.J. 361, 364 (1975).
162. In Guilmet v. Campbell, 385 Mich. 57, 69, 188 N.W.2d 601, 606 (1971), the
Michigan Supreme Court held that a jury could impose liability where there were no
express words of warranty but only words which might have been considered a guarantee.
163. Normally, the payment for services constitutes such consideration, but one
recent case, Rogala v. Silva, 16 Ill. App. 3d 63, 305 N.E.2d 571 (1973), has required a
separate consideration for the warranty.
164. See 41 TEN. L. REv. 964, 965-68 (1974). Compare Bria v. St. Joseph's Hosp.,
153 Conn. 626, 631-32, 220 A.2d 29, 32 (1966) (doctor's statement that he would "take
care of everything and would see that whatever was necessary was done" held to be an
opinion), with Hawkins v. McGee, 84 N.H. 114, 116, 146 A. 641, 642-43 (1929)
(doctor's statement that he would "guarantee to make the hand a hundred percent perfect
hand" held to be a promise). See also Simonaitis, supra note 160.
165. MEDICAL MALPRACTICE REPORT 30.
166. See, e.g., McQuaid v. Michou, 85 N.H. 299, 302, 157 A. 881, 883 (1932).
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deleterious consequences for the patient's health, but also tends to
worsen the malpractice crisis. 67
For these reasons, it has been suggested that all contracts to cure be
declared against public policy, and thus unenforceable. 168 An argument of this nature, however, overlooks the fact that there are some
areas of medicine (e.g., cosmetic surgery) in which the patient does

have bargaining power and in which the patient's welfare does not
require words of reassurance. Also, such a blanket prohibition would

destroy the historic ability of a patient to bargain with his doctor.169 The

better solution would be a requirement that guarantees of cure be in
writing to be enforceable, 170 an approach which would eliminate the
uncertainty caused by alleged oral guarantees, allow contracts for cure
to be made, and encourage doctors to make therapeutic reassurances. Of
course, some bona fide contracts will be unenforceable because an

unsophisticated patient failed to demand a written agreement.' 7 ' Hopefully, the number of meritorious actions lost due to such failures will be
low, and, at any rate, the societal need for continued provision of
medical services may justify some individual injustice.'
Ad Damnum Clauses. The ad damnum clause-that part of the

complaint in which the plaintiff sets forth the amount of recovery
sought-was an element of common law pleading which was carried
over to the United States.' 7 3 Today, the ad damnum serves merely to
establish the court's jurisdiction, a purpose which could easily be
167. Lack of communication between the physician and his patient is viewed as a
major cause of the current crisis. MEDICAL MALPRACTICE REPORT 25. Communication
would only be further diminished if doctors are forced to forego therapeutic reassurances
to their patients out of fear of liability.
168. But see McQuaid v. Michou, 85 N.H. 299, 302-03, 157 A. 881, 883 (1932)
(court refused to adopt this policy).
169. See note 160 supra and accompanying text.
170. Several states have enacted measures of this type. See, e.g., Medical Malpractice
Reform Act, ch. 75-9, § 10, [1975] West's Fla. Sess. Law Service No. 1, at 7, 13-14
(codified at FLA. STAT. ANN. § 725.01); IND. ANN. STAT. § 16-9.5-1-4 (Bums Supp.
1975); Act 817, [1975] West's La. Sess. Law Service No. 4, at 1383 (codified at LA.
REv. STAT. ANN. 40:1299.41(c)); Amend. Sub. H.B. 682, [1975] Page's Ohio Legis.
Bull. No. 3, at 175 (codified at Omo Rav. CoDE ANN. § 1335.05).
171. However, it should be noted that the unenforceability of otherwise meritorious
claims is a criticism applicable to all contracts subject to the Statute of Frauds.
172. The policy questions raised by the requirement of written guarantees are similar
to those involved with statutes of limitations. See notes 53-89 supra and accompanying
text.
173. For a discussion of the history of the ad damnum clause, see Morris, The Ad
Damnum Clause in THE AI DAMNUM CLAUSE: THE PROBLEM AND SOLUTION 2 (Defense
Research Institute 1965). The practice has long since been disapproved in England.
Id.; Ahlers, The Unsworn Witness, 27 INs. CouNsEL J. 257, 259 (1960).
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achieved by pleading that the amount in controversy exceeds the mini-

mum jurisdictional amount.17 4 In addition to its singular lack of utility,
the ad damnum produces adverse side effects. It cannot be seriously
disputed that the ad damnum is the equivalent of an asking price and
frequently bears little resemblance to actual damages.1 7 5 Nevertheless,
its insertion in the complaint can condition the public to accept extreme7 6 Moreover, a
ly large sums as appropriate measures of damagesY.
large ad damnum can by itself produce a large damage award: two
studies have established that, all other factors being equal, a suit for a
177
higher amount will result in a higher verdict.
Surprisingly, most jurisdictions still retain the practice of pleading
the ad damnum.178 The advent of the recent medical malpractice crisis,
however, may put an end to this situation. A number of states have
recently passed legislation eliminating the ad damnum. 9 It is difficult
174. See note 178 infra.
175. See DesChamps, The Truth About Ad Damnum in THE AD DAMNUM CLAUSE:
THE PROBLEM AND SOLUTION 8 (Defense Research Institute 1965). See also Affett v.
Milwaukee & Suburban Transp. Corp., 11 Wis. 2d 604, 614, 106 N.W.2d 274, 280
(1960); REPORT, NEW JERSEY SUPREME CouRT's COMM. ON RULES 14 (1960).
176. It is generally true that when a suit is filed for a relatively large amount of
damages, such filing will be reported in the news media, particularly in smaller cities.
Thus, the general public is likely to be made aware of suits for large amounts (even if
the final award is nowhere near the amount asked), and there develops a general level of
expectation concerning damages in certain types of actions (e.g., malpractice actions)
which is not based on the actual awards in such cases but rather on the amounts
requested in the complaints. See Combs, Ad Damnum-Be Damned, 24 Ky. BJ. 199
(1960).
177. One such study, done by Jury Verdict Research, Inc., concentrated on 246 cases
in which plaintiffs had suffered back and neck injuries. The results are reported in 5
PERSONAL INJURY VALUATION HANDBOOK 2001 (1964). The other study was a jury
project done by the University of Chicago Law School under a Ford Foundation Grant.
See Broeder, The University of Chicago Jury Project, 38 NEB. L. REV. 744, 759 (1959).
178. The pleading of damages has been restricted in Pennsylvania to setting forth
only whether the amount is, or is not, in excess of $10,000. PA. STAT. ANN. tit. 12, R.
Civ. P. 1044 (1967); see Hileman, The Pennsylvania Rule, in THE AD DAMNUM
CLAUSE: TiE PROBLEM AND SOLUTION 25 (Defense Research Institute 1965). Such
pleadings have been eliminated entirely in New Jersey. N.J. Supreme Ct. R. 4:8-1; see
Lane, The New Jersey Rule, in THE AD DAMNUM CLAUSE, supra at 29. In Florida,
while damage pleading is not prohibited by law, damages are not pleaded as a matter of
practice by the bar. See Atkins, The Florida Rule, in THE An DAMNUM CLAUSE,
supra, at 31, 32.
179. Medical Malpractice Reform Act, ch. 75-9, § 8, [1975] West's Fla. Sess. Law
Service No. 1, at 13 (codified at FLA. STAT. ANN. § 768.042); IND. STAT. ANN. § 16-9.51-6 (Burns Supp. 1975); H.F. 803, § 27, [1975] Iowa Legis. Service No. 3, at 328
(codified at IOWA CODE ANN. § 619); Act 817, § 1, [1975] West's La. Sess. Law Service
No. 4, at 1383 (codified at LA. REV. STAT. 40:1299.41(e)); ch. 362, § 5, [1975] Mass.
Adv. Legis. Service No. 5, at 324 (codified at MASS. ANN. LAWS ch. 231, § 60c); Amend.
Sub. H.B. 682, [1975] Page's Ohio Legis. Bull. No. 3, at 175 (codified at Oino REv.
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to discern any reason why such action should be discouraged. The ad
damnum is a vestige of common-law pleading which is not required to

further any present purpose; it should be given a well-deserved legislative burial. 8 0
Future Damages. Recoveries in medical malpractice actions often
include awards for future damages, e.g., anticipated costs of future
health care and loss of earning capacity. Because of the lack of
precision in estimating life expectancy and other contingencies which
affect the amount of such damages, this portion of the recovery is highly
speculative.'
Thus, a defendant may be forced to compensate a
plaintiff for losses which never occur.1 82 In addition, there is no
assurance that the award will not be squandered by the plaintiff long
before his financial needs are met. If such an award is improvidently
spent by the imprudent plaintiff, he is likely to become a ward of the
state for his economic and medical necessities, resulting in a double cost
to society for his injuries.
Though the inadequacies of the present method of awarding future
damages are evident, few proposals for reform have been offered. 83 An
CoDE ANN. § 2307.42(c)); ch. 37, § 10, [1975] West's Wis. Legis. Service No. 1, at 41
(codified at Wis. STAT. ANN. § 655.009(l)). A Tennessee statute, TENN. CODE ANN. §
23-3416 (Supp. 1975), provides that the amount pleaded will not be disclosed to the jury.
180. See also Dornette, Indiana Adopts MalpracticeLegislation, 3 J. LEGAL MED. 26,
27 (June 1975); Welch, Medical Malpractice, 292 Nnw ENG. J. MED. 1372, 1374
(1975). Abolition was also recommended by the Secretary's Commission on Medical
Malpractice. MEDICAL MALPRACTICE REPORT 38.
181. See Richards & Kidner, Judicial Attitudes Toward Actuarial Evidence, 124 NEW
L.J. 105, 106 (1974).
182. For example, the plaintiff could fall far short of living out his normal life
expectancy, either because of an inaccurate estimate of his natural life or as a result of
unexpected accidents or illness. The consequence of a plaintiff's failure to live out his
life expectancy is an inequitable cost to the paying defendant and an unjustified windfall
to the plaintiff's heirs. See id.
183. One proffered solution is to require the defendant to buy an insurance annuity
policy in an amount sufficient to pay the monthly installments to the plaintiff. See
Sedgwick & Judge, Use of Annuities in Settlement of Personal Injury Cases, 41 INs.
CoUNsEL J. 584, 58'6-92 (1974). Under this approach the plaintiff would receive
payments for his entire life, even though he lives beyond his life expectancy. But, since
the defendant pays a price based on plaintiff's life expectancy, if the plaintiff lives less
than his life expectancy, the defendant has paid more than he should. If all defendants
were covered by insurance companies this deficiency would work itself out over a period
of time, since the insurance company would have some patients die before their life
expectancy and others live past their life expectancy. However, in the case of an
individual defendant who is bearing the cost of damages himself, there is no built-in
equalization device.
Another interesting suggestion is that malpractice plaintiffs should receive compensation in the form of a contract providing them medical care for the remainder of their
lives. See N.Y. Times, Oct. 14, 1975, at 33, col. 1. Such a proposal would eliminate the
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Alabama proposal18 4 seeks to ease the malpractice crisis by preventing
recoveries for losses which are never realized. Under this bill, awards of
future damages would be placed in a trust fund and paid to the plaintiff
in monthly increments. Although the language of the proposal is not
free from ambiguity, it seems that these monthly payments could not in
any event continue beyond the life expectancy of the plaintiff as determined at the time of trial. If the plaintiff dies before reaching that age,
the trust fund reverts to the defendant. On the other hand, if the
plaintiff lives beyond his life expectancy, he would receive no additional
damages.
If the proposal is so contrued, the cost to society of future damage
awards would be reduced, since damages would be paid only for the
actual life of the plaintiff or his life expectancy, whichever is shorter.
Such a construction, however, would make the proposal unfair as applied to persons who outlive their life expectancy."8 5 On the other
hand, if the proposal is construed as requiring payment to the plaintiff
for his actual life, even if he outlives his life expectancy, then such
proposal is of less benefit from a societal-cost point of view. In the long
run, payments to plaintiffs for their actual lives should average out to be
the same as payments to each plaintiff based on his life expectancy.
Thus, the benefit of such a proposal is mostly in terms of fairness
to individual defendants, who would pay only the cost of sustaining their
particular plaintiffs. In the overall view, society would not benefit
except possibly as a result of not having to bear the welfare costs of a
plaintiff who squanders his award. In terms of easing the dollar burden
"squandering" of awards, but does not deal with either the actuarial problems or other
cognizable damages.
184. Ala. H.B. 300, § 13 (1975) provides as follows:
In all actions for medical malpractice where damages are awarded on the
basis of permanent or extended disability, after payment of costs and attorney's fees, the damages awarded for future health care, future maintenance,
and lost future earnings shall be placed in a trust fund for the benefit of the
plaintiff, with the plaintiff receiving from the fund, on a monthly basis, the
amount previously determined as being required to provide for his maintenance, health care, and lost earnings. The provisions of the trust must be approved by the circuit court in which the damages are awarded. The plaintiff
shall be entitled to the monthly payments from the trust, but upon his or her
death, the corpus of the fund shall revert to the party or parties which established the fund in proportion to the amount they initially contributed.
185. A plaintiff presently receives his award with three possibilities: that (1) he will
die earlier than expected, thus leaving an amount to his heirs; (2) he will die when
expected, leaving nothing but being entirely provided for; or (3) he will live longer than
expected, resulting in the award not being sufficient to provide for his life. Which result
will ensue is strictly a matter of chance, the potential costs of the third possibility being
balanced by the potential benefit of the first. However, under the interpretation
suggested in the text, the plaintiff is left bearing the potential cost of the third possibility
while losing the potential benefit of the first.
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to society of high medical malpractice awards, the benefits of placing
awards in trust seem somewhat attenuated. The interest of finality
would appear to outweigh whatever marginal benefits this action would
have for the medical profession.
THE DISPUTE RESOLUTION IECHANISM

Hardly anyone is completely satisfied with the jury trial as a dispute
resolution mechanism for medical malpractice claims. Among the complaints which have been voiced about the jury system are that its expense increases the cost of malpractice insurance; 186 that its slowness
forces patients who desperately need money to pay medical and other
bills to settle for less than their claims are worth;1 7 and that its lack of
predictability makes it difficult to pursue an intelligent settlement strategy.188 Of course, those same criticisms apply to use of the jury trial in
all contexts; however, they are especially pertinent in the medical malpractice area because of the increasing number of claims, the sensitivity
and technical complexity of that area, and the large dollar amounts at
stake. The recent crisis has led to experimentation with alternative
methods of evaluating claims and adjudicating facts. Most of these
efforts have been limited to medical malpractice cases; nevertheless, if
they prove successful in that area, they could possibly be applied on a
broader scale in the future. Therefore, the implications of these alternative dispute resolution mechanisms are quite profound.
The mechanisms discussed in this Comment are strictly procedural,
and are primarily directed towards increasing the speed and efficiency of
dispute resolution. Prospective alternatives, both those already enacted
and those merely proposed, range from simply another stage tacked on
to the front of the traditional system to a complete replacement of the
traditional system with a simplified, streamlined procedure. The majority of legislative packages which utilize a new dispute resolution mech186. Estimates of the portion of the insurance dollar paid in which eventually reaches
the patient range from eighteen cents to thirty-eight cents. See Brook, Brutoco &
Williams, supra note 29, at 1208 n.54. While part of this loss is attributable to the cost
of the insurance mechanism, there can be no doubt that the legal system contributes a
great deal to this inefficiency.
187. A study prepared for the Secretary's Commission on Medical Malpractice
indicated a mean "case duration" of nineteen months for malpractice suits. Dietz, Baird
& Berul, supra note 50, at 103 Table m-23. Case duration was defined as "the time
from case acceptance until the case is closed." Id. at 102.
188. Id. at 109. Other impediments to settlement are the defendant-physician's right
to refuse settlement, a tendency of malpractice insurers to wait until the last minute
before trial to settle, a lack of lawyer preparation, the long wait to trial, plaintiffs'
demand for jury trial, unreasonably high award demands, and ineffective pretrial
procedures. Id.
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anism also incorporate various changes in the substantive law and the
financing system. 189 Accordingly, the new adjudicatory mechanism may
take on special meaning only with reference to other parts of the legislative package.
Screening Panels
The most popular of the alternative adjudicatory devices is the
"screening panel."'10
In general, screening panels are intended to

provide for a speedy pre-trial review of malpractice claims through the
use of some type of simplified procedure.

The panel makes specified

findings at the conclusion of a hearing, but has no power actually to

"screen" malpractice claims since findings are not binding on the parties. Apparently, the theory underlying the use of the panels is that the

parties will be better equipped to negotiate a settlement, and under
greater pressure to settle, if they are given a preliminary view of the
merits of the case; the end result thus should be the same as that yielded

by a panel with more extensive powers. 91
The potentially infinite number of forms which screening panels can
assume makes further generalization impossible. 192 Accordingly, to
facilitate the examination of current legislation, the discussion will focus
on the Indiana plan, 9 3 which, despite some distinctive features, is fairly
representative of the type of legislation currently under consideration in

several states. 9 4 After the basic operation of the plan is summarized,
189. The legislative package passed in Indiana is a typical example. It incorporates a
screening panel, a high-risk insurance pool, a patient's compensation fund, and several
substantive legal changes, including limits on recovery and attorneys' fees and a special
statute of limitations. See IND. ANN. STAT. § 16-9.5 (Burns Supp. 1975).
190. Many screening panels are already in operation. However, these existing panels
differ in certain aspects from those panels incorporated in recent legislative packages.
For a discussion of existing panels, see HOLDER 416-22; Baird, Munsterman & Stevens,
Alternatives to Litigation, I: Technical Analysis, in MEDICAL MALPRACTICE REPORT
Appendix 214, 224-27.
191. See Arbitration of Malpractice Claims, 28 AnIZ. MED. 391 (May 1971).
192. The following statutes have implemented screening plans in one form or another.
ARK.STAT. ANN. § 34-2602 (Supp. 1975); Medical Malpractice Reform Act, ch. 75-9, §
5, [19751 West's Fla. Sess. Law Service No. 1, at 10-12 (codified at FLA. STAT. ANN. §
768.133); Pub. Act. 79-960, [1975] Ill.
Legis. Service No. 6, at 1613-17 (codified at
ILL. ANN. STAT. ch. 110, §§ 58.2 -.10); IND. ANN. STAT. § 16-9.5-9 (Burns Supp. 1975);
Act 817, [1975] West's La. Sess. Law Service No. 4, at 1387 (codified at LA. REv. STAT.
ANN. § 40:1299.47); NEV.REv. STAT. § 41A.020 (1975); N.Y. JuDIcIARY LAW § 148-a
(McKinney Supp. 1975); Act 111, §§ 301-606, [1975] Purdon's Pa. Legis. Service No.
2, at 297-302 (codified at PA. STAT. ANN. tit. 40, §§ 1301.301-.606); TENN. CODE ANN.
§ 23-3401-21 (Supp. 1975); ch. 37, § 10, [1975] West's Wis. Legis. Service No. 1, at 4248 (codified at Wis. STAT. ANN. § 655.021-.21).
193. IND. ANN. STAT. § 16-9.5-9 (Burns Supp. 1975).
194. The Indiana plan has been adopted, in modified form, in Louisiana, Act 817,
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its major provisions will be analyzed and compared with those contained

in other screening plan proposals.
The Indiana plan requires that a malpractice claim be brought
before a panel, composed of three physicians and a nonvoting attorney
chairman," 5 before it can be filed with a court.

96

The panel is to

consider evidence, promptly submitted, in written form only, but such
evidence may include despositions, excerpts of treatises, x-rays, "and
any other form of evidence allowable by the medical review panel."'0 "
The panel has authority to request all relevant information and each
party has access to any material submitted to the panel. At any time
after submission of all the evidence and before issuance of the panel
report, the panel may be convened by any party upon ten days notice.
At any such meeting, the parties shall have the right to question panel
members "concerning any matters relevant to issues to be decided."'0 8g
After reviewing the evidence, the panel is to render its opinion within

thirty days'0 9 in the form of one or more of four specified findings
relating to negligence, proximate cause, and the need for expert testimo-

ny.20 0 No findings are made as to damages. The report of the opinion,
[1975] West's La. Sess. Law Service No. 4, at 1387-89 (codified at LA. REv. STAT. ANN.
§ 40:1299.47), and has been proposed in several other states.
195. IND. ANN. STAT. § 16-9.5-9-3 (Bums Supp. 1975). "All physicians engaged in
the active practice of medicine" are available for selection. Each side of the litigation
has the right to select one panel member, and these two will then select the third
member. There are further provisions for challenging members for cause and for
selection in case of two such successful challenges. The attorney member of the panel is
to be selected by agreement of the parties or, if no agreement can be reached, by
alternately striking names from a list of five attorneys drawn at random by the clerk of
the state supreme court. Id.
196. IT. ANN. STAT. § 16-9.5-9-2 (Burns Supp. 1975). The Louisiana plan, which is
otherwise identical to that of Indiana, provides that use of the panel may be waived upon
consent of both parties. Act 817, 1975] West's La. Sess. Law Service No. 4, at 1387-89
(codified at LA. Rav. STAT. ANN. § 40:1299.47(B)). The filing of the request for
review of a claim shall toll the Indiana statute of limitations until ninety days following
the issuance of the panel opinion. IND. ANN. STAT. § 16-9.5-9-8 (Bums Supp. 1975).
197. IND. ANN. STAT. § 16-9.5-9-4 (Burns Supp. 1975).
198. Id. § 16-9.5-9-5.
199. Id. § 16-9.5-9-7. It would seem from the language that the panel is to render its
opinion within thirty days "[a]fter reviewing all evidence and after any examination of
the panel by counsel," but that interpretation puts no pressure on the panel to review the
evidence quickly. This could impair the value of the panel.
200. The four findings are as follows:
(1) The evidence supports the conclusion that the defendant or defendants failed to comply with the appropriate standard of care as charged in the
complaint.
(2) The evidence does not support the conclusion that the defendant or
defendants failed to meet the applicable standard of care as charged in the
complaint.
(3) That there is a material issue of fact, not requiring expert opinion,
bearing on liability for consideration by the court or jury.
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which is to be prepared by the attorney member of the panel, will be
admissible as evidence in a subsequent trial of the action but is not
conclusive of any issue. 201 Any party shall have the right to call, at his
cost, any member of the panel as a witness. 202
Perhaps the most significant feature of the plan is that utilization of
the panel is mandatory. 0 3 Many defense attorneys are of the opinion
that screening panels serve merely as discovery devices for plaintiffs;
hence, if use of the panel is made optional, insurers will not permit their
policyholders to appear.2 0 4 This practice would obviously eliminate the
benefits the panel is designed to provide. Despite the problem with
optional screening panels, a few legislative packages still allow a party to
opt against the paners use. 0 5 Certainly, if one is serious about the
rationalization for screening panels, provisions making their use optional

should be regarded as mistakes.200
(4) The conduct complained of was or was not a factor of the resultant
damages. If so, whether the plaintiff suffered: (1) any disability and the
extent and duration of the disability, and (2) any permanent impairment and
the percentage of the impairment. Id.
201. Id. § 16-9.5-9-9.
202. Id. All panel members are entitled to compensation for their service on the
panel-$25.00 per day, not to exceed $250.00, plus travel expenses. Panel fees are to be
paid "by the side in whose favor the majority opinion is written." Id. § 16-9.5-9-10.
203. Indiana requires that the panel decision be rendered before a formal complaint
can be filed. Other proposals would simply use the filing of the complaint to trigger the
Legis. Service No. 6, at 1613screening process. See, e.g., Pub. Act. 79-960, [1975] Ill.
17 (codified at ILL. ANN. STAT., ch. 110, §§ 58.2-.10); ch. 362, [1975] Mass. Adv.
Legis. Service No. 5, at 322 (codified at MAss. ANN. LAWS ch. 231, § 60B); Amend. Sub.
H.B. 682, § 1, [19751 Page's Ohio Legis. Bull. No. 3, at 177 (codified at Omo Rv.
CoDn ANN. § 2711.21). The former procedure seems preferable in that publicity is
more easily avoided; the request for a panel hearing need not be a public document as is
the formal complaint.
204. Most of the existing screening panels are optional. See HOLDER 416. This
feature apparently was used by insurers to avoid panel appearances by their policyholders. See Documentary Supplement.
205. Anm. STAT. ANN. § 34-2603 (Supp. 1975) ("Any person. . . may submit his or
her claim. . . to a hearing panel. . . .") (emphasis added); Act 817, [1975] West's La.
Sess. Law Service No. 4, at 138 (codified at LA. Rv.STAT. ANN. § 40:1299.47(B))
("By agreement of both parties, the use of the medical review panel may be waived.").
The waiver permitted by the Louisiana statute is the only materially distinguishing
feature between it and the Indiana plan. See note 196 supra and accompanying text.
206. See Documentary Supplement 715-17. It can be argued that malpractice defendants will not exhibit a significantly higher or faster settlement rate if forced to utilize the
panel. That is, defendants may simply "endure" the panel procedure and go through the
proceeding on a pro forma basis, hoping perhaps to wear down the plaintiff's mental or
economic endurance. This argument, however, merely illustrates the need for putting
some teeth into the panel's decision, e.g., by making it admissible at a subsequent trial of
the case. See notes 220-27 infra and accompanying text.
Some have maintained that mandatory utilization of the panel is unconstitutional as
violative of due process and equal protection. HoLDaE 419-20. While such constitution-
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A second important feature of the Indiana plan is that the specified

202
findings may be made only by the physician members of the panel.
On the one hand, this procedure reflects the need for expertise in
dealing with the complicated technical aspects of the typical malpractice
claim.208 On the other hand, the all-physician makeup of the panel's

voting segment could be viewed as an attempt to reduce the number of
decisions favoring the plaintiff. Despite attempts to create an impartial

selection process, 20 9 the natural tendency of physicians will be to empathize with the defense. It has been argued that this problem can be
avoided by diversification of decision-making segments of the panel.2 10

Most legislative advocates of screening panels have apparently accepted
this argument: the majority of proposed screening panels are to consist

of one health care provider,"1 ' one attorney, and a third person, either a
judge or layman.21 2

Whether the results will justify the use of a

diversified panel has yet to be determined. 1 3
Another distinctive feature of the Indiana plan is that only written

al arguments may be valid as applied to binding panel proceedings, see notes 246-54 hnfra
and accompanying text, it is doubtful that they will be found meritorious with regard to
mandatory utilization of the panel. In view of both the peculiar and severe nature of the
malpractice crisis and the "nonsuspect" nature of the classification involved, the courts
are likely to uphold procedural remedies which are reasonably adapted to alleviate that
crisis.
207. Insome respects this provision represents a carryover from the first malpractice
screening panels which were established by local medical societies to provide guidance to
physicians as to the merits of claims against them. Baird, Munsterman & Stevens, supra
note 190, at 224-25.
208. In some plans the expertise concept has been carried one step further. Particularly where panel membership is diversified, see notes 210-13 infra and accompanying
text, the physician member of the panel is often required to be of the same medical
specialty as the defendant. See, e.g., Medical Malpractice Reform Act, ch. 75-9, [1975]
West's Fla. Sess. Law Service No. 1, at 10 (codified at FA. STAT. ANN. §
768.133(1)(a)); ch. 362, [1975] Mass. Adv. Legis. Service No. 5, at 322 (codified at
MAss. ANN. LAws ch. 231, § 60B) (where the defendant health care provider is not a
physician, but, for example, a dentist, the physician's position on the panel shall be
replaced by a dentist). This seems desirable where it is feasible to do so, i.e. where
there is available a sufficient number of specialists in each field.
209. The defendant and the plaintiff are each allowed to pick one physician member
of the panel, who, in turn, will select the third member. See note 195 supra.
210. See HoLDER 419.
211. If the defendant is a dentist, the panel member will be a dentist, etc. See note
208 supra.
212. See, e.g., Medical- Malpractice Reform Act, ch. 75-9, [1975] West's Fla. Sess.
Law Service No. 1, at 10 (codified at FLA. STAT. ANN. § 768.133(1)); ch. 362, [1975]
Mass. Adv. Legis. Service No. 5, at 321 (codified at MAss. ANN. LAws ch. 231, § 60B);
Minn. S.F. 1723 (1975).
213. One preliminary study in Arizona has suggested that results achieved under the
diversified panel may be similar to those achieved with a jury. Baird, Munsterman &
Stevens, supra note 190, at 248-53.
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evidence will be considered by the panel. There is no provision for oral
testimony or argument of any kind. Instead, the parties are limited to
questions directed to panel members,2 1 4 and, presumably, written argument. These limitations reduce the cost and difficulty of preparing an
appearance before the panel. In contrast, other plans provide for fulldress hearings, complete with oral testimony, cross-examination, and
oral argument. 21 5 Some plans even go so far as to allow the parties to
use the full range of civil discovery devices. 1 6 Even assuming that the
procedure followed before the panels will be rather informal, 7 it would
seem that a full-dress hearing would be nearly as expensive and time
consuming as a formal jury trial. Despite these drawbacks, however,
the additional procedural trappings would arguably produce more correct findings: to this extent, the likelihood of pre-trial settlement would
be enhanced. Thus, in determining how closely the procedure of the
panel is to parallel that of traditional adjudicatory mechanisms, it is
necessary to balance the desire for speed and economy against the
benefits provided by the panoply of rights associated with a jury trial.
The Indiana screening panel is not designed to deal at all with the
damage issue, but is required to make more detailed findings as to
liability than are panels under other plans. 1 8 This approach has two
advantages. First, by ignoring damages, attorneys are able to avoid
spending a great deal of time and money in preparing for an appearance
before the panel. Second, the detailed liability findings, coupled with
an attorney-written opinion, help counsel to locate the precise strengths
and weaknesses of their respective cases, thereby providing a firmer
basis for settlement.
A great number of proposed plans require the panel to make
findings as to damages. 21 9 Although this means that the procedure will
214. See note 197 supra and accompanying text.
215. See, e.g., ARK. STAT. ANN. § 34-2604 (Supp. 1975); Cal. A.B. 11 (2d Extra.
Sess. 1975); Medical Malpractice Reform Act, ch. 75-9, 11975] West's Fla. Sess. Law
Service No. 1, at 11-12 (codified at FLA. STAT. ANN. § 768.133(7)); Pub. Act. 79-960,
[1975] Ill. Legis. Service No. 6, at 1615 (codified at ILL. ANN. STAT. ch. 110, § 58.6).
216. See Medical Malpractice Reform Act, ch. 75-9, [1975] West's Fla. Sess. Law

Service No. 1, at 11 (codified at FiA.

STAT.

ANN. § 768.133 (6)).

217. While many plans do specifically provide that the procedure will be informal,
others simply declare that screening panel procedures shall be in accordance with the
state's rules of civil procedure and its rules of evidence, sometimes with a provision

allowing modification in the interests of justice.
218. See note 200 supra and accompanying text.
219. See, e.g., Ann. STAT. ANN. § 34-2605 (Supp. 1975); Pub. Act 79-960, [1975]
Ill. Legis. Service No. 6, at 1615 (codified at ILL. ANN. STAT. ch. 110, § 58.7(1)); Ill.
H.B. 2769 (1975) (returned to committee for interim study).

Other states, notably Florida, are considering the idea that panels should not be
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be more time-consuming and expensive, it may be beneficial where only
the amount of damages is in serious dispute. Again, however, the wider
the scope of the duties of the panel, the closer is the approximation both
as to form and as to time and expense between the panel proceeding and

a jury trial.
The more important point with regard to panel findings is their
admissibility at a subsequent jury trial. Without provisions for admissibility, the panel is a great deal less effective as a screening device. It is

too tempting in those circumstances for a losing plaintiff or defendant,
where a great deal of money is involved, to gamble on achieving a

different result at trial. Criticism by insurers that the panel is nothing
more than a discovery tool for plaintiffs takes on a great deal more

validity in this context,22 0 for it is difficult to argue that all attorneys will
feel morally bound to honor panel decisions.2 21 Nevertheless, there are

a few recent legislative proposals which expressly provide for the nonadmissibility of panel findings.222 This approach has to be considered a
required to make damage findings but should be authorized to do so at the option of the
parties once a finding as to liability is made. The panel would assume the role of
mediator in such proceedings. See, e.g., Medical Malpractice Reform Act, ch. 75-9,
[1975] West's Fla. Sess. Law Service No. 1, at 12 (codified at FLA. STAT. ANN. §
768.133(9)). It should also be noted that a number of states have prohibited the
pleading of the amount of damages in a medical malpractice action. See notes 173-80
supra and accompanying text.
220. See notes 203-06 supra and accompanying text.
221. One study has concluded that, without provision for admissibility, the success of
the panel depends primarily upon the good working relationship between the legal and
medical professions in the particular locale involved. Where it exists, attorneys will
accord a great deal of respect to panel decisions by virtue of the social and professional
pressures involved, e.g., pressure from the bar associations themselves. Where it does
not exist, as is usually the case in very large metropolitan areas, the panels are generally
unsuccessful. See Documentary Supplement 715, 720.
New Mexico and Arizona take a slightly different, but more direct, approach. After
an adverse panel decision, the claimant's attorney is prohibited from filing suit "unless
personally satisfied that strong and overriding reasons compel such action." See HOLDER
418.
222. See, e.g., Pub. Act 79-960, [1975] Ill. Legis. Service No. 6, at 1616 (codified at
H.B. 2769 (1975) (returned to committee for
ILL. ANN. STAT. ch. 110, § 58.8(4)); Ill.
interim study). Some plans make panel findings admissible at trial only upon a finding
by the trial judge that they have been made in accordance with law and are not clearly
erroneous. See note 223 infra. It is also common that only findings as to liability are
admissible. See Ill. H.B. 3124 (1975) (tabled). Apparently this proposal stems from a
view that the panel's expertise extends only to the issue of liability. The strongest
provision to be proposed would permit the admissibility at trial of findings as to
damages, but not as to liability. See Minn. S.F. 1723 (1975). It is not clear how this
bill would permit consideration by the jury of the damage findings without affecting its
deliberations on the liability issue, unless the issues are tried separately. Most of the
existing plans do not provide for admissibility. See Documentary Supplement 720.
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weakness of those plans, for without admissibility there is much less

motivation to settle.223
The Indiana plan also provides that either party may call any of the
three physician panel members as expert witnesses at trial.2 24 This
provision is apparently a response to the "conspiracy of silence" problem, i.e. the alleged tendency of physicians to decline to testify against
their colleagues and associates, thereby making it difficult for plaintiffs
to locate expert witnesses.223 Many states have addressed the problem

in a fashion similar to that of Indiana. 26 Thus, a plaintiff who secures
favorable findings from the panel will presumably be able to obtain
favorable expert testimony. If the plaintiff does not prevail before the

panel he may encounter difficulty in finding an 'expert witness.

In

either event, the pressure to settle would be increased, thus enhancing

the likelihood that the panel would in fact operate so as to "screen!'
malpractice claims.227
223. Under a proposed plan in Ohio, certain safeguards are added so as to ensure that
the admission of such findings is not unfairly prejudioial. The decision will be
admissible at trial only
if the court conducts a review of the arbitration decision and any other relevant information submitted by the parties and concludes that:
(1) the findings of fact by the arbitration board were not clearly erroneous;
(2) the decision is in accordance with applicable law;
(3) the procedures required for conducting the hearing and rendering the decision were followed fairly and properly without prejudice to either party.
Amend. Sub. H.B. 682, [1975] Page's Ohio Legis. Bull. No. 3, at 177 (codified
at Omo REv. CODE ANN. § 2711.21(c)).
For nearly identical language, see Cal. A.B. 2287 (1975). This type of provision seems
to be a wise one if the court has absolute discretion in making this determination.
Otherwise, it would simply provide one more source of appeal and delay.
224. IND. ANN. STAT. § 16-9.5-9-9 (Burns Supp. 1975).
225. See MEDIcAL MALPRACTICE REPORT 36-37.

226. See, e.g., Pub. Act. 79-960, [1975 Ill. Legis. Service No. 6, at 1616 (codified at
ILL. ANN. STAT. ch. 110, § 58.8(5)) (the panel will provide an expert to the party who
abides by its decision, i.e. the non-appealing party); NEv. REv. STAT. § 41A.030 (1975)
(the Nevada panels consist of three attorneys and three physicians); cf. ch. 362,
[1975] Mass. Adv. Legis. Service No. 5, at 322-23 (codified at MAss. ANN. LAws ch.
231, § 60B) (if panel appoints its own expert, his testimony may be admissible at trialthis should have nearly the same practical effect as appointment of expert specifically for
trial).
227. Irrespective of the benefits of increased pressure to settle, the provision of expert
testimony only after a successful panel appearance may be a futile gesture. Despite the
relative informality of the proceedings and the presence of experts on the panel, it seems
beyond doubt that the plaintiff's chances of success before the panel will be reduced if he
is unable to obtain expert assistance, especially where the panel procedure itself takes on
many of the trappings of a formal trial. New Mexico has responded to this problem by
providing for access to expert advice before submission to the panel. See Documentary
Supplement 719. One proposal in California would also provide the claimant with a
choice of experts prior to the hearing before the panel. Cal. A.B. 25 (2d Extra. Sess.
1975).
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Unlike several other proposed plans,228 the Indiana plan contains
no provision requiring that panel records be kept private. Such privacy
provisions have much to recommend them, 229 but they will also operate
to impede predictability and uniformity of decision. Availability of
prior panel determinations might enhance the settlement process, one of
the goals of the screening panel device. 230 The ideal compromise
between predictability and privacy would seem to be apparent: panel
reports could be published without using the names of the parties.
Unfortunately, this idea has yet to be proposed in a malpractice legislation package.
If the screening panel can be structured to be efficient, swift, and
economical, it will have much to recommend it. Whether or not the
number of claims filed will actually be reduced is a matter of speculation, and may depend on other factors. 231 Even more speculative is
whether use of screening panels will reduce the total societal cost of the
malpractice problem. In any event, it certainly seems worthwhile to
continue experimentation with such procedural devices.23 2
Arbitration

Arbitration is another alternative adjudicatory procedure which has
been proposed for resolution of medical malpractice disputes. For
purposes of this Comment, arbitration is defined to mean any nonjudicial mechanism which is binding upon the parties. 23 The advantages of arbitration over the jury trial in this context are basically the
same as those of the screening panel: speed, informality, and the use of
a sophisticated decision-maker in a matter of technical complexity. 23 4
228. See, e.g., La. S.B. 344 (1975).
229. See the discussion of ad damnum clauses at notes 173-80 supra and accompanying text.

230. If panel reports are published, the standard of care will eventually be influenced
by them. The effect may be very similar to that of various "decisions" made by
government agencies in their rulemaking and adjudicative capacities.
231. See Documentary Supplement 714-17, 721.
232. See MEDICAL MALPRACrIC REPORT 91.
233. There are a great number of legislative proposals which utilize the term
"arbitration" but which, in effect, are just a species of the mechanism denominated
"screening panel." Their common feature is the provision for a trial de novo following
the hearing by the screening or arbitration panel. For a discussion of arbitration of
malpractice cases, see Bergen, Arbitration of Medical Liability, 211 J.A.M.A. 175

(1970).
234. For more extended treatment of the various advantages of arbitration, see

Averbach, A Plaintiff's Attorney Says: Malpractice Cases Don't Belong in the Courts!,
Hose. PHYsiC AN 56 (Jan. 1969); Coulson, The Malpractice Mess: Is Arbitration the
Answer?, 99 MEt. TIMBs 131 (Oct. 1971); Ludlam & Hassard, Arbitration, 114 CAL.
Mm. 102 (May 1971); Arbitration of MalpracticeClaims, supra note 191.
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The distinction, of course, is that the decisions of an arbitration panel
are final, at least as to conclusions of fact, a characteristic which could
be quite significant in regard to time and cost savings.
Under the laws of most states, parties to an existing dispute can
agree to submit it to arbitration and enforce the decision of the arbitrator.215 More significantly, parties about to enter into a contract or
course of conduct can agree to arbitrate any dispute that may arise in the
future out of such contract or course of conduct.23 0 Even where such
laws exist, however, such an agreement will not be enforced if it is
shown that the contract to arbitrate was not knowingly and voluntarily
entered into, or that it was one of adhesion. 37 Arbitration agreements
relating to health care are particularly susceptible to these defenses,2 38
since the patient signing the agreement to arbitrate future disputes may
be in no condition to understand what he is signing, or because the
hospital requires the patient to sign as a precondition to admission.
A few states have responded to this problem by specifically authorizing health care providers to enter into contracts to arbitrate malpractice claims; 239 by establishing guidelines as to the terms and conditions
of such agreements; 40 and by setting forth a sample contract designed
235. At least thirty-five states have arbitration statutes of some form. D. DOBBS,
The Uniform Arbitration Act
provides for the validity of a written agreement to submit an existing controversy to
HANDBOOK ON THE LAW OF REMEDIES 937-38 (1973).

arbitration. UNIFORM ARBrrRATION ACT § 1.
236. UNIFORM ARBrrRATON ACT § 1; MEDICAL MALPRACTICE REPORT 94.

The
Report recommends that all states adopt legislation upholding the enforcement of
agreements to arbitrate. Id.
237. See, e.g., Commercial Factors Corp. v. Kurtzman Bros., 131 Cal. App. 2d 133,
280 P.2d 146 (1955); Arthur Philip Export Corp. v. Leatherstone, Inc., 275 App. Div.
102, 87 N.Y.S.2d 665 (1949). The Uniform Arbitration Act provides that agreements
to arbitrate are enforceable "save upon such grounds as exist at law or in equity for the
revocation of any contract."

UNIFORM ARBITRATION ACT § 1.

238. These problems are extensively explored by Professor Henderson, the leading
writer in this area, in Alternatives to Litigation, III: Contractual Problems in the
Enforcement of Agreements to Arbitrate Medical Malpractice, in MED cA MALPRACTICE
REPORT Appendix 321.

239. See, e.g., Ala. H.B. 300 (1975); Cal. A.B. 32 (2d Extra. Sess. 1975); Cal. S.B.
14 (2d Extra. Sess. 1975) (validity to be judged in accordance with existing standards);
Cal. S.B. 15 (2d Extra. Sess. 1975); Cal. A.B. 926 (1975); Act 371, [1975] West's La.
Sess. Law Service No. 3, at 651 (codified at LA. REv. STAT. ANN. § 9:4232) (validity to
be judged in accordance with existing Louisiana arbitration law); Md. H.B. 401 (1975)
(arbitration "encouraged"); Amend. Sub. H.B. 682, [1975] Page's Ohio Legis. Bull. No.
3, at 177 (codified at Omo R~v. 'CODE ANN. § 2711.22).

Wisconsin permits the parties

appearing before the nonbinding pretrial review board to agree that the findings will be
binding. Ch. 37, [1975] West's Wis. Legis. Service No. 1, at 42 (codified at Wis. STAT.
ANN. § 655.07).

240. See, e.g., Ala. H.B. 300 (1975); Cal. A.B. 32 (2d Extra. Sess. 1975); Cal. A.B.
926 (1975); Medical Injury Compensation Reform Act, ch. 1, 2d Extra. Sess., [1975]
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to pass muster under the guidelines.24 1 In nearly every case, the patient

is given the option of voiding the contract for a certain period of time
after execution 242 or after discharge from the hospital or termination of
the physician-patient relationship.2 43 While the use of such agreements

seems desirable, several factors make it questionable whether they will
ever achieve widespread acceptance. 244 First, a physician may be reluctant to take the time and effort required to explain such contracts to
each and every one of his patients and "persuade" them to sign, though

presumably that function could be fulfilled by a secretary, nurse, or other
personnel.

Second, there can be little certainty as to enforceability,

attack on the agreement might be made on a
inasmuch as a successful
245
grounds.
of
number
The other possible use of arbitration is to impose it legislatively

upon the parties as a complete substitute for a jury trial, and such a
proposal has been made in more than one instance. 246 The difficulty
with this straightforward approach is that there are three different types

West's Cal. Legis. Service No. 9, at 3795-96 (codified at CAL. CIv. PRo. CODE §§
1295(a)-(b)); Amend. Sub. H.B. 682, [1975] Page's Ohio Legis. Bull. No. 3, at 177
(codified at OHIo Rnv. CODE ANN. § 2711.23).
241. See, e.g., Ala. H.B. 300 (1975); Act 371, [1975] West's La. Sess. Law Service
No. 3, at 651 (codified at LA. REv. STAT. ANN. § 9:4231); Amend. Sub. H.B. 682,
[1975] Page's Ohio Legis. Bull. No. 3, at 177-78 (codified at Omo REv. CODE ANN. §
2711.24); Pub. Act 140, 11975] West's Mich. Legis. Service No. 3, at 274 (codified at
McH. CoMP. LAws ANN. § 600.5041(3)-(6)); cf. Md. H.B. 401 (1975) (did not pass)
("the Legislature requests the Court of Appeals to promulgate . . . standard forms of
arbitration agreement").
242. See, e.g., Ala. H.B. 300 (1975) (voidable within thirty days after execution);
Cal. A.B. 32 (2d Extra. Sess. 1975) (forty-five days); Medical Injury Compensation
Reform Act, ch. 1, 2d Extra. Sess., [1975] West's Cal. Legis. Service No. 9, at 3796
(codified at CAL. Crv. PRO. CODE §§ 1295(c)-(d)) (thirty days); Act 371, [1975]
West's La. Sess. Law Service No. 3, at 652 (codified at LA. REv. STAT. ANN. §
9:4235(1)).
243. See, e.g., Cal. A.B. 926 (1975) (can be rescinded within thirty days after
completion of services for which contract was signed); Amend. Sub. H.B. 682, [1975]
Page's Ohio Legis. Bull. No. 3, at 177 (codified at Oino REV. CODE ANN. § 2711.23(B)
(within sixty days after discharge from the hospital or termination of the physicianpatient privilege).
244. At present, these agreements are apparently being utilized in very few places.
See HOLDER 422-31.
245. Of necessity, standards of enforceability will vary from patient to patient,
depending upon such matters as the physical and mental condition, and the general
intelligence level of the patient.
246. See Ala. H.B. 436 (1975) (all factual determinations of the Medical Injuries
Compensation Board are conclusive and remedy is exclusive); Cal. A.B. 31 (2d Extra.
Sess. 1975) (no trial de novo following determination of claim by California Medical
Malpractice Commission); Cal. S.B. 2 (2d Extra. Sess. 1975); Md. H.B. 429 (1975)
(patient can elect to sue at law rather than utilize the Compensation Commission if the
injury was caused intentionally).
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First, federal due

process may require that the parties have the right to present evidence
and to cross-examine witnesses. 247 Second, the equal protection clause

of the fourteenth amendment would prevent the drawing of discriminatory lines between those types of cases which are entitled to jury trial
and those that are not. Inasmuch as there is no federal right to a jury
trial in state court, 248 however, it would seem that such classifications
need only be reasonable or rational ones in order to avoid the constitutional prohibition.249 Thus, it should be permissible to single out
malpractice cases for arbitration both because of their unique complexity and because of the current crisis, which is caused at least in part by

the unavailability of a more efficient claims-handling procedure. 250 Similarly, it would also seem legally nondiscriminatory to require arbitration
of claims for less than a certain dollar amount. 251

This particular

variation is especially appealing as at least a partial solution insofar as it
provides a practicable method of handling small claims.
The most substantial objection to binding, compulsory arbitration
is the state-guaranteed right to jury trial, which is contained in the

constitutions of forty-eight states.252 Proposals in two different states
would help to overcome this obstacle by permitting the patient to reject
the provisions of the new bill before the health care which results in
injury is rendered.25 3 In the case of emergency care, the patient is
apparently entitled to reject the act and go to trial if he does so within a
247. See HoLDER 424-25.
248. The seventh amendment right to jury trial applies only to the federal courts. It
does not apply, through the fourteenth amendment, to the states. See Olesen v. Trust
Co. of Chicago, 245 F.2d 522 (7th Cir.), cert. denied, 355 U.S. 896 (1957).
249. See Adams & Bell, Alternatives to Litigation, II: Constitutionalityof Arbitration
MALPRA TCE REPORT Appendix 315, 317.
250. Id. at 318.

Statutes, in MEDICAL

251. How.DE 425; Adams & Bell, supra note 249, at 317. Many counties in
Pennsylvania have, pursuant to statute, adopted a requirement that all claims for less
than $3,000 be first subjected to arbitration. See Wadlington, Alternatives to Litigation,
IV: The Law of Arbitration in the U.S., in MEDICAL MALPRACTCE REPORT Appendix
346, 402. This statute was upheld against constitutional attack in the case of In re
Smith, 381 Pa. 223, 112 A.2d 625, appeal dismissed, 350 U.S. 858 (1955). It should be
noted, however, that under this statute both parties have the right to insist upon a jury
trial de novo. The state-guaranteed right to jury trial is another problem. See notes
252-54 infra and accompanying text. In addition, requiring arbitration of claims below a
certain dollar amount will only encourage the plaintiff to increase the amount of his
claim in order to avoid compulsory arbitration. See notes 173-80 supra and accompanying text.
252. See Adams & Bell, supra note 249, at 318. Only Louisiana and Colorado do not
have such a constitutional provision for civil cases.
253. La. S.B. 344 (1975); Pa. H.B. 805 (1975).
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reasonable time.25 4 Whether or not these escape valves will be judged

sufficient is questionable: it seems clear that, in most instances, patients
will be totally unaware of their jury-trial rights and any action required
to enforce them. Thus, a strong argument can be made that this
procedure will not satisfy the constitutional requirements.
The number of legislative proposals which include binding, compulsory arbitration is relatively small and, as yet, none has been enacted.
Presumably, this is a result of state constitutional restrictions on dispute
resolution in civil cases. The alternative, of course, is to adopt screening panels. In the short run, it is far more likely that compulsory
screening panels and other nonbinding mechanisms will be resorted to
in an attempt to alleviate the crisis.255 In the long run, however,
binding arbitration would seem to hold greater potential by virtue of
both its finality and its streamlined procedures. 256 Therefore, continued
efforts in that direction should be encouraged. If the malpractice crisis
continues to deepen, it may even be feasible to propose state constitutional amendments, thus paving the way for a thoroughgoing overhaul
of the traditional dispute resolution mechanism.
CONCLUSION

The legislative responses to the current medical malpractice crisis
are varied and complex. These responses effect many changes which
will prove crucial, not only to the medical and legal professions, but
to the entire American populace as consumers of health care. While
the many proposals and enactments deal with a broad array of substantive and procedural issues in the handling of malpractice claims, it is
clear that there is a common goal: making the malpractice risk insurable at reasonable rates. Toward that end, state assemblies have
placed ceilings on the potential liability of health care providers, altered
rules of law in an effort to make large malpractice recoveries more difficult to obtain, and established new procedural mechanisms designed
to simplify and speed up the resolution of claims. More radical solutions to the malpractice problem-for example, no-fault approaches,
basic shifts in medical liability insurance coverage, or a restructuring
254. La. S.B. 344 (1975).
255. If this approach is adopted, the compulsory screening panel process will have to
be limited in scope or it will merely add another expensive stage to the current jury trial
process. Cf. Baird, Munsterman & Stevens, supra note 190, at 215 (present arbitration
plan reduces court dockets by only 0.7 percent of the total volume of malpractice

claims).
256. See HoLDER 423.
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of the entire system to incorporate outcome (as opposed to process)
standards and market-oriented incentives for better care-are left to
scholarly commentary. Whether the legislative steps taken thus far will
be adequate or will prove only stop-gap measures until sterner approaches are devised to reduce the frequency and severity of treatmentrelated injuries remains to be seen. It can be said with confidence,
however, that the experimentation now being conducted in fifty state
laboratories will surely serve as guideposts along the road toward the
fairest and most efficient resolution of the malpractice crisis.

