COMMENT
IMPLIED WAIVER OF A STATE'S ELEVENTH
AMENDMENT IMMUNITY
As both federal and state governments dramatically expand the
scope of their activities,1 states are facing a constantly increasing num-

ber of litigants who are attempting to apply federal remedies against
them or their agents.2

By necessity3 or choice, 4 the great majority of

1. The recent proliferation of federal legislation need hardly be documented. See,
e.g., Clean Air Act, 42 U.S.C. §§ 1857-18571 (1970); Federal Water Pollution Control
Act, 33 U.S.C. §§ 1251 et seq. (Supp. II, 1972); Occupational Safety & Health Act, 29
U.S.C. §§ 651 et seq. (1970).
State governments have expanded their scope of activities primarily through enlarged and additional agencies. See, e.g., Chesapeake Bay Bridge & Tunnel Dist. v.
Lauritzen, 404 F.2d 1001 (4th Cir. 1968); S.J. Groves & Sons Co. v. New Jersey Turnpike Authority, 268 F. Supp. 568 (D.N.J. 1967). These agencies are not always synonymous with the "state" of the eleventh amendment. See, e.g., Aerojet-General Corp. v.
Askew, 453 F.2d 819 (5th Cir. 1971), cert. denied, 409 U.S. 892 (1972) (eleventh
amendment does not apply to the state board of education or to the board of trustees
of an internal improvement trust fund); Litton RCS, Inc. v. Pennsylvania Turnpike
Comm'n, 376 F. Supp. 579 (E.D. Pa. 1974) (eleventh amendment does not apply to
a turnpike commission); Raymond Int'l, Inc. v. M/T Dalzelleagle, 336 F. Supp. 679
(S.D.N.Y. 1971) (eleventh amendment does not apply to a bridge and tunnel authority);
S.J. Groves & Sons Co. v. New Jersey Turnpike Authority, 268 F. Supp. 568 (D.N.J.
1967) (eleventh amendment does not apply to a turnpike authority). However, if the
agency can show that it is dependent on the state or is its alter ego, it can claim eleventh amendment immunity. See, e.g., George R. Whitten, Jr., Inc. v. State Univ. Constr.
Fund, 493 F.2d 177 (1st Cir. 1974) (eleventh amendment applies to fund); Chesapeake
Bay Bridge & Tunnel Dist. v. Lauritzen, 404 F.2d 1001 (4th Cir. 1968) (eleventh
amendment applies to the bridge and tunnel district); Federal Deposit Ins. Corp. v.
Cades, 357 F. Supp. 1111 (E.D. Pa. 1973) (eleventh amendment applies to the state
department of banking). In determining whether an action is against the state, the law
of the appropriate state is examined. Aerojet-General Corp. v. Askew, 453 F.2d 819
(5th Cir. 1971), cert. denied, 409 U.S. 892 (1972); see Ford Motor Co. v. Department
of Treasury, 323 U.S. 459, 464 (1945).
HEREAFTER THE FOLLOWING CITATIONS WILL BE USED IN THIS
COMMENT:
C. JAcoBs, THE ELEvENTH AMENDMENT AND SOVEREIGN IMMUNrITY (1972) [hereinafter cited as JACOBS];
Note, A Practical View of the Eleventh Amendment-Lower Court Interpretations and the Supreme Court's Reaction, 61 GEo. L.J. 1473 (1973) [hereinafter cited
as A Practical View of the Eleventh Amendment];
Note, Private Suits Against States in the Federal Courts, 33 U. Cm. L. Rv. 331
(1966) [hereinafter cited as Private Suits Against States].
2. In the last ten years cases involving the eleventh amendment have tripled in
both federal district courts and the courts of appeals. A PracticalView of the Eleventh
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these lawsuits have been brought in the federal courts.' However, an
individual's right to proceed against a state in federal court can be asserted only in the teeth of the broad prohibition of the eleventh amendment:
The Judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against
one of the United States by Citizens of another State, or by Citizens or
Subjects of any Foreign State. 6

Amendment 1473 n.2. Another major source of the increase in litigation has been the
courts' expansive readings of the due process and equal protection clauses, which have
made new claims possible against the states. See generally Developments in the LawEqual Protection, 82 HiIv. L. Rv. 1065, 1067-68 (1969); Note, Equal Protection: The
Right to Equal Municipal Services, 37 BROOKLYN L. REv. 568 (1971); Note, Equal Protection in School Financing, 43 Miss. L.J. 266 (1972); Comment, Equal Protection in
the Urban Environment: The Right to Equal Municipal Services, 46 TUL. L. RV. 496
(1972); Comment, Equality of Education: Serrano v. Priest, 58 VA. L. REv. 161
(1972); Note, State DurationalResidence Requirements for Divorce: How Long Is Too
Long?, 31 WASH. & LEE L. REv. 359 (1974). It has also been argued that recent years
have witnessed an increased interest by the public in litigation against governmental organizations. A Practical View of the Eleventh Amendment 1473; see, e.g., Meyer v.
New Jersey, 460 F.2d 1252 (3d Cir. 1972) (per curiam).
3. Many congressional acts restrict suits to the federal courts. See, e.g., Clayton
Act § 4, 15 U.S.C. § 15 (1970); 28 U.S.C. § 1338(a) (1970) (exclusive jurisdiction
in the federal district courts for patent and copyright infringement cases).
4. Practitioners generally prefer to present federal statutory claims before a federal
judge. Possible explanations for this fact would include the presumed greater familiarity
of federal judges with the legislation in question and perhaps an assumption that state
courts would be less sympathetic to suits against another branch of the same governmental structure.
5. One indication of this fact is the limited use by state courts of the landmark
case of Parden v. Terminal Ry., 377 U.S. 184 (1964). In Parden, the Court held,
inter alia, that a federal statute could remove a state's sovereign immunity. See notes
19-21 infra and accompanying text. Despite the applicability of this principle to state
suits brought under a federal statute, Parden has been cited only four times in reported
state court decisions, and none of these actions sought a remedy provided by a federal
statute. See Coan v. State, 11 Cal. 3d 286, 520 P.2d 1003, 113 Cal. Rptr. 187 (1974)
(suit by state employees to obtain wage increases granted by a state budget act);
Hall v. University of Nev., 8 Cal. 3d 522, 503 P.2d 1363, 105 Cal. Rptr. 355 (1972)
(action alleging personal injuries caused by state-owned vehicle); A.C. Chock, Ltd. v.
Kaneshiro, 51 Hawaii 87, 451 P.2d 809 (1969) (suit to enforce mechanic's lien against
state); Interstate Wrecking Co. v. Palisades Interstate Park Comm'n, 109 N.J. Super.
152, 262 A.2d 710 (App. Div. 1970), rev'd on other grounds, 57 N.J. 342, 273 A.2d
10 (1971) (complaint sought reasonable value of work done, and damages for misrepresentation and negligence).
6. U.S. CONsT. amend. XI. This amendment came into being as a result of the
Supreme Court's decision in Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793), which
held that a state could be sued by a citizen of another state in the federal courts. In
that case Chisholm sued the state of Georgia in federal court under the contract clause
of the Constitution for a debt contracted during the Revolution. Georgia, apparently
believing that its sovereign immunity insulated it from such suit, declined to appear, and
the Supreme Court ordered judgment in Chisholm's favor. 2 U.S. (2 Dall.) at 480.
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Despite the amendment's absolute language, the United States
Supreme Court has created -three exceptions for the benefit of private
litigants. Two of these are of long standing-the allowance of in-

junctive relief against a state official who is enforcing an allegedly unconstitutional statute7 and the subjection of a state to suit when it has

expressly waived its eleventh amendment immunity.8

This Comment

will examine the recently created third exception, which permits a federal court action when a state has impliedly waived its immunity to
suit under a federal statute.9 The origins of the implied waiver conThe response from the states of the newly formed union was loud, angry, and unanimous. JACOBS 55. Most ascribe this harsh opposition to the states' fear that they would
be deluged with such suits by creditors demanding payment of Revolutionary War debts.
See, e.g., Employees of the Dep't of Pub. Health & Welfare v. Department of Pub.
Health & Welfare, 411 U.S. 279, 316 (1973) (Brennan, J., dissenting); A. McLAUGHLIN,
A CONSTTUTIONAL HISTORY OF THE UNITED STATES 302 (1935); Mathis, The Eleventh Amendment: Adoption and Interpretation, 2 GA. L. REv. 207, 212 (1968).
Contra, JACoBS 69-70 (arguing that the fear of the abolition of state sovereignty triggered the protest). In any event, the result was the formulation of the eleventh amendment and its ratification in 1798. See generally Cullison, Interpretation of the Eleventh
Amendment, 5 HouSToN L. REv. 1 (1967).
By its terms the eleventh amendment does not restrict suits prosecuted against a
state by its own citizens in federal court, but the Supreme Court held in Hans v. Louisiana, 134 U.S. 1 (1890), that an anomalous result would be created if
in cases arising under the Constitution or laws of the United States, a State
may be sued in the federal courts by its own citizens, though it cannot be sued
for a like cause of action by the citizens of other States, or of a foreign state;
and may be thus sued in the federal courts, although not allowing itself to be
sued in its own courts. Id. at 10.
Although it has been argued that Hans based its holding purely on sovereign immunity
grounds and not the eleventh amendment, see, e.g., Employees of the Dep't of Pub.
Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279, 317-22 (1973)
(Brennan, J., dissenting); Parden v. Terminal Ry., 311 F.2d 727, 734 (5th Cir. 1963)
(Brown, J., concurring), rev'd, 377 U.S. 184 (1964); Private Suits Against States 334-35,
the consistent view of the Court has been that Hans was a constitutional decision which
extended the eleventh amendment bar to suits against the states by their own citizens.
Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279, 280 (1973); Parden v. Terminal Ry., 377 U.S. 184, 186 (1964);
Duhne v. New Jersey, 251 U.S. 311, 313 (1920).
7. This doctrine was first announced in Ex parte Young, 209 U.S. 23 (1908).
The two most recent decisions to grapple with this principle are Scheuer v. Rhodes, 416
U.S. 232 (1974), and Edelman v. Jordan, 415 U.S. 651 (1974). See also Ford Motor
Co. v. Department of Treasury, 323 U.S. 459 (1945); Block, Suits Against Government
Officers and the Sovereign Immunity Doctrine, 59 IAv. L. REv. 1060 (1946); Davis,
Suing the Government by Falsely Pretending to Sue an Officer, 29 U. Cm. L. Rv. 435
(1962); Jaffe, Suits Against Governments and Officers: Sovereign Immunity, 77 HA.v.
L. Rnv. 1 (1963); A PracticalView of the Eleventh Amendment 1473-93.
8. See, e.g., Gunter v. Atlantic Coast Line R.R., 200 U.S. 273, 284 (1906); Clark
v. Barnard, 108 U.S. 436 (1883); Hall v. Wisconsin, 103 U.S. 5 (1880). See note 17
infra.
9. No decisions have been found which utilize the implied waiver theory in any
context other than that of a suit brought pursuant to an act of Congress. At least one
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cept in the landmark case of Parden v. Terminal Railway Co.,' 0 and

the confusion resulting from that decision, will first be discussed. The
next section will present an analysis of the Court's recent attempts to
clarify the doctrine by adopting a restrictive approach." It will be
shown that these decisions have likewise failed to provide a coherent
analytical framework, and that further judicial confusion has been the
predictable result. Finally, a two-tiered test and appropriate guidelines
for its application 2 will be suggested as means of resolving the difficulties which have been encountered in this developing area of the law.
THE ORIGINS OF THE IMPLIED WAIVER DOCTRINE:

Pardenv. Terminal Railway Co.
In Parden v. Terminal Railway Co.,'3 the Supreme Court departed radically from the traditional approach to waiver of eleventh
amendment immunity. Although anticipations of the implied waiver
doctrine can be found in prior law, 14 the Court had consistently held
that waiver could be shown only "by the most express language or
by such overwhelming implication from the text [of the state statute
or constitution] as would leave no room for any other reasonable concourt has explicitly refused to extend the application of this principle to suits not arising
under federal law. See A.C. Chock, Ltd. v. Kaneshiro, 51 Hawaii 87, 451 P.2d 809
(1969).
10. 377 U.S. 184 (1964).
11. The discussion will focus upon the Supreme Court's decisions in Employees of
the Dep't of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S.
279 (1973), and Edelman v. Jordan, 415 U.S. 651 (1974). See text accompanying notes
76-188 infra.
12. See text accompanying notes 189-240 infra.
13. 377 U.S. 184 (1964).
14. In Petty v. Tennessee-Missouri Bridge Comm'n, 359 U.S. 275 (1959), a suit
against a bi-state authority created with the consent of Congress pursuant to the compact
clause, the Court held that, as a matter of federal law, the defendant's actions constituted
a waiver of eleventh amendment immunity. This conclusion was based, however, on
the terms of the compact which included a sue-and-be-sued clause with a proviso attached to it stating that "nothing herein contained shall be construed to affect, impair,
or diminish any right, power, or jurisdiction of.

.

. any court.

. .

of the United States

over or in regard to any navigable waters or any commerce between the States .... "
Parden v. Terminal Ry., 377 U.S. at 195 n.13. Perhaps the better view-and the one
adhered to by four members of the Parden Court, id. at 200 n.2-is that in Petty there
was an express waiver.
The lower courts have read Petty restrictively, distinguishing other federal question
cases on their facts in that they did not involve a federal compact with a sue-and-besued clause. See, e.g., Skokomish Indian Tribe v. France, 269 F.2d 555 (9th Cir. 1959);
1. Ray McDermott & Co. v. Department of Highways, 267 F.2d 317 (5th Cir. 1959);
DeLong Corp. v. Oregon State Highway Comm'n, 233 F. Supp. 7 (D. Ore. 1964), afI'd,
343 F.2d 911 (9th Cir.), cert. denied, 382 U.S. 877 (1965); Gross v. Washington State
Ferries, 59 Wash. 2d 241, 367 P.2d 600 (1961).
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The effect of -the older approach was to preserve the

states' authority to grant or withhold consent as they saw fit, 16 and the
factors constituting consent were determined according to state, not
7
federal, law.1

The Court in Parden held that the state of Alabama, which owned
and operated a railroad in interstate commerce, was protected by nei-

ther sovereign nor constitutional immunity in a federal court suit
brought against the railroad by its employees under the Federal Em-

ployers' Liability Act (FELA).' s
In deciding the threshold issue of whether Congress had the power

to subject a state to suit against its claim of sovereign immunity, the
majority opinion relied upon the fact that Congress enacted FELA in
the exercise of its constitutional power to regulate interstate com-

merce.' 9 According to the Court, the states surrendered any portion
of their sovereignty that might conflict with such regulation when they
ratified the Constitution and granted Congress the power to legislate

15. Murray v. Wilson Distilling Co., 213 U.S. 151, 171 (1909). This test for express waiver is still adhered to by the Court. Edelman v. Jordan, 415 U.S. 651, 673
(1974).
16. PrivateSuits Against States 336.
17. Ford Motor Co. v. Department of Treasury, 323 U.S. 459 (1945). Express consent to suit may be found in a state statute or constitution. See, e.g., Reagan v. Farmers'
Loan & Trust Co., 154 U.S. 362 (1894); Hall v. Wisconsin, 103 U.S. 5 (1880); Lewis
v. Brinegar, 372 F. Supp. 424 (W.D. Mo. 1974). Such statutes will be construed narrowly, however, when the issue is whether eleventh amendment immunity in addition
to sovereign immunity is waived. See, e.g., Kennecott Copper Corp. v. State Tax
Comm'n, 327 U.S. 573 (1946); Great N. Life Ins. Co. v. Read, 322 U.S. 47 (1944);
Medicenters of America, Inc. v. Virginia, 373 F. Supp. 305 (E.D. Va. 1974). This is
somewhat surprising in light of the disfavor into which the sovereign's exemption from
suit has recently fallen. JACOBS 187-88 n.7.
A federal court may also rely on the decisional law of a state to demonstrate an
express waiver of the eleventh amendment's protection. See, e.g., Interstate Constr. Co.
v. Regents of the Univ. of Idaho, 199 F. 509 (D. Idaho 1912). Waiver may also be
shown by a voluntary general appearance in a proceeding already properly instituted.
See, e.g., Gunter v. Atlantic Coast Line R.R., 200 U.S. 273, 284 (1906); Clark v.
Barnard, 108 U.S. 436 (1883); O'Conner v. Slaker, 22 F.2d 147 (8th Cir. 1927), appeal
dismissed, 278 U.S. 188 (1929). It was recently held, however, that a plaintiff state
does not consent to being sued in a counterclaim when it files a declaratory judgment
action. Board of Regents v. Dawes, 370 F. Supp. 1190 (D. Neb. 1974). See generally
Miller, Service of Process on State, Local, and Foreign Governments Under Rule 4, Federal Rules of Civil Procedure-Some Unfinished Business for the Rulemakers, 46 F.R.D.
101, 106 n.18 (1969); Comment, Waiver of State Immunity to Suit with Special Reference to Suits in Federal Courts, 45 MicH. L. Rav. 348 (1947).
18. 45 U.S.C. §§ 51 et seq. (1970).
19. 377 U.S. at 187, 192; see Mondou v. New York, N.H. & H.R.R., 223 U.S. 1
(1912) (Congress did not exceed its power under the commerce clause in enacting
FELA). See also U.S. CoNsT. art. I, § 8, cl. 2.
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in that sphere. 20 This led naturally to the conclusion that if FELA, admittedly a valid exercise of the commerce power, was intended to provide a right of action against the states, lawsuits arising under FELA
could not be precluded by a state's sovereign immunity. 21
Given the existence of congressional power to remove a state's
common law immunity, the remaining issues before the Court logically
resolved themselves into a two-step inquiry: (1) whether FELA was in

fact an exercise of this power, and (2) whether, despite the absence of
a sovereign immunity defense, the eleventh amendment nevertheless
would bar a suit in federal court.2" Both questions were resolved
against the state.

The Court held that Congress, in enacting FELA,

did intend to subject the states to suit and that Alabama, by its actions,
had impliedly waived its eleventh amendment immunity.
To probe the issue of congressional intent, the Court first looked
to the language of the Act itself and to its legislative history. By its
-terms, FELA applies to "every" railroad engaged in interstate commerce,2 3 and the majority determined that such absolute language
should be read literally.24 In addition, the House Report on the Act
related that the drafters intended FELA to reach all commerce -to which

the regulative power of Congress extended. 25 The Court also noted
that other federal statutes of comparable scope had previously been

held to be applicable to state-owned railroads. 2" Furthermore, to read
a "sovereign immunity exception" into the Act would result in a right
without a remedy for the class of employees whose employers happen
to be state-owned. The Court did not believe that Congress intended
'2 7
"so pointless and frustrating a result.
20. 377 U.S. at 190-92.
21. "[B]y engaging in the railroad business a State cannot withdraw the railroad
from the power of the federal government to regulate commerce." New York v. United
States, 326 U.S. 572, 582 (1946) (Frankfurter, J.), quoted in 377 U.S. at 192 n.10. The
dissenting Justices in Parden agreed with this analysis. See note 30 infra.
22. A subsidiary question, whether the eleventh amendment's protection could be invoked by a state's wholly owned railroad, was impliedly answered in the affirmative.
377 U.S. at 186. However, the Court did not discuss the agency-alter ego issue. See
note 1 supra.
23. 45 U.S.C. §§ 51, 52 (1970).
24. 377 U.S. at 187.
25. H.R. REP. No. 1386, 60th Cong., 1st Sess. 1 (1908).
26. 377 U.S. at 187-88. In United States v. California, 297 U.S. 175 (1936), the
Federal Safety Appliance Act, 45 U.S.C. §§ 2, 6 (1970), was held applicable to stateowned employers. A similar result was reached in regard to the Railway Labor Act,
45 U.S.C. §§ 151 et seq. (1970), in California v. Taylor, 353 U.S. 553 (1957). However, neither decision treated the issue of a state's immunity.
27. 377 U.S. at 190. This conclusion is perhaps somewhat misleading because
FELA grants concurrent jurisdiction to the state courts in suits of this kind. 45 U.S.C.

Vol. 1974:925]

ELEVENTH AMENDMENT WAIVER

The most revolutionary aspect of the Parden decision, however,

was its holding that the state of Alabama had impliedly waived its
constitutional immunity. In reaching this result, the Court attached
great weight to the fact that Alabama began its operation of the Terminal Railway almost twenty years after Congress had enacted FELA.
Since Congress had conditioned a state's right to operate a railway in

interstate commerce on amenability to suit in federal court, Alabama,
by subsequently beginning railroad operations, "must be taken to have
accepted that condition and thus to have consented to suit."'2 8 The
Court also firmly rejected the doctrine that the meaning of consent
in the implied waiver context should be determined by an examination
of state law, holding instead that this was exclusively a federal ques-

tion. 29 Parden thus broke with past judicial history by finding an implied waiver of eleventh amendment protection rather than requiring
an express waiver measured by state law standards." However, subsequent courts were immediately faced with the task of determining
precisely how far the Pardenprinciple should be extended.
§ 56 (1970). In light of the Court's holding that Congress has the authority to nullify
the states' sovereign immunity when they enter into federally regulated spheres of activity, see notes 46-48 infra and accompanying text, there would be no bar to relief in the
state courts.
At least one commentator feels that this demonstrates how easy it is to confuse the
two concepts of eleventh amendment immunity and sovereign immunity. A Practical
View of the Eleventh Amendment 1496 n.132. Justice Brennan, however, has subsequently stated that this simply illustrates that Congress' grant of concurrent jurisdiction
to state courts is irrelevant to the issue of amenability of states to FELA suits in federal
courts. Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health
& Welfare, 411 U.S. 279, 308 (1973) (Brennan, J.,dissenting).
28. 377 U.S. at 192. Some commentators have viewed Parden as holding that Congress has the power to lift the constitutional immunity of the states and that it did so
under FELA. Private Suits Against States 341-42; 15 B.C. IND. & COM. L. Rv.1051,
1059 (1974). This view, however, would make a waiver of eleventh amendment immunity, which the Court expressly found, 377 U.S. at 192, unnecessary. It should be noted
that the Supreme Court has subsequently interpreted Parden as turning "in [the] final
analysis. . . on the question of waiver." Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279, 282 (1973). See also Edelman v. Jordan, 415 U.S. 651. 672 (1974). Justice Brennan, the author of the Parden
opinion, also has stated that Parden stands for the proposition that FELA abrogated the
states' sovereign immunity. Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279, 299-300 (Brennan, J., dissenting).
29. When Alabama argued that according to its own constitution and case law their
sovereign immunity would not have been waived, the Court countered with these words:
Where a State's consent to suit is alleged to arise from an act not wholly within
its own sphere of authority but within a sphere-whether it be interstate compacts or interstate commerce-subject to the constitutional power of the Federal Government, the question whether the State's act constitutes the alleged
consent is one of federal law. 377 U.S. at 196.
30. The four dissenting members of the Court, Justices White, Douglas, Harlan, and
Stewart, agreed that it is within the power of Congress to condition a state's permit to
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THE TROUBLED PROGENY OF Parden: VARYING
APPROACHES IN THE LOWER COURTS
It quickly became evident that in announcing its new implied

waiver doctrine the PardenCourt had failed to provide adequate stand-

ards to guide lower courts in subsequent cases. The central problem
has been the ambiguity inherent in the Court's approach. 1 On the
one hand, the spirit of the opinion and much of its language seem to
indicate that a broad reading is proper and that the implied waiver
of eleventh amendment immunity should be easily discovered. On the
other hand, the emphasis which the Court gave to the peculiar facts of

the Parden case could well be taken as suggesting a much narrower
construction. For example, the railway in Parden was a money-making proprietary operation, rather than a governmental function. 2 Also,
operations had begun almost twenty years after the passage of FELA. s
Great weight could also be given to the inclusion in FELA of an express cause of action for private individuals.8 4 Predictably, the interpretations of the lower courts have varied with the emphasis placed
upon each of these two aspects of Parden.
The Broad Approach

Broad readings of Parden frequently look to such passages as the
following:
[W]hen a State leaves the sphere that is exclusively its own and enters
into activities subject to congressional regulation, it subjects itself 'to
that regulation as fully as if it were a private person or corporation.8
engage in the interstate transportation business on a waiver of the state's sovereign immunity from suits arising out of such a business. Id. at 198. In their view, however,
FELA and its legislative history showed that Congress did not even consider exercising
this power. Id. at 199.
31. Justice Brennan, author of the Parden opinion, has admitted that it is "not unambiguously phrased." Employees of the Dep't of Pub. Health &Welfare v. Department
of Pub. Health & Welfare, 411 U.S. 279, 301 (1973) (Brennan, J.,
dissenting).
32. Although there was no express mention of the "proprietary" or "governmental"
classification of the state's activity in Parden, it is obvious that a state-owned railroad
operated for profit is a proprietary function. Further support for such a conclusion can
be found in the statutory authority which directed that the railroad should be operated
"as though it were an ordinary common carrier." ALA. CODE, tit. 38, § 17 (1958). Attention could also be drawn to the Court's passing mention that "[s]tates have entered
and are entering numerous forms of activity which, if carried on by a private person
or corporation, would be subject to federal regulation." 377 U.S. at 197. The distinction, of course, is a common one in determining governmental immunity in the area of
torts. See generally W. PRossnR, LAw OF TORTS 979-87 (4th ed. 1971).
33. 377 U.S. at 192.
34. 45 U.S.C. §§ 51, 52 (1970).
35. 377 U.S. at 196.
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From such language it is inferred that a state, simply by entering a

sphere of activity which is subject to present or potential congressional
regulation, has waived its sovereign immunity to the extent of its participation. At the same time, that state's participation is viewed as
an implied waiver of eleventh amendment immunity, thus subjecting
the state to suits in federal courts for alleged violations of subsequent

acts of Congress.

Such an analysis necessitates viewing the fact that

Alabama began operation of -the railway twenty years after enactment

of FELA as incidental rather than as basic to the Parden holding. If a
state wishes to avoid federal court suits under a regulation which Con-

gress has validly placed on activity in a federal sphere, then it must not
only refrain from entering that sphere in the future but must also immediately cease any current operations within the scope of the law.

Since Congress has plenary power in such spheres as interstate commerce, whether that regulation concerns something as trivial as auto-

matic couplers on railroad cars3 6 or 7explicitly deals with amenability
to suit in federal court is of no import.1

A leading case standing for a broad construction of Parden is
Briggs v. Sagers,3s where employees of a state-owned mental institution in Utah sued for double overtime compensation under the Fair

Labor Standards Act (FLSA).3' The Court of Appeals for the Tenth
Circuit held that the implied waiver doctrine nullified the state's im36. Federal Safety Appliance Act, 45 U.S.C. § 2 (1970). The Parden majority gave
this Act as an example of a statute which, like FELA, included states in its class of
defendants. 377 U.S. at 187-88. See note 26 supra and accompanying text.
37. Such an analysis seems to suffer from oversimplification because there is a qualitative, constitutional difference between railroad car couplers and amenability to suit
in the federal courts. In Parden, the state of Alabama argued that since Congress could
not directly remove its constitutional immunity, it could not do so indirectly by conditioning its entry into interstate commerce on a waiver. Brief for Respondents at 1416, Parden v. Terminal Ry., 377 U.S. at 184. This argument is basically that of "unconstitutional conditions." See generally French, Unconstitutional Conditions: An Analysis, 50 GEo. L. 234 (1961); Hale, Unconstitutional Conditions and Constitutional
Rights, 35 CoLuM. L. Rnv. 321 (1935); Merrill, Unconstitutional Conditions, 77 U. PA.
L. Rav. 879 (1929); Note, UnconstitutionalConditions, 73 HAtv. L. REV. 1595 (1960).
Alabama cited cases which flatly stated that a legislative body cannot condition a grant
of a privilege upon waiver of a constitutional right. See, e.g., Wheeling Steel Corp. v.
Glander, 337 U.S. 562, 571 (1949); Frost & Frost Trucking Co. v. Railroad Comm'n,
271 U.S. 583, 593-94 (1926). Such cases involved an illegitimate exercise of legislative
power, however, and they were distinguished in Parden on that ground. 377 U.S. at
184, 193-94 n.11. See also American Communications Ass'n v. Douds, 339 U.S. 382
(1950); United States v. Appalachian Elec. Power Co., 311 U.S. 377 (1940); Stephenson v. Binford, 287 U.S. 251 (1932); Fox River Paper Co. v. Railroad Comm'n, 274
U.S. 651 (1927); Private Suits Against States 342.
38. 424 F.2d 130 (10th Cir.), cert. denied, 400 U.S. 829 (1970).
39. 29 U.S.C. §§ 201 et seq. (1970).
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munity defense despite striking dissimilarities to the Parden fact situation. In marked contrast to the state-owned enterprise operated for
profit in Parden, in Briggs the activity under consideration was a traditional governmental function. Also, Utah was operating its institutions prior to the passage of FLSA's 1966 amendments, which expanded the Act's coverage to state-owned institutions. In Briggs the
court refused to give determinative effect to either distinction. The
governmental-proprietary categorization was held to be irrelevant in the
light of Maryland v. Wirtz,40 where, in upholding the constitutionality
of -the 1966 amendments to FLSA, the Supreme Court stated that "the
Federal Government, when acting within a delegated power, may override countervailing state interests whether these be described as 'governmental' or 'proprietary' in character."'" This was the extent of the
court's inquiry into whether Congress, by enacting the amendments, had
abrogated the states' sovereign immunity.42 The Briggs court also did
not feel that, for Parden to apply, the state must have entered the regulated sphere after the enactment of the federal legislation relied upon
by the plaintiffs. Instead, it adopted the Parden dissenters' characterization of the holding in this case-that "with regard to sovereign
immunity, waiver of a constitutional privilege need be neither knowing
nor intelligent."' 43 It was thus natural for Briggs to hold that, when
Congress enacts valid legislation granting a private right of action
against states participating in a federal sphere, "the States must decide eo instante whether to continue or withdraw."" By simply choosing to continue its activity the state demonstrates its consent to suit,
and as a result both its sovereign immunity to actions in any forum
and its eleventh amendment defense in federal court are lost.
Another aspect of the broad interpretation of Parden is presented
in Chesapeake Bay Bridge and Tunnel District v. Lauritzen.4" In
that case the state of Virginia had received federal permission to build
40. 392 U.S. 183 (1968).
41. Id. at 195.
42. But see note 98 infra and accompanying text.
43. 377 U.S. at 200 (White, J., dissenting). It should be noted, of course, that the
Parden majority might not have accepted this characterization of its holding. There is
language in the opinion which suggests a belief by the majority that Congress' intent
to subject a state to suit under FELA was unambiguous, especially in the light of United
States v. California, 297 U.S. 175 (1936) (which held the Federal Safety Appliance Act
applicable to state-owned employers) and California v. Taylor, 353 U.S. 553 (1957).
See 377 U.S. at 187-90. If this -is correct, then Alabama, by its activity in interstate
commerce, could be viewed as having knowingly and intelligently manifested its consent
to be sued in federal court under FELA. See note 28 supra and accompanying text.
44. 424 F.2d at 134.
45. 404 F.2d 1001 (4th Cir. 1968).
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the Chesapeake Bay Bridge-Tunnel pursuant to the Rivers and Harbors Appropriations Act of 1899.46 A shipowner sued the Chesapeake

Bay Bridge and Tunnel District (the state agency responsible for the
facility) for damages to his ship which were allegedly caused by negli-

gent operation of a bridge.41

The Court of Appeals for the Fourth

Circuit interpreted Parden as holding that "[t]he supplication of the

State, and her reception into the Federal domain, meant surrender,
pro tanto and pro tempore, of State sovereignty and submission to the

paramount overlordship of the United States during the tenancy."48
Since, in the court's view, a right of action could be implied under the
Act,4 9 it allowed the merits to be heard. The Fourth Circuit thus re-

jected the contention that the existence of an express private right of
action, as in Parden, was necessary for the application of the implied

waiver doctrine. The state waived whatever immunity from suit it
previously had enjoyed when it entered a sphere validly regulated by
Congress."0
It is evident that the broad interpretation espoused by the courts
in Briggs and Lauritzen would effectively nullify the protection of the

eleventh amendment as to those vast areas which can be reached by
the federal commerce power but in which state activity cannot reasonably be expected to be curtailed in order to escape private lawsuits.
The general acceptance of such an analysis would indeed relegate the

eleventh amendment "to the constitutional
limbo already occupied by
51
the ninth and tenth amendments."

46. 33 U.S.C. §§ 401 et seq. (1970). That statute provides in relevant part:
It shall not be lawful to construct or commence the construction of any bridge,
dam, dike, or causeway over or in any port, . . . navigable river, or other navigable water of the United States until the consent of Congress to the building
of such structures shall have been obtained. . .: Provided,that such structures
may be built under authority of the legislature of a State across rivers and other
waterways the navigable portions of which lie wholly within the limits of a
single State.

.

.

. Id. § 401.

47. The Lauritzen court recognized that the District enjoyed "the same optional exemption from a tort action" as did the state of Virginia. 404 F.2d at 1003.
48. Id.
49. Id. The district court likewise had found an implied cause of action. Lauritzen
v. Chesapeake Bay Bridge & Tunnel Dist., 259 F. Supp. 633, 638 (E.D. Va. 1966), citing
Moriana Barge No. 140, Inc. v. M. & J. Tracy, Inc., 312 F.2d 78 (2d Cir. 1962) (civil
liability in favor of private parties may be derived from FELA).
50. Although there was a sue-and-be-sued clause associated with the congressional
consent given to the District, this was not in any way a basis for the holding in Lauritzen. In fact, the Lauritzen court did not even mention this clause. 259 F. Supp. 633,
636 (E.D. Va. 1966). For a discussion of the significance of a sue-and-be-sued clause,
see note 14 supra.
51. Private Suits Against States 345. Other decisions which have found Parden controlling are Lemelson v. Ampex Corp., 372 F. Supp. 708 (N.D. Ill. 1974); West v. M/V
Coan River, 312 F. Supp. 1038 (E.D. Va. 1970); Huckins v. Board of Regents, 263 F.
Supp. 622 (E.D. Mich. 1967); and Cocherl v. Alaska, 246 F. Supp. 328 (D. Alas. 1965).
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The Narrow Approach
For many courts, however, Parden has not sounded the death
knell for the states' eleventh amendment protection in suits brought under federal statutes. The ambiguities of the Parden opinion provide
an ample basis for a narrower reading which would avoid the drastic
results suggested by the foregoing cases.5 2 Such a restrictive interpretation would rely on such statements in Parden as the following:
[T]he immunity doctrine, as embodied in the Eleventh Amendment
. . . is [not] here being overridden. It remains the law that a State
may not be sued by an individual without its consent.
A State's immunity from suit by an individual without its consent has
been fully recognized by the Eleventh Amendment and by subsequent
53
decisions of this Court.
Although a return to an across-the-board express waiver standard5 4
has clearly been foreclosed by Parden, many specific aspects of that
case could be utilized to formulate an extremely restrictive definition
of implied waiver. The existence of a federal statute expressly creating a private cause of action,5" the presence of a proprietary rather
than a governmental state activity,50 state entry into a regulated field
after the federal statute's enactment, 57 and a legislative history unusually suggestive of a broad coverage for the federal statute' s are all
factors which logically have suggested themselves to courts wishing to
limit the scope of Parden. The rationale of Parden under this analysis
is, first of all, that congressional intent to remove the states' common
law immunity must be unambiguous, 59 and, furthermore, that a voluntary waiver of constitutional immunity could be demonstrated only
by a state's entry into a federal sphere after such a manifestation by
Congress. The narrow approach is therefore characterized by a close
attention to the specific facts of Parden and to the suggestions of a
restrictive approach in the Court's language.
52. See notes 38-51 supra and accompanying text.
53. 377 U.S. at 192, 196.
54. For a discussion of the express waiver standard, see notes 16 & 17 supra and
accompanying text.
55. The Court noted in Parden that "[h]ere, for the first time in this Court, a
State's claim of immunity against suit by an individual meets a suit brought upon a cause
of action expressly created by Congress." Id. at 187 (emphasis added).
56. See Maryland v. Wirtz, 392 U.S. 183 (1968).
57. See note 28 supra and accompanying text.
58. See note 25 supra and accompanying text.
59. Employees of the Dep't of Pub. Health & Welfare v. Department of Pub.
Health &Welfare, 411 U.S. 279, 297-98 (1973) (Marshall, J., concurring).
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In Red Star Towing & Transportation Co. v. Department of
6 0 the Court of Appeals for the Third Circuit adopted
Transportation,
the narrow reading of Parden while specifically disapproving of the
result in Lauritzen. In Red Star a barge owner brought an action
against the New Jersey Department of Transportation and its officials
for damages to his barge as a result of a collision with a bridge owned
and operated by the state. The owner's suit was based upon the same
provisions of the Rivers and Harbors Appropriations Act which were
involved in Lauritzen. 1 The Red Star court, after observing that
the Act contained only penal sanctions6 2 and did not expressly create
a private civil remedy, concluded that Congress had not expressed an
intent to override the states' immunity. The court reasoned that it
would be illogical to imply that Congress wished to lift the sovereign
immunity of the states when it did not expressly provide a private right
of action in the Act itself.63 Even if that were not so, the panel thought
it arbitrary to hold that a state "consents" to a civil liability that could
not be anticipated by a reading of the relevant federal statute.6 4
A fact situation similar to that in Briggs was presented to the Court
of Appeals for the Eighth Circuit in Employees of the Department of
Public Health & Welfare v. Department of Public Health & Welfare,"
where Missouri hospital and training school employees sued for double
overtime compensation under the same statutory provision which had
earlier been applied in Briggs16 The court, sitting en banc, held five
to four that the state had not waived its immunity. 1 The majority
first observed, as did the Parden dissenters,6 S that eleventh amendment
immunity is a constitutional right.6 9 Therefore, they felt that the same
standard of inquiry should be applied as in the waiver of individual
rights, namely, whether there was "an intentional relinquishment or
abandonment of a known right or privilege." 70
Guided by this general standard of inquiry, the court then dis60.
61.
62.
63.

423 F.2d 104 (3d Cir. 1970).
33 U.S.C. §§ 401 et seq. (1970).
423 F.2d at 105 n.3, citing 33 U.S.C. § 406 (1970).
423 F.2d at 106.

64. Id.
65. 452 F.2d 820 (8th Cir. 1971) (en banc), affd, 411 U.S. 279 (1973).
66. Fair Labor Standards Act § 16(b), 29 U.S.C. § 216(b) (1970).
67. Since all parties agreed that there had been no express waiver of immunity by
Missouri, 452 F.2d at 825, the only issue before the court was whether there had been
any consent to suit under the Pardenimplied waiver theory.
68. Parden v. Terminal Ry., 377 U.S. at 200 (White, I., dissenting).
69. 452 F.2d at 823-24.
70. Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (waiver of right to counsel in crim-

inal trial).
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tinguished Parden in several respects.

The greatest stress was laid

upon two factors: (1) that the majority could find nothing in the 1966
amendments to FLSA or their legislative history which would have fairly
informed Missouri that it would lose its sovereign immunity by continuing to operate its hospitals and training schools, 71 and (2) that Missouri had operated these institutions long before the enactment of

FLSA's 1966 amendments.7

The Employees court consequently de-

clined to find Pardencontrolling.7 3
The failure of Parden to define clear standards for the use of the

implied waiver doctrine resulted in varying interpretations of its requirements and confusion in the lower courts. 74 Authoritative clari-

fication was obviously needed to resolve the conflicts. The Supreme
Court appeared to have realized its duty when it granted certiorari
71. 452 F.2d at 826.
72. As originally enacted in 1938, FLSA expressly excluded states and their political
subdivisions from the definition of an employer and in any event did not cover employees of such institutions as hospitals and schools. Fair Labor Standards Act of 1938,
ch. 676, § 3, 52 Stat. 1060. Amendments in 1961 and 1966 added such institutions and
withdrew the exemption of the states and their political subdivisions. 29 U.S.C. §§
203(d), (s)(4) (1970).
73. 452 F.2d at 827. The distinctions drawn between Employees and Parden were
that FLSA, unlike FELA, provides that the Secretary of Labor may file suit on behalf
of state employees, 29 U.S.C. §§ 216(c), 217 (1970), and that the relief in Parden did
not include the double recovery provided by FLSA, id. §§ 216(b), 260. 452 F.2d at
827.
The majority also attempted to distinguish Parden by contrasting the governmental
nature of the institutions involved in Employees with the proprietary railroad of that
case. Id. at 827. It tried to find such a categorization in the Supreme Court's words:
"But when a State leaves the sphere that is exclusively its own and enters into activities
subject to congressional regulation, it subjects itself to that regulation as fully as if it
were a private person or corporation." Id., citing Parden v. Terminal Ry., 377 U.S. at
196. It is apparent from the quotation itself, however, that the spheres contrasted by
the Court were those of intrastate and interstate commerce and not governmental and
proprietary functions. See Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279, 282 (1973). But see McCormack, Intergovernmental Immunity and the Eleventh Amendment, 51 N.C.L. Rav. 485, 514 (1973).
Somewhat better authority for the proprietary-governmental distinction could be found
in other language in the Parden opinion. See note 32 supra.
The Employees minority adopted a broad interpretation of Parden and rejected "the
thesis of the majority that any waiver of sovereign immunity to suit. . . must rest upon
actual, as opposed to constructive, consent to be sued.

. .

."

452 F.2d at 827 (Bright,

J., dissenting). They found the majority's distinguishing of Parden to be faulty and argued that the Parden and Briggs opinions should control.
74. Other lower court opinions which distinguished Parden are Centraal Stikstof
Verkoopkantoor, N.V. v. Alabama State Docks Dep't, 415 F.2d 452 (5th Cir. 1969);
Citizens Comm. for Hudson Valley v. Volpe, 297 F. Supp. 809 (S.D.N.Y. 1969); DeLong Corp. v. Oregon State Highway Comm'n, 233 F. Supp. 7, 18-19 (D. Ore. 1964),
afr'd, 343 F.2d 911 (9th Cir.), cert. denied, 382 U.S. 877 (1965); A.C. Chock, Ltd.
v. Kaneshiro, 51 Hawaii 87, 451 P.2d 809 (1969).
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in Employees.7 5 Unfortunately, the Court's opinion raised -more questions than it answered.
THE INADEQUATE RESOLUTION:

Employees AND ITS INTERPRETATION

The Holding
The Supreme Court affirmed the Eighth Circuit's determination

in Employees that the eleventh amendment barred the suit in federal
court against the state of Missouri. 7 6

Despite its statement that the

central issue in the case was whether Parden could be distinguished,77
the Court's treatment of that precedent can only be described as per-

functory. After noting that Employees, unlike Parden, involved a traditionally governmental function,7 8 the majority explained:
The dramatic circumstances of the Parden case, which involved a rather
isolated state activity, can be put to one side. We deal here with problems that may well implicate elevator operators, janitors, charwomen, security guards, secretaries, and the like in every office building in a
State's governmental hierarchy.7 9
The main focus of the majority opinion was upon whether Congress intended to force the states to waive their immunity to suit by
private individuals in federal court when they enacted the 1966 amend-

ments to FLSA. Despite the amendments' express inclusion of certain
state employees in FLSA,

0

the Court could find nothing in the 1966

amendments or their history to indicate Congress' wish to make it pos-

sible for individuals to sue the sovereign states in federal courts. 8 ' Ar75. 405 U.S. 1016 (1972).
76. 411 U.S. 279 (1973). Justice Douglas wrote the majority opinion; Justice Marshall, joined by Justice Stewart, concurred in the result; and Justice Brennan, the author
of the Parden decision, dissented.
77. Id. at 281.
78. Id. at 284. See generally D. ROTHMAN, Tim DiSCOvERY OF Tim ASYLUM 130
(1971). On the subject of governmental function, Merrill v. City of Wheaton, 379 IlM.
504, 41 N.E.2d 508 (1942), states:
Whether a governmental function exists is to be determined from the nature of the duty to be discharged or act to be done. If the duty or act involves
the general public benefit and is not in the nature of a corporate or business undertaking for the corporate benefit and interest of the municipality, the function
is governmental whether the duty be directly imposed upon the city or is per-'
missive-that is, voluntarily assumed. Id. at 508, 41 N.E.2d at 510.
See also 18A WoRDs AND PHRASES, Governmental Function 262-312 (1956).
79. 411 U.S. at 285.
80. 29 U.S.C. § 203(d) (1970).
81. 411 U.S. at 285. This seems rather surprising in light of the fact that the 1966
amendments altered the definition of "employer" to include "employees of a State, or
a political subdivision thereof, employed

. . .

in a hospital, institution, or school . ..

.

Fair Labor Standards Act § 3(d), 29 U.S.C. § 203(d) (1970), formerly ch. 676, § 3(d),
52 Stat. 1060 (1938). The legislative history also relates that one of the purposes of

940
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guing that such an extension might place additional or "even enor-

mous" fiscal burdens on the states, 82 the majority decided that "Congress, acting responsibly, would not be presumed to take such action
83
silently.)
Furthermore, the Court saw a clear indication of congressional
intent in the double compensation provision of FLSA:84
It is one thing, as in Parden,to make a state employee whole; it is quite
another to let him recover double against a State. Recalcitrant private
employers may be whipped into line in that manner. But we are reluctant to believe that Congress in pursuit of a harmonious federalism de85
sired to treat the States so harshly.
the 1966 Amendments was
to make plain the intent to bring under the coverage of the act employees of
hospitals and related institutions, schools for physically or mentally handi.capped or gifted children, or institutions of higher education, whether or not
any of these hospitals, schools, or institutions are public or private or operated
for profit or not for profit. S. REP. No. 1487, 89th Cong., 2d Sess. 8 (1966).
82. The Court, however, did uphold Congress' power to impose such burdens upon
the states:
Where employees in state institutions not conducted for profit have such
a relation to interstate commerce that national policy, of which Congress is
the keeper, indicates that their status should be raised, Congress can act. And
when Congress does act, it may place new or even enormous fiscal burdens
on the States. 411 U.S. at 284.
The use of the phrase "state institutions not conducted for profit" should not be
viewed as a restriction of Congress' power to act in the area of interstate commerce.
U.S. CoNsT. art. I, § 8, cl. 3. Instead it should only be seen as a natural molding of
the opinion to the specific facts of Employees. Congress' power to so act was upheld
in Parden:
By empowering Congress to regulate commerce, then, the States necessarily
surrendered any portion of their sovereignty that would stand in the way of
such regulation. Since imposition of the FELA right of action upon interstate
railroads is within the congressional regulatory power, it must follow that application of the Act to such a railroad cannot be precluded by sovereign immunity. 377 U.S. at 192.
The Parden dissent was in harmony with the majority on this point: "I agree that it
is within the power of Congress to condition a State's permit to engage in the interstate
transportation business on a waiver of the State's sovereign immunity from suits arising
out of such business." Id. at 198 (White, J., dissenting). See also Maryland v. Wirtz,
392 U.S. 183, 195 (1968), where the Supreme Court upheld the validity under the commerce clause of FLSA's 1966 amendments, 29 U.S.C. §§ 203(d), (S)(4) (1970). Said
amendments extended the protection of FLSA to certain state employees. See note 81
supra.
83. 411 U.S. at 284-85. As noted elsewhere, it is questionable that Congress was
actually silent in FLSA as to whether it intended to make states liable to suit by their
employees. See note 87 infra.
84. Fair Labor Standards Act § 16(b), 29 U.S.C. § 216(b) (1970), states:
Any employer who violates the provisions of . . . [this Act] shall be
liable to the employee or employees affected in the amount of their unpaid
minimum wages, or their unpaid overtime compensation, as the case may be,
and in an additional equal amount as liquidated damages.
85. 411 U.S. at 286. The Court's analysis here is also open to criticism, for in the
past it has declined to treat the double recovery provision of section 16(b) as punitive.
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The Court also felt that Congress' failure to interpolate a reference to the states in the same FLSA subsection supported this conclu-

sion.88

The majority reasoned that, if Congress had wished to dis-

-pose of the immunity of the states, it would have done so by clear lan87
guage.

In addition, the Court argued, perhaps unrealistically,8 8 that its
holding would not make the extension of coverage to state employees

meaningless. 89 Under section 16(c) of the Act, the Secretary of Labor
has authority to bring suit on behalf of employees for unpaid minimum
wages or unpaid overtime compensation under FLSA.9 0 The Court

felt that, in view of the fact that suits by the United States against a
state are not barred by the Constitution," the policy of the Act regard-

ing the states was to allow the Secretary of Labor to manage the "delicate federal-state relationship."9 2
Brooklyn Sav. Bank v. O'Neil, 324 U.S. 697, 707-08 (1945); Overnight Motor Transp.
Co. v. Missel, 316 U.S. 572, 583-84 (1942); see 23 CATHOLIC U.L. REV. 171, 179
(1973). Rather, it provides compensation for damages "too obscure and difficult of
proof for estimate other than by liquidated damages," Brooklyn Sav. Bank v. O'Neil, 324
U.S. 697, 707 (1945), and helps to insure that the worker can maintain and/or be restored to that minimum standard of well-being which is envisioned by FLSA. S. REP.
No. 1487, 89th Cong., 2d Sess. 3 (1966). It does not seem appropriate, therefore, to
think of private employers as being "whipped into line" or of the states as being treated
"harshly," 411 U.S. at 286, by the liquidated damages provision of section 16(b).
86. See 411 U.S. at 286-87.
87. Id. at 287. This assertion is only superficially reasonable. As Justice Brennan
observed, section 16(b) applies to any employer covered by the Act. Id. at 303 (Brennan, J.,dissenting). Since the definition of employer had been expanded to include
states, there was simply no need to change the language of the section. One is forced
to conclude that the majority's analysis on this point is far from convincing.
Justice Marshall also points out that it is a "basic canon of statutory construction"
that different provisions of the same statute should be construed consistently with one
another. Id. at 290 (Marshall, J., concurring). See, e.g., Markham v. Cabell, 326 U.S.
404, 410-11 (1945); Ex parte Pub. Nat'l Bank, 278 U.S. 101, 104 (1928); 2A C.D.
SANDS, SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION § 47.03 (4th ed. 1972).
However, some support for the majority's conclusion could be found in the rule that statutes which in general terms divest preexisting rights or privileges will not be applied to
the sovereign without express words to that effect. United States v. UMW, 330 U.S.
258, 272 (1947); see 23 CATHOLIC U.L. REV. 171, 179-80 n.60 (1973).

88. See notes 112-18 infra and accompanying text.
89. 411 U.S. at 285-87.
90. 29 U.S.C. § 216(c) (1970).
91. United States v. Mississippi, 380 U.S. 128, 140-41 (1965). The Mississippi
Court stated: "[Nothing in [the eleventh amendment] or. any other. provision of the
Constitution prevents or has ever been seriously supposed to prevent a State's being sued
by the United States." Id. at 140; accord, United States v. California, 332 U.S. 19
(1947); United States v. California, 297 U.S. 175 (1936); United States v. Texas, 143
U.S. 621 (1892).
92. 411 U.S. at 286.
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The majority acknowledged that due to the great number of institutions covered by the provisions of FLSA, fewer than four percent
of such establishments can be investigated by the Secretary of Labor
each year. 93 However, the Court rejected the contention that, for this

reason, its holding would leave a right without a remedy, a line of argument which the Parden Court had found persuasive. 94 Noting that
the double overtime compensation provision authorized employee suits
in "any court of competent jurisdiction,"9 5 the Court suggested that
"[airguably, that permits suit in the Missouri courts but that is a question we need not reach. We are concerned only with the problem of
this Act and the constitutional constraints on 'the judicial power' of the
96

United States."
An Analysis

An analysis of the majority opinion shows several weaknesses

which have inevitably become significant sources of confusion in subse93. Id. at 287; Brief for United States as Amincus Curiae at 22-23.
94. Parden v. Terminal Ry., 377 U.S. at 190.
95. 29 U.S.C. § 216(b) (1970). The Parden court had failed to attach any importance to the existence of concurrent jurisdiction under FELA. See note 27 supra.
96. 411 U.S. at 287. For a discussion of the majority's faulty analysis on this point,
see text accompanying notes 126-30 infra.
Contrary to the majority, the concurring Justices concluded that the 1966 amendments to FLSA had clearly lifted the general immunity of the states. Id. at 289-90
(Marshall, J., concurring). However, the concurring opinion found insufficient support
for a conclusion that a state had made the "voluntary choice" necessary for a waiver
of eleventh amendment immunity. Id. at 296.
Justice Brennan, in his dissenting opinion, found Parden controlling. He adopted
the broad interpretation of that decision. Parden for him held that "a State's operation
of a congressionally regulated enterprise in interstate commerce has the consequence,
without more, that the State becomes subject to a congressionally imposed condition of
amenability to suit . . . ." Id. at 299-300 (Brennan, J.,dissenting). For him, then,
the question of whether Congress has expressly conditioned state conduct on a waiver
of immunity is not controlling. As soon as a federal area is entered into, sovereign immunity is waived pro tanto. Id. at 300-01.
Justice Brennan next considered Hans v. Louisiana, 134 U.S. 1 (1890), and concluded that it prohibited suits against a nonconsenting state by its own citizen solely because of "the ancient nonconstitutional doctrine of sovereign immunity." 411 U.S. at
314. Since the eleventh amendment was thus inapplicable and because the state's sovereign immunity defense was waived when it entered an area under federal control, the
dissenting opinion's conclusion was that there was no bar, constitutional or common law,
to the suit.
The dissent also spent considerable time in refuting the contention of Justice Matshall that "[tihe root of the constitutional impediment to the exercise clause of the federal judicial power in a case such as this is not the Eleventh Amendment but Art. III
of our Constitution." Id. at 291. The concurring opinion dwelt on this point in order
to demonstrate that Hans v. Louisiana, 134 U.S. 1 (1890), was decided on constitutional
grounds and that it was historically necessary for the Court to do so. Such a proposi-
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quent decisions.

These failings can be grouped under three broad

rubrics: (1) the majority's treatment of the issue of congressional in-

tent, (2) a failure to distinguish the separate concepts of common law
sovereign immunity and eleventh amendment constitutional immunity,
and (3) the lack of a coherent framework to clarify the ambiguous
Pardenstandards in implied waiver cases.
In its examination of congressional intent, the Employees Court

failed to categorize the governmental-proprietary issue in a meaningful manner.9 7 It should be evident that the only arguable relevance
of such a label under the Employees analysis is the guidance which
the nature of the state activity might give to a court which is inquiring
into the presence or absence of congressional intent to lift sovereign

immunity. 98

The adoption of a rote labeling technique instead of a

tion, if correct, is obviously damaging to Justice Brennan's theory that Hans rested solely
on sovereign immunity. Its accuracy is not essential, however, to the holding of the
concurrence. The fact remains that eight out of the nine Justices believe Hans is of
constitutional magnitude. See generally Private Suits Against States 334-35.
97. Several other portions of the Court's analysis with respect to congressional intent in FLSA have already been discussed. See notes 81, 85, 87 supra.
98. The Court characterized its holding as being that Congress, in enacting FLSA,
had not removed the states' sovereign immunity. 411 U.S. at 285. Therefore, despite
the Court's disproportionately lengthy discussion of the nature of the state activity, it
is certain that the Court regarded the governmental-proprietary issue as merely one factor leading to this conclusion. On the other hand, the dissenting and concurring Justices
denied that the distinction had any significance whatever.
Quoting from Maryland v. Wirtz, 392 U.S. 183, 195 (1968), Justice Brennan
pointed out that "the Federal Government, when acting within a delegated power, may
override countervailing state interests whether these be described as 'governmental' or
'proprietary' in character." 411 U.S. at 303. This criticism by Justice Brennan seems
to be unfounded. The majority clearly realized that Congress had the power to condition both proprietary and governmental interests of the state on a waiver of its immunity. Otherwise, they would have concentrated on the question of whether Congress had
such a power. Instead, the Court's inquiry was into whether that power had been exercised, or, in the language of the Court, "whether Congress has brought the States to heel,
in the sense of lifting their immunity from suit in a federal court. . . ." Id. at 283.
This question had been specifically reserved in Maryland v. Wirtz, 392 U.S. 183, 199200 (1968). The Court there stated:
Percolating through each of these provisions for relief are interests of the
United States and problems of immunity, agency, and consent to suit...
The constitutionality of applying the substantive requirements of the Act to the
States is not, in our view, affected by the possibility that one or more of the
remedies the Act provides might not be available when a State is the employerdefendant. Particularly in light of the Act's "separability" provision, 29 U.S.C.
§ 219, we see no reason to strike down otherwise valid portions of the Act
simply because other portions might not be constitutional as applied to hypothetical future cases. At the same time, we decline to be drawn into an abstract discussion of the numerous complex issues that might arise in connection
with the Act's various remedial provisions. They are almost impossible and
most unnecessary to resolve in advance of particular facts, stated claims, and
identified plaintiffs and defendants. Questions of state immunity are therefore
reserved for appropriate future cases. Id. at 200 (citation omitted).
Both the majority and the dissent in Parden had agreed that Congress had the
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more broadly based analysis of the drafter's intent would be to substi-

tute a part for the whole."0 Also, such an inquiry would be of little
value in the numerous instances when a state function arguably has
both governmental and proprietary characteristics. 100 As far as the inferences to be drawn from the nature of the state activity are concerned,
though, the Parden and Employees Courts have probably reached the

correct result. In Parden, Alabama owned a traditionally private business enterprise and had operated it for a profit. It seems only fair that
the state should also share a risk which every business bears-being
sued by its employees when they are injured on the job. It is also rea-

sonable to conclude that imposing liability upon state employers would
best effectuate Congress' intent in making FELA applicable to "every" common carrier. 1°1 On the other hand, such state institutions as
mental hospitals and schools have been traditionally immune from
suit,1

1

and stronger evidence should be required before a court attri-

butes to Congress an intent to depart from tradition in such a case.
The sounder interpretation of Employees is that courts should avoid
giving determinative effect to a "governmental" or "proprietary" label.103

Instead, the focus should be on the true central issue: whether

power to condition a state's activity in interstate commerce on a waiver of the state's
sovereign immunity. Parden v. Terminal Ry., 377 U.S. at 196, 198 (1964). See note
82 supra.
Justices Marshall and Stewart also rejected the efficacy of the proprietary-governmental distinction. See note 103 infra.
99. See note 98 supra.
100. These classifications, which originated in Bailey v. City of N.Y., 3 Hill 531
(N.Y. 1842), have become ".confused and difficult" and the subject of "much disagreement." W. PROSSER, supra note 32, at 979. See generally Doddridge, Distinction Between Governmental and Proprietary Functions of Municipal Corporations, 23 Micn. L.
REv.325 (1925); Fuller & Casner, Municipal Tort Liability in Operation, 54 HARv. L.
REv. 437 (1941); Seasongood, Municipal Corporations: Objections to the Governmental or Proprietary Test, 22 VA. L. REv.910 (1936).
101. Federal Employers' Liability Act, §§ 1, 2, 45 U.S.C. §§ 51, 52 (1970).
102. See generally D. RoTHmAN, supra note 78; W. PROSSER, supra note 32, at 97087.
In its brief statement of this point, the Employees Court failed to specify whether
it was thinking of charitable immunity, sovereign immunity, or both. 411 U.S. at 284.
The distinction could be significant in a state such as Pennsylvania where governmental and sovereign immunity are distinguished and only the former has been abolished. Ayala v. Philadelphia Bd. of Pub. Educ., 453 Pa. 584, 305 A.2d 877 (1973).
Since this is also the situation in Missouri--charitable immunity was judicially abolished
in Abernathy v. Sisters of St. Mary's, 446 S.W.2d 599 (Mo. 1969), and sovereign immunity judicially recognized in Payne v. County of Jackson, 484 S.W.2d 483 (Mo. 1972)
-it is probably correct to limit the holding of Employees to sovereign immunity. See
generally Annot., 33 A.L.R.3d 703 (1970).
103. In this connection, Justice Marshall wrote cryptically:
Certainly, I do not accept the Court's efforts to distinguish this case from
Parden on the basis that there we dealt with a "proprietary" function, whereas
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Congress has intended to bring the states "to heel."'10

Unfortunately, the Employees Court's preoccupation with the proprietary-governmental distinction caused it to overlook a more basic and

obvious indication of congressional intent in FLSA and its 1966 amendments."0 5 The majority failed even to construe the language of the
statute itself or to analyze the importance of the interest which Congress wished to safeguard. From the express inclusion of state employees in the coverage of the Act,'0 6 the plain inference is that Con-

gress did not intend to allow the state as an employer to escape application of the wage and hour laws.

It is evident that Congress was

more interested in protecting the rights of workers than in avoiding the
slight strain which the Act might place upon the federal-state relationship.' 0 7 The better view, therefore, is that Congress did contemplate
the financial burden that the 1966 amendments could cause the states,
but decided that the well-being of workers and the other purposes of

FLSA represented a more important interest. 0 8

The Courfts disposal of the right-without-a-remedy argument'0 9

is equally unpersuasive. It is not at all clear why the "delicate federalstate relationship"" 0' would be endangered by employee suits against a
state. The Court's analysis on this point is inconsistent with its reliance
upon the Secretary of Labor to vindicate the state employees' rights."'
Surely, lawsuits by private citizens endanger the harmonious relations

between the federal and state governments less than an action prosecuted by an agent of the federal government itself.

This is especially

true in the typical case where the employee would be a citizen of the
defendant state. Also, it does indeed seem unlikely that Congress would

establish a right for a group of individuals in the full knowledge that
I had thought that we had
here we deal with a "governmental" function ....
escaped such unenlightening characterizations of States' activities. 411 U.S. at
297 n. 11 (Marshall, J., concurring).
104. Id. at 283.
105. Cf. Maryland v. Wirtz, 392 U.S. 183 (1968), which declares that Congress has
the power to subject both governmental and proprietary state functions to its control.
Id. at 195. In so declaring, Wirtz obviously dictates that an inquiry into congressional
intent must go beyond a mere "governmental-proprietary" labeling.
106. 29 U.S.C. §§ 203(d), (S)(4) (1970).
107. It is probable that such policy considerations influenced the result in Parden.
As the court declared in Cocherl v. Alaska, 246 F. Supp. 328 (D. Alas. 1965): "Parden
is identical with the policy supporting the same result in the case at bar. This policy
is the safety and efficiency of employees in interstate .commerce based on the concern
for the efficiency of interstate commerce itself." Id. at 330.
108. See Briggs v. Sagers, 424 F.2d 130, 133-34 (10th Cir.), cert. denied, 400 U.S.

829 (1970).
109. 411 U.S. at 287. See text accompanying notes 93 & 94 supra.
110. Id. at 286.

111. Id.

DUKE LAW JOURNAL

[Vol. 1974:925

only a very small minority could ever utilize it in any given year. 112
Moreover, the Court overlooked the fact that, in suits such as those un-

der FLSA,113 the federal official is given absolute discretion as to
whether to bring suit to vindicate an individual's rights.1 1 4 As a re-

sult, the provisions granting private causes of action are the only assurance an individual possesses that he can have his claim presented
to a court. 15 It does not seem probable that Congress, without clearly
expressing such an intent, would grant a right to an individual to recover against a state employer and then make the effectuation of that

right entirely dependent upon another's discretion."16
Perhaps because of the almost conclusive weight given to the

nature of the state activity, the Court did not grant the right-without-aremedy argument the consideration which it deserved. As a consequence, it made Congress' extension of FLSA to state employers almost
totally meaningless." 1 ' It is to be hoped that this unfortunate example
112. In the context of Employees and FLSA, it could be argued that FLSA's "statutory scheme of enforcement seems to give preference to the individual's private right
of action." Employees of the Dep't of Pub. Health & Welfare v. Department of Pub.
Health & Welfare, 452 F.2d 820, 831 (8th Cir. 1971), a!f'd, 411 U.S. 279 (1973) (Bright,
J., dissenting). Such a contention would be supported by a comparison of the Act's
relevant provisions. Section 16(b) specifies that "[a]ny employer . .. shall be liable
to the employee or employees affected . . ...
" 29 U.S.C. § 216(b) (1970), whereas section 16(c) authorizes the Secretary to bring an action on the behalf of an employee only
"[wihen a written request is filed . . . ," id. § 216(c).
113. The Equal Opportunity in Employment Act of 1972, § 4(f)(1), 42 U.S.C. §
2000e-5(f)(1) (Supp. 11, 1972), and the Age Discrimination in Employment Act of
1967, §§ 7(b), (c), 29 U.S.C. §§ 626(b), (c) (1970), are other examples of statutes
which provide that suits may be instituted alternatively by the appropriate federal officer
or by an aggrieved individual.
114. This factor leads to an insufficient remedy not only because of the sheer volume
of complaints received, see 411 U.S. at 305 (Brennan, J., dissenting), but also because
the federal official's interests and the personal interests of an individual employee
might not be identical, see 452 F.2d at 833 (Bright, J.,
dissenting).
115. Id.
116. Even in instances where Congress has given special treatment to suits brought
against states, such as the Equal Opportunity in Employment Act of 1972, § 4(f)(1),
42 U.S.C. § 2000e-5(f)(1) (Supp. 11, 1972), it has demonstrated its concern that the
aggrieved individual be heard. That Act provides: "The person or persons aggrieved
shall have the right to intervene in a civil action brought by the [Equal Employment
Opportunity] Commission or the Attorney General in a case involving a government,
government agency, or political subdivision." Id. Arguably this provision would raise
an eleventh amendment problem when intervention is sought. McCormack, supra note
73, at 516 n.170. Cf. Merrill, Lynch, Pierce, Fenner & Smith, Inc. v. Cavicchia, 311
F. Supp. 149 (S.D.N.Y. 1970).
117. Congress has apparently cured this defect with the enactment of the Fair Labor
Standards Amendments of 1974, Pub. L. No. 93-259, § 6 (April 8, 1974). These
amendments clearly extend the coverage of FLSA to state employers.
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will not be followed in future cases involving comparable legislation.'1 s
The second major deficiency in the Employees opinion is its confusion of a state's common law and constitutional immunities. When
an individual sues a state in federal court he must overcome both defenses before presenting the merits of his claim. Congress can lift a
state's general immunity from suit, but a federal action can be maintained only if the state waives its eleventh amendment immunity." 9
20 UnThe Court in the past has been careful to make this distinction.
fortunately, several passages of the majority opinion in Employees convey the erroneous impression that if FLSA had lifted the sovereign immunity of the states,' 2' their constitutional immunity would also have
12
been removed.
The first such statement appears early in the opinion: "The question is whether Congress has brought the States to heel, in the sense
of lifting their immunity from suit in a federal court . . .,. A similar pronunocement appears later: "[We have found not a word in
118. See note 114 supra.
119. Comparable issues are raised in the cases where a state allegedly has expressly
consented to being sued. Although a waiver of both common law and constitutional
immunity may be found, an ambiguous statute will lead to a presumption against a
waiver of constitutional immunity. See note 17 supra. But see Lewis v. Brinegar, 371
F. Supp. 424 (W.D. Mo. 1974).
120. See, e.g., Chandler v. Dix, 194 U.S. 590 (1904). In that .ase an individual
brought suit in federal court against the state of Michigan, alleging that its tax laws were
unconstitutional and therefore deprived him of his property in violation of the fourteenth
amendment. The plaintiff drew the Court's attention to a statute waiving the sovereign
mmunity of the state in such cases. The Court then held:
But we are of [the] opinion that if the foregoing words otherwise would apply
to this case they should not be construed as expressing a waiver by the State
of its constitutional immunity from suit in a United States Court. The provisions indicate that the legislature had in mind only proceedings in the courts
of the State. Id. at 591.
121. The power of Congress to lift the common law immunity of the states is not
questioned. Parden v. Terminal Ry., 377 U.S. at 198 (White, J., dissenting). See note
82 supra.
122. It is a debatable point whether Congress may constitutionally condition a state's
activity in a sphere such as interstate commerce on waiver of its eleventh amendment
rights. See Employees of the Dep't of Pub. Health & Welfare v. Department of Pub.
Health & Welfare, 452 F.2d 820, 825 (8th Cir. 1971), a!f'd, 411 U.S. 279 (1973). See
also note 37 supra. Even if permissible, however, such an intent should be expressed
in unambiguous language. Occasionally, Congress makes it clear that it has no intentions of depriving the states of their rights under the eleventh amendment. See, e.g.,
Clean Air Act § 12(a), 42 U.S.C. § 1857h-2(a) (1970), the text of which appears in
note 204 infra.
123. 411 U.S. at 283 (emphasis added). The Court commented that this question
was specifically reserved in Maryland v. Wirtz, 392 U.S. 183, 199-200 (1968). However, the Wirtz Court reserved general questions of "immunity," "consent to suit," and
"state immunity," id. at 200, and never limited its reservation to immunity from suit in
a federal court. See note 98 supra.
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the history of the 1966 amendments to indicate a purpose of Congress
to make it possible for a citizen of that State or another State to sue
the State in the federal courts."'24 The bifurcated approach suggested
by these quotations, under which Congress could presumably remove
a state's immunity to a federal court suit while leaving the immunity
defense in state courts intact, finds no support either in prior decisions
or in the factual situation of Employees. If the sovereign immunity
of the states is lifted in federal court, it is lifted in the state courts as
well. This is important because if the federal statute in question does
not restrict relief exclusively to the federal courts, a petitioner may then
present the substance of his claim in state court. 12 5 It also follows
that if the common law immunity is not removed in state courts, it is
not removed in federal courts.
The Court's confusion on this point is amply illustrated by its
suggestion that since section 16(b) authorizes employee suits in "any
court of competent jurisdiction,"'12 6 this "[airguably . . . permits suit
128
*.... 7 As Justice Brennan noted in dissent,
in the Missouri courts .
this is incomprehensible when coupled with the Court's determination
that in FLSA Congress had not lifted the sovereign immunity of the
states.129 Without further elaboration by the Court, the two statements
would seem to be irreconcilable.' 8 0
Another result of the Court's failure to distinguish sovereign and
constitutional immunity was the imposition of an extremely high standard of explicitness for the expression of the requisite congressional intent:
It would also be surprising in the present case to infer that Congress deprived Missouri of her constitutional immunity without changing the old
§ 16(b) under which she could not be sued or indicating in some way by
clear language that the constitutional immunity was swept away. It is
not easy to infer that Congress . . desired silently to deprive the States
of an immunity they have long enjoyed under another part of the Constitution.'31
124. 411 U.S. at 285 (emphasis added).
125. Id. at 297-98 (Marshall, J., concurring).

126. 29 U.S.C. § 216(b) (1970).
127. 411 U.S. at 287.
128. Id. at 308 (Brennan, J., dissenting).
129. The majority opinion stated, "By holding that Congress did not lift the sovereign
immunity of the States under the FLSA, we do not make the extension of coverage to
state employees meaningless." Id. at 285 (emphasis added).
130. Although not at all clear, it is possible that the majority's position indicates a
theoretical agreement with the views expressed by the concurring opinion. For an elaboration of this idea, see text accompanying note 194 infra.
131. 411 U.S. at 285 (emphasis added).
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The crucial fact which the majority overlooked was that, under the ear-

lier version of FLSA, Missouri had not only constitutional immunity but
also common law immunity.

Congress has frequently removed the

states' traditional immunity without disturbing their constitutional
rights.'3 2

Certainly, the Court is correct in requiring specific and ex-

press language to demonstrate that Congress, even if it has the power
to do so,' 13 intends to strip the states of their eleventh amendment

rights. Such a cautious attitude is not necessary, however, when only
the common law rights of the states are involved."3 4 The failure to
grasp this distinction forced the Employees majority to offer a patently

unconvincing analysis of FLSA's purposes 3 3 and to hold out the possibility of a state court remedy which its earlier analysis had apparently
foreclosed.1 8 6

The third major failing of the majority opinion is a function of the
first two. As has previously been demonstrated the decisions after Par132. For an express congressional recognition of this distinction, examine Clean Air
Act § 2(a), 42 U.S.C. § 1857h-2(a) (1970), and Federal Water Pollution Control Act
§ 2(a), 33 U.S.C. § 1365(a) (Supp. 11, 1972). The best interpretation of Parden
is that the Federal Employers' Liability Act, 45 U.S.C. §§ 51-60 (1970), has also done
so. See notes 19-27 supra and accompanying text. But cf. Private Suits Against States
342.
133. Cf. United States v. UMW, 330 U.S. 258, 272 (1947); Great N. Life Ins. Co.
v. Read, 322 U.S. 47, 54 (1944); United States v. Herron, 87 U.S. (20 Wall.) 251, 255
(1873). See note 37 supra.
134. A major source of the confusion between the eleventh amendment and the doctrine of sovereign immunity is the theory that the eleventh amendment's purpose was
to adopt that common law doctrine. See generally JAcoBs. Under this view, there is
constitutional sovereign immunity. Although traditional nonconstitutional sovereign
immunity should also be recognized, the two are frequently merged.
This theory of the purpose of the eleventh amendment is not adopted by Justices
Marshall and Stewart. Their view is that the eleventh amendment makes clear the correct interpretation of article M and is, in effect, a reversal of Chisholm v. Georgia, 2
U.S. (2 Dal.) 419 (1793). Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. at 290-94 (Marshall, J., concurring).
Contra, id. at 315-22 (Brennan, J., dissenting). A third theory is that Chisholm correctly interpreted article I, but political and economic considerations differing from
those prevailing when the Constitution was drafted resulted in the adoption of the eleventh amendment. This view sees the amendment as withdrawing from the federal judiciary a portion of diversity jurisdiction. Id.; accord, JACOBS; McCormack, supra note
73, at 514-15.
If the eleventh amendment is read as having adopted a doctrine of sovereign immunity, it would create more than a semantic problem, for "then its limitation of the
judicial power of the United States would not be subject to waiver." Id. at 514. Due
to the fact that subject matter jurisdiction is strictly limited by the Constitution, Hodgson
v. Bowerbank, 9 U.S. (5 Cranch) 303, 304 (1809), it cannot be waived, Mitchell v.
Maurer, 293 U.S. 237, 244 (1934), or created by consent of the parties, People's Bank
v. Calhoun, 102 U.S. 256, 260 (1880).
135. See notes 81, 85, 87, 109-18 supra and accompanying text.
136. See notes 123-30 supra and accompanying text.
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reached contradictory results as to the requirements for implied waiver, a fact which created a crucial need for unambiguous and comprehensive guidance. 137 Although the
Court's desire to suggest a
restrictive interpretation of
was apparent, the majority's exclusive concentration on the issue of congressional intent 138 precluded the
possibility of an answer to the many questions concerning what factors
should constitute a state's consent to suit in federal court. 1'3 9
137. See notes 31-75
and accompanying text.
138. The majority's preoccupation with this question demonstrates its rejection of the
broad interpretation of
that a state automatically waives all immunity defenses
when it "leaves the sphere that is exclusively its own and enters into activities subject
to congressional regulation." Parden v. Terminal Ry., 377 U.S. at 184, 196.
139. Whether the statute sued under must specifically grant a private right of action
is a question left open by
but it is apparently answered in the affirmative
by Edelman v. Jordan, 415 U.S. 651, 672 (1974). See notes 176-78
and accompanying text. Such questions as whether a state manifests consent by continuing operations in the federal realm after congressional enactment of regulations are also not clarified by the majority. The Court does, however, in its first footnote leave the strong
inference that had Congress lifted the immunity of the states by FLSA, it would have
examined the actions of Missouri to determine if they had consented to suit. This again
demonstrates the majority's confusion of common law and eleventh amendment immunity. If Congress had "deprived Missouri of her constitutional immunity," 411 U.S. at
285, (supposing for the moment that it has the power to do so) there would surely be
no need to look for an implied waiver on Missouri's part as well. Yet the
majority felt that "there can be no doubt that the Court's holding in
was premised on the conclusion that Alabama, by operating the railroad, had consented to suit
in the federal courts under FELA."
at 281 n.1.
Footnote one is directed against the dissent of Justice Brennan. However, due to
the majority's intermingling of sovereign immunity and the eleventh amendment, they
misunderstood the thrust of his opinion. From Justice Brennan's belief that
held that a federal court determination of such suits cannot be precluded by the doctrine
of
because the states surrendered their sovereignty to that extent
when they granted Congress the power to regulate commerce," id. at 299 (Brennan, 3.,
dissenting; emphasis added), the majority gathered that he therefore thought that consent was irrelevant. This is simply not true.
The dissent was more than careful to distinguish sovereign immunity and the eleventh amendment. It expressly rejected the apparent merger of the concepts by the majority,
at 309, and then continued:
I emphatically question . . .that sovereign immunity is a constitutional limitation upon the federal judicial power to entertain suits against States. Indeed,
despite some assumptions in opinions of this Court, I know of no concrete evidence that the framers of the Amendment thought, let alone intended, that
even the Amendment would ensconce the doctrine of sovereign immunity.
The holding of the dissent quoted by the majority in footnote one pertains only to
the "ancient doctrine of sovereign immunity,"
and, therefore, not to the eleventh
amendment. If this were not so, the bulk of Justice Brennan's opinion would be meaningless, for he argues that Hans v. Louisiana, 134 U.S. 1 (1890), does not extend the
eleventh amendment to suits brought by an individual against his state. 411 U.S. at 30922. As a result of this interpretation, there was no need for the dissent to discuss consent because no eleventh amendment bar was presented.
Edelman v. Jordan, 415
U.S. 651, 687 (Brennan, J., dissenting).
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FURTHER JUDICIAL PROBLEMS IN THE WAKE OF

Employees

The lower courts have not been uniform in their analysis of Employees, and they have unfortunately, but predictably, adopted many of
that decision's shortcomings. Following the lead of Employees, many
courts have continued to confuse sovereign immunity and eleventh
amendment immunity. 1 0 In addition, the Court's opinion has misled
many lower courts into analyzing implied waiver cases in terms of
whether Congress has lifted the constitutional protection of the states.
Also, the highly questionable and contradictory conclusion of the Employees majority that FLSA did not indicate congressional intent to
override the states' immunity 4 ' has made it extremely difficult for the
142
lower courts to find evidence of such intent in other statutes.
Understandably, the most serious problem has been the continued
merging of common law and constitutional immunity. In Intracoastal
Transportation,Inc. v. Decatur County,'4 3 a divided Fifth Circuit panel
held that sovereign immunity barred a federal court action against the
Georgia Department of Transportation for damages to a boat resulting
from allegedly negligent operation of a drawbridge over a navigable
waterway.1 44 Both the majority and dissenting opinions failed to draw
the crucial distinction between the two types of immunity. The majority assumed that an inquiry into congressional intent under the PardenEmployees doctrine would necessarily concern the eleventh amendment's "constitutional shield."' 45 This confusion was shared by the
140. See notes 119-36 supraand accompanying text.
141. Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health
& Welfare, 411 U.S. at 273, 285.
142. The only statute in which intent has been found thus far is the federal patent
law. Lemelson v. Ampex Corp., 372 F. Supp. 708 (N.D. IM. 1974). For further discussion of this case, see text accompanying notes 159-64 infra.
143. 482 F.2d 361 (5th Cir. 1973). This interlocutory appeal concerned only a codefendant, the Georgia Department of Transportation. There was no dispute that the
department was the alter ego of the state. See Tounsel v. State Highway Dep't, 180
Ga. 112, 116, 178 S.E. 285, 288 (1935). Intracoastalwas the first circuit court decision
to consider the implications of Employees.
144. In expressly disapproving of the result the Fourth Circuit reached in Chesapeake
Bay Bridge & Tunnel Dist. v. Lauritzen, 404 F.2d 1001 (4th Cir. 1968), see notes
45-50 supra and accompanying text for a discussion of this case, the majority read Employees as adding to the guidelines of the Parden decision. Parden, they felt, held that
a state impliedly waives its sovereign immunity defense when it enters a field which is
regulated by a federal statute specifically creating a private remedy. 482 F.2d at 364.
Employees, according to the court, added the new requirement that Congress must have
expressly provided that the private remedy is to be applicable to the states. Id. at 365.
145. The majority viewed an express creation of a right of action as a prerequisite
to an implied waiver possibility. Even if the litigant had an implied right of action,
the majority would have refused to go further "into the murky waters of congressional
intent" by arguing that, since there was an implied right of action, Congress had also
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dissent, which stated baldly: "Georgia, by entering a federally regulated sphere of activity, waived whatever immunity it had at common
law or under the eleventh amendment. There the matter should
end."' 4 The Court of Appeals for the Eighth Circuit committed a similar error in Brennan v. Iowa, 4 7 an action by the Secretary of Labor
against the state of Iowa under FLSA.148 In denying the state's contention that the federal court suit was barred by the eleventh amendment, the court properly decided that the amendment had no appli-

cability to a suit instituted by the United States.149 However, the panel
lapsed into confusion when it said, "Thus, this suit against the State of
Iowa is not barred by a claim of sovereign immunity."' 5 ° Although
correct in fact, the latter proposition does not logically flow from the
former.'' A state's eleventh amendment immunity is not identical
with its sovereign immunity. The concepts demand independent consideration.
intended the remedy to be applicable to the states. "Such bootstrap logic can not withstand the constitutional shield erected by the eleventh amendment." 482 F.2d at 366
n.14.
Parden,however, held that Congress had absolute power to lift the sovereign immunity of the states, 377 U.S. at 190-92, 198. Although the majority may have been correct in refusing to go further into the "murky waters of congressional intent," they did
not have to overcome a "constitutional shield," but only a more fragile common law one.
146. 482 F.2d at 370 (Wisdom, J., dissenting). Judge Wisdom also read Employees
very narrowly:
The teaching of Employees may be stated as follows: Where (1) the fiscal burdens that would be placed on the states by the applicable federal statute
are great and the new federal scheme of regulation pervasive and (2) there
are alternative avenues for the enforcement of the private party's right under
the statute, a congressional intent to lift the states' immunity will not be inferred absent some indication to that effect in either the legislative history or
the statutory language. Id. at 369-70.
147. 494 F.2d 100 (8th Cir. 1974), petition for cert. filed, 43 U.S.L.W. 3064 (U.S.
April 19, 1974) (No. 73-1565).
148. Fair Labor Standards Act §§ 16(c), 17, 29 U.S.C. §§ 216(c), 217 (1970).
149. 494 F.2d at 103, citing United States v. Mississippi, 380 U.S. 128, 140-41
(1965).
150. 494 F.2d at 103.
151. "Sovereign immunity has meaning only where an individual seeks redress against
the sovereign." City of Newark v. United States, 254 F.2d 93, 98 (3d Cir. 1958) (emphasis in original). United States v. Texas, 143 U.S. 621 (1892), is the leading case
for this proposition:
The question as to the suability of one government by another government
rests upon wholly different grounds [than a suit by an individual]. Texas is
not called to the bar of this court at the suit of an individual, but at the suit
of the government established for the common and equal benefit of the people
of all the States. . . . The States of the Union have agreed, in the Constitution, that the judicial power of the United States shall extend to all cases arising under the Constitution, laws and treaties of the United States, without regard to the character of the parties, (excluding, of course, suits against a State
by its own citizens or by citizens of other States, or by citizens or subjects of
foreign States) . . . . The exercise, therefore, by this court, of such original
jurisdiction in a suit brought by one State against another. . . or. . . by the
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The failure of the Employees Court to provide such independent
consideration has led the lower courts to consider only whether the

eleventh amendment immunity of a state has been lifted by the applicable federal statute. Such an analysis is inadequate because it simply

assumes the highly debatable conclusion that Congress has the power
to abrogate the states' constitutional immunity; it also disregards the

Court's affirmation fin Employees that more than mere entry into a
federally regulated sphere is necessary before consent by a state will be
implied. 2 Significantly, the majority in Intracoastal Transporta-

tion did not read Employees as requiring waiver for a lifting of eleventh
amendment immunity once the requisite congressional intent is
found.' 53 And in Anderson v. Graham,'54 a suit in which retroactive
payments' 55 of Aid to Families with Dependent Children (AFDC)
funds' 5" were sought from the state of Nebraska, the Eighth Circuit

interpreted Employees as holding that FLSA made no express provision

15
for depriving the states of their eleventh amendment immunity. 7

The unfortunate implication, which must be rejected, is that analysis
in implied waiver cases concerns only that issue.

One result of this misstatement of the issue has been the lower
courts' understandable reluctance to find that Congress intended to do
United States against a State. . ., so far from infringing, in either case, upon
the sovereignty, is with the consent of the State sued. Such consent was given
by Texas when admitted into the Union upon an equal footing in all respects
with the other States. Id. at 646 (emphasis in original).
This holding probably countermands the inference in Beers v. Arkansas, 61 U.S. (20
How.) 527 (1858), that a defendant state may utilize the defense of sovereign immunity
in a suit initiated by a sister state. The Court there stated:
It is an established principle of jurisprudence in all civilized nations that
the sovereign cannot be sued in its own courts, or in any other, without its
consent and permission; but it may, if it thinks proper, waive this privilege,
and permit itself to be made a defendant in a suit by individuals, or by another
State. Id. at 529 (emphasis added).
152. Employees of the Dep't of Pub. Health & Welfare v. Department of Pub. Health
& Welfare, 411 U.S. at 280-81 n.1.
153. 482 F.2d at 365; cf. id. at 366 n.14. See note 144 supra.
154. 492 F.2d 986 (8th Cir. 1973).
155. Other post-Employees decisions which have dealt with retroactive payments of
improperly withheld federal funding include Edelman v. Jordan, 415 U.S. 651 (1974)
(AABD funding) (see text accompanying notes 165-88 infra); Wilson v. Weaver, 499
F.2d 155 (7th Cir. 1974) (AFDC funding); Alcala v. Bums, 494 F.2d 743 (8th Cir.
1974) (AFDC funding); Like v. Carter, 486 F.2d 552 (8th Cir. 1973) (welfare benefits); Dawkins v. Craig, 483 F.2d 1191 (4th Cir. 1973) (AFDC funding); Owens v.
Roberts, 377 F. Supp. 45 (M.D. Fla. 1974) (welfare benefits); Mothers & Childrens
Rights Organization, Inc. v. Stanton, 371 F. Supp. 298 (N.D. Ind. 1973)" (AFDC funding).
156. See Social Security Act § 402(a)(7), 42 U.S.C. § 602(a)(7) (Supp. H, 1972).
157. 492 F.2d at 991. The court concluded that the state had not waived its immunity. Id. at 992.
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anything so drastic as to nullify a state's constitutional rights."' To
date, only one plaintiff has been able to overcome this artificial constitutional hurdle that has been erected where only a common law barrier actually exists. In Lemelson v. Ampex Corp.,6 0 a patent infringement suit against an alter-ego agency of the state of Illinois, the District Court for the Northern District of Illinois held that the federal
patent law16 1 included states in its class of defendants and that the
state had consented to suit when it ordered a custom-made computer.
The company's agreement to indemnify the agency in the event of such
an action indicated to the court that the state also viewed itself as
amenable to the patent laws.' 6 ' Employees was validly distinguished
because patents, both constitutionally' 62 and by statute, 63 are exclu64
sively in the federal realm.
IMPLIED WAIVER, REVISITED:

Edelman v. Jordan

The Supreme Court again addressed the implied waiver issue in
the recent case of Edelman v. Jordan.16 5 A group of Illinois citizens
sued the Director of the Illinois Department of Public Aid asking for
retroactive payments of Aid to the Aged, Blind or Disabled (AABD)
funds improperly withheld according to federal standards. 6 The statute
sued under, however, did not expressly provide for a private right of
action.167 Although most of the opinion is devoted to discussing the
158. See, e.g., Safeguard Mut. Ins. Co. v. Pennsylvania, 372 F. Supp. 939, 947-48
(E.D. Pa. 1974) (holding that a state was not a "person" under the Civil Rights Act of
1871, 42 U.S.C. § 1983 (1970)); MacKethan v. Virginia, 370 F. Supp. 1, 2-5 (E.D.
Va. 1974) (holding that states are not included in the class of defendants intended by
the Securities Act of 1933, §§ 1 et seq., 15 U.S.C. §§ 77a et seq. (1970), and the Securities Exchange Act of 1934, §§ 10(b), 27, 15 U.S.C. §§ 78j(b), 78aa (1970)). See also
New Mexico v. American Petrofina, Inc., 501 F.2d 363, 371 (9th Cir. 1974) (although
not dealing directly with the eleventh amendment question, holding that sections one and
two of the Sherman Antitrust Act, 15 U.S.C. §§ 1, 2 (1970), do not apply to the states);
Board of Regents v. Dawes, 370 F. Supp. 1190, 1191 (D. Neb. 1974) (following Employees determination that FLSA "does not effect a waiver of sovereign immunity by
the states").
159. 372 F. Supp. 708 (N.D. Ill. 1974).
160. 35 U.S.C. §§ 1 et seq. (1970).
161. 372 F. Supp. at 712.
162. U.S. CONsT. art. I, § 8, cl. 8.
163. 35 U.S.C. §§ 1 et seq. (1970).
164. 372 F. Supp. at 715. The court also distinguished Employees in that private
enforcement is necessary in patent infringement cases. It noted that Employees did not
overrule Parden or change any of the principles upon which the Lemelson court relied.
Id.
165. 415 U.S. 651 (1974).
166. Act of July 25, 1962, Pub. L. No. 87-543, § 1602(a)(8), 76 Stat. 198, as
amended, 42 U.S.C.A. § 802 (Supp. 1974).
167. 415 U.S. at 674.
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threshold eleventh amendment question of whether the suit was directed

against the state rather than an individual official, 168 the Court briefly
treated the issues of congressional intent and implied waiver. 169 Unfortunately, the majority opinion 70 did little to dispel the confusion
which persists in the area.
Once again, a majority of the Court blurred the critical distinction between sovereign immunity and the eleventh amendment. The
Court summarized Parden and Employees as follows:
The question of waiver or consent under the Eleventh Amendment was
found in those cases to turn on whether Congress had intended to abrogate the immunity in question, and whether the State by its participation
in the program authorized by Congress had in effect consented to ,the abrogation of that immunity.171
If Parden held, as the Court here intimates, that Congress had abrogated the constitutional immunity of the states, then it also certainly
held that Congress had the power to do so and that state consent to that
abrogation was unnecessary. The more logically consistent view of
Parden is, of course, that by lifting the common law sovereign immunity of the states under FELA, Congress expressed its desire for private
litigants to be able to sue states in all courts. 72 It could then be more
readily assumed that the state, in the interest of cooperative federalism,
had consented to suits under the Act which were brought in the federal
courts.' 73 In Parden the implied waiver of eleventh amendment immunity was demonstrated when the state commenced an activity which
74
would expose it to liability under a prior act of Congress.'

168. The main inquiry was whether the suit fell within the boundaries of Ex parte
is also well established that
Young, 209 U.S. 123 (1908). The Court held that "[i]t
even though a State is not named a party to the action, the suit may nonetheless be
barred by the Eleventh Amendment." 415 U.S. at 663; see Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 464 (1945). The Court on the facts of the case concluded that the eleventh amendment was applicable. 415 U.S. at 660-71.
169t.415. U.S. at 671-77.
170. -Justice Rehnquist wrote the opinion of the Court in which he was joined by
Chief Justice Burger and Justices Stewart, White, and Powell. Justices Douglas and
Brennan filed separate dissents. Justice Marshall dissented with an opinion in which
Justice Blackmun joined.
171. 415 U.S. at 672.
172. See notes 19-27 supra and accompanying text.
173. It might seem somewhat anomalous to hold that a state has "consented" to being sued when in an actual lawsuit the state is expressly denying the fact. However,
such a tension is inherent in the Parden decision (and thus the implied waiver doctrine),
and it must be kept in mind that neither the Employees nor the Edelman majority disavowed Parden'scontinued validity. See 411 U.S. at 281 & n.1; 415 U.S. at 671-72.
174. Certainly, the participation in a federal program such as AABD, 42 U.S.C. §§
1382-85 (1970), is even a stronger indication of a state's consent to be sued in the federal courts. See note 179 infra.
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The majority found Parden and Employees inapposite to the
Edelman factual situation because "in this case the threshold fact of

congressional authorization to sue a class of defendants which literally
includes states is wholly absent. ' '17r This statement cannot literally
be true because the Court failed to find that requisite congressional authorization in Employees and held that FLSA did not include states in
its class of defendants. 176 Perhaps the Edelman Court intended to indi-

cate its approval of the doctrine that, before an implied waiver analysis
will be entertained, the individual must be exercising a right of action
expressly given under the federal statute." 7 However, the lack of clar17
ity on this point is regrettable. 1
The Edelman Court then concluded that a state which merely participates in a program through which the federal government provides
assistance does not thereby expressly consent to suit in the federal
175. 415 U.S. at 672.
176. Oddly enough, the Edelman opinion itself later states that, in Employees, the
question of whether the described class of defendants in FLSA included states "was decided adversely to the putative plaintiffs. . . ." Id. at 674.
177. Such a conclusion is buttressed by the Court's rejection of the argument that
by linking the Civil Rights Act of 1871, 42 U.S.C. § 1983 (1970), and HEW regulations
of the AABD program, 45 C.F.R. § 205.10 (1973), congressional intent could be shown
to create a cause of action for public aid recipients.
178. This continuing confusion in the implied waiver field is especially perplexing because the Court does apparently still regard the doctrine of sovereign immunity and the
eleventh amendment to be distinct concepts. In response to the plaintiff's argument that
since Illinois had abolished its common law immunity in its state courts there was also
no federal court bar, the Court countered, "[w]hether Illinois permits such suit to be
brought against the State in its own courts is not determinative of whether Illinois has
relinquished its Eleventh Amendment immunity from suit in the federal courts." 415
U.S. at 677 n.19. The Court cited Chandler v. Dix, 194 U.S. 590 (1904), see note 120
supra.
Justice Marshall, in a dissenting opinion joined by Justice Blackmun, felt that Congress had provided an express remedy in the Civil Rights Act of 1871, 42 U.S.C. § 1983
(1970):
Every person who, under color of any statute, ordinance, regulatioh1 c0.
torn or usage, of any State or Territory, subjects, or causes to be subjectyd, driy
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress.
The majority's answer was that "it has not been heretofore suggested that § 1983
was intended to create a waiver of a State's Eleventh Amendment immunity merely because an action could be brought under that section against state officers, rather than
against the State itself." 415 U.S. at 675-77. The Court also refused to link section
1983 with the AABD program:
The only language in the Social Security Act which purports to provide a federal sanction against a State was found in former 42 U.S.C. § 1384 (now replaced by substantially similar provisions in 42 U.S.C. § 804), which provided
for termination of future allocations of federal funds when a participating State
failed to conform with federal law. This provision by its terms does not authorize suit against anyone. . . ." Id. at 674.
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Assuming that its earlier discussion should be read as re-

quiring an express federal right of action before consideration of implied waiver becomes appropriate,"" the Court was undoubtedly correct in applying the express waiver test where the plaintiff was asking

the Court to imply a right of action.' 8 '

However, its analysis sug-

gests that the Court failed to appreciate that the express and implied

waiver doctrines require separate tests.

The conclusion that express

consent was lacking was presented as a rebuttal to the Seventh Circuit's

holding that Illinois had "constructively consented" by participating
in the AABD program.'8 2 The discussion in the circuit court, however,

was an explicit application of the Parden implied waiver concept.'8 3

Also, the Court's reliance on Employees demonstrates the same confusion. If the plaintiffs lost on the waiver issue under FLSA, the majority

reasoned, it must certainly lose under AABD.18

The earlier case is

179. 415 F.2d at 673-74. Justice Marshall in dissent presented the beginning of a
strong argument for express waiver, but unfortunately did so in a purported implied
waiver framework. Id. at 688-96.
The Secretary of Health, Education and Welfare, pursuant to his power to make
rules and regulations for the efficient administration of the Social Security Act, 42
U.S.C. § 1302 (1970), imposes the burden on participating states to provide fair hearings
for welfare claimants. 45 C.F.R. § 205.10 (1973). One function of such hearings is to
review the accuracy of an initial agency determination of ineligibility, 45 C.F.R. §
205.10(a) (12) (ii) (A) (1973), and subsection (18) of the state plan requirements stipulates that each state plan must provide that "[wihen the hearing decision is favorable
to the claimant, . . . the agency shall promptly make corrective payments retroactively
to the date the incorrect action was taken," id. § 205.10(a)(18) (emphasis added).
According to Justice Marshall, when "Illinois chose to participate in the AABD program
with its eyes wide open" and then included provisions in its state plan for retroactive
payments, it could easily be seen to have thereby waived its eleventh amendment
rights. 415 U.S. at 693. The majority, although it took note of other subsections
which deal with federal financial participation, id. at 675 n.17, did not discuss subsection
(18). Reasoning similar to thatof the dissent was persuasive to the three-judge district
court panel in Owens v. Roberts, 377 F. Supp. 45 (M.D. Fla. 1974), but the judgment
was later amended to conform with Edelman.
180. Seenote 177 supra and accompanying text.
181. The Court quoted from Murray v. Wilson Distilling Co., 213 U.S. 151, 171
(1909), and Great N. Ins. Co. v. Read, 322 U.S. 47, 54 (1945). 415 U.S. at 673.
182. The Court of Appeals for the Seventh Circuit had so held in Jordan v. Weaver,
472 F.2d 985, 995 (7th Cir. 1973), rev'd sub nom. Edelman v. Jordan, 415 U.S. 651
(1974). The court relied heavily on Briggs v. Sagers, 424 F.2d 130 (10th Cir.), cert.
denied, 400 U.S. 829 (1970), and the dissent in the Eighth Circuit Employees decision,
452 F.2d 820, 827 (8th Cir. 1971), aff'd, 411 U.S. 279 (1973).
183. Jordan v. Weaver, 472 F.2d 985, 995 (7th Cir. 1973), rev'd sub nom. Edelman
v. Jordan, 415 U.S. 651 (1974).
184. The Court's complete statement of this point is as follows:
Since Employees . . . where Congress had expressly authorized suits
against a general class of defendants and the only thing left to implication was
whether the described class of defendants included States, was decided adversely to the putative plaintiffs on the waiver question, surely this respondent
must also fail on that issue. 415 U.S. at 674.
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totally irrelevant on this point, however, because the Court itself had
just distinguished Employees from the express waiver situation presented in Edelman.8 5 The danger is very real that future courts
might construe Edelman as mandating the same high presumption
against state consent in implied waiver cases as is required for express
waiver.'8 6 Should this happen, the Parden concept of implied waiver
certainly
will in effect have been abandoned altogether, a result which
87
should not be achieved except through an explicit overruling.1
Edelman, then, not only fails to clarify the implied waiver concept
but also is a threat to its continued existence. The opinion implies
that a state still must consent before its eleventh amendment protection
is abrogated; 8 8 but positive guidelines, not mere incidental treatment
and implied assertions, are necessary to untangle the situation left in
the wake of Pardenand Employees.
PROPOSED ANALYSIS FOR IMPLIED WAIVER CASES

The conflicting interpretations and results in the cases discussed
in this Comment graphically underscore the need for a comprehensive
statement of guiding principles. The two-tiered test adopted in Parden,
but generally misapplied and misunderstood in subsequent case law,18 9
should form the basis for such an analysis. The Parden test requires
an inquiry into first, whether Congress intended to remove the states'
sovereign immunity and second, whether the state waived its constitutional immunity to suit in a federal court.
The adoption of a two-tiered test is necessary in order to clarify
the distinctions between these two different immunities; such a structure avoids the problems and inconsistencies that occur when courts
imprecisely apply these separate doctrines. 1 0 Thus, the proposed test
185. Id. at 672.

186. Justice Marshall took the first step toward this possible interpretation in his dissent when he stated, while arguing that Illinois had impliedly waived its eleventh amendment immunity, "I have no quarrel with the Court's view that waiver of constitutional
rights should not lightly be inferred." Id. at 693 (Marshall, J., dissenting). He thereafter emphasized, however, that such a waiver can be inferred from a state's actions and
not only from a state statute, as a .ursory reading of the majority opinion might indicate.
See id. at 673.
187. It must be emphasized that Edelman, on its facts and due to its distinguishing
of Parden and Employees, does not mandate such a heavy presumption against waiver
in situations where Congress has lifted the sovereign immunity of the states.
188. 415 U.S. at 672.
189. For a recent exception to this general tendency, see Employees of the Dep't of
Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. at 287-98
(Marshall, J., concurring in the result).
190. See notes 119-36 supra and accompanying text.
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is expressed as two basic questions which are supplemented by detailed
guidelines to be used in applying the test. These guidelines fully recognize the vitality of the eleventh amendment by rejecting the expansive interpretation of Parden which would dictate a finding of implied
waiver whenever a state acts in a sphere potentially subject to federal

regulation.' 91 Furthermore, the proposed test is consistent with traditional notions of cooperative federalism19 2 because the test does not re-

quire the states to waive their constitutional immunity as a condition of
operating in a federally regulated sphere. At the same time, the guide-

lines preserve the ability of Congress to provide a federal remedy to be
granted exclusively by a state court. This result is achieved by recognizing that when Congress acts pursuant to one of its constitutional

powers it can remove a state's sovereign immunity by authorizing
suit in a state court even though a similar suit in a federal court
would be barred by the eleventh amendment. 19 3 Finally, both Parden
and Employees can be harmonized with the proposed analysis.1 94

This analysis assumes that when a litigant sues a state or its alterego agency, 195 the state will attempt to defeat the claim by asserting

the defense of sovereign immunity.' 96 The state is likely to make this

191. See text accompanying notes 35-51 supra.
192. This term was used in King v. Smith, 392 U.S. 309, 316 (1968), to describe
public assistance programs where the federal government funds programs that are administered by the states. For the use of this term in this sense, see also Jefferson v. Hackney, 406 U.S. 535, 542 (1972).
193. See Employees of the Dep't of Pub. Health & Welfare v. Department of Pub.
Health &Welfare, 411 U.S. 279 (1973).
194. Edelman need not be harmonized because it distinguishes itself from implied
waiver cases. 415 U.S. at 672.
Parden can easily be reconciled by adopting a narrow reading of that case. See,
e.g., Red Star Towing & Transp. Co. v. Department of Transp., 423 F.2d 10 (3d Cir.
1970).
Employees can be harmonized for four reasons: (1) Its footnote one illustrates that
consent by a state is still necessary for the removal of eleventh amendment immunity.
411 U.S. at 281 n.l. (2) Parden was cited approvingly by the Court and was said to
turn "on the question of waiver." Id. at 282. (3) The majority appeared to impliedly
accept the assertion of the concurring opinion that the petitioners would have a right
of action in the state courts. Id. at 287. Granted, this led the Court into a logical
impasse, see notes 126-30 supra and accompanying text, but it lends credence to the position that the majority would have adopted the reasoning of the concurring opinion if
they had decided that FLSA lifts the sovereign immunity of the states. (4) By rejecting
some statements as mere lapses, the holding of the Court can be seen to answer only
the first part of the proposed test. Since it was resolved in the negative (that Congress
did not intend to lift the general immunity of the states), the examination of the second
question (whether Missouri had impliedly consented to suit) was obviated.
195. See note I supra.
196. The assumption will not always be true. The doctrine of sovereign immunity
has been eroded in many states, see, e.g., Spencer v. General Hosp., 425 F.2d 479
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argument whether the suit is in state or federal court.'1 7 If the state
raises this defense, and the litigant is presenting a claim under a federal statute, 0 8 the first question presented by the proposed test is: Has
Congress lifted the state's protective veil of sovereign immunity?
Abrogationof Sovereign Immunity

The most stringent as well as the most sensible interpretation of
Employees and Edelman is that conagressional intent to lift the states'
common law immunity will be found only in a statute which creates an
express private right of action. 199 If Congress establishes only regulatory and/or penal provisions in a statute,200 it is not reasonable or
fair to the states to assume that Congress, sub silentio, intended to strip
away a state's sovereign immunity. 201 When Congress does establish
a private right of action,202 the issue for determination should be
whether the states are included in the class of defendants.2 0 3 Ideally,

the language of the statute or its legislative history will be explicit on
this point, 20 4 but generally this will not be true. In the latter situation,
several factors should be regarded as significant:
(D.C. Cir. 1969); Parish v. Pitts, 244 Ark. 1239, 429 S.W.2d 45 (1968); Evans
v. Board of County Comm'rs, 174 Colo. 97, 482 P.2d 968 (1971); Sherbutle v.
Marine City, 374 Mich. 48, 130 N.W.2d 920 (1964); Ayala v. Philadelphia Bd. of Pub.
Educ., 453 Pa. 584, 305 A.2d 877 (1973). Furthermore, the state may have expressly
consented to suit. See note 17 supra.
197. See Medicenters of America, Inc. v. Virginia, 373 F. Supp. 305, 307 (E.D. Va.
1974).
198. As subsequently interpreted, both Employees and Edelman rejected the broad
reading of Parden that a state surrendered its sovereign immunity as soon as it entered
a federally regulated sphere. Lemelson v. Ampex Corp., 372 F. Supp. 708, 714 (N.D.
111 1974).
199. Compare notes 175-78 supra and accompanying text.
200. See, e.g., Rivers and Harbors Appropriation Act of 1899, 33 U.S.C. §§ 401 el
seq. (1970).
201. See Intracoastal Transp., Inc. v. Decatur County, 482 F.2d 361 (5th Cir. 1973);
Red Star Towing & Transp. Co. v. Department of Transp., 423 F.2d 104 (3d Cir. 1970);
Centraal Stikstof Verkoopkantoor, N.V. v. Alabama State Docks Dep't, 415 F.2d 452
(5th Cir. 1969); DeLong Corp. v. Oregon State Highway Comm'n, 233 F. Supp. 7 (D.
Ore. 1964), affl'd, 343 F.2d 911 (9th Cir.), cert. denied, 382 U.S. 877 (1965).
202. Even an authoritative implication of a private right of action, see, e.g., Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 13 n.9 (1971) (implied right
of action under section 10(b) of the Exchange Act of 1934), will not suffice to show
the requisite congressional intent unless failure to countermand that interpretation in
subsequent legislation can be viewed as an explicit congressional adoption of the right.
203. Edelman v. Jordan, 415 U.S. at 672; Employees of the Dep't of Pub. Health
& Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279 (1973); Intracoastal
Transp., Inc. v. Decatur County, 482 F.2d 361 (5th Cir. 1973).
204. See, e.g., Clean Air Act § 12(a)(1), 42 U.S.C. § 1857h-2(a)(1) (1970). It
provides in relevant part:
(a) [Alny person may commence a civil action on his behalf-(l) against
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1. The Major Purpose of the Statute. A basic rule in statutory
construction is that legislation should be interpreted in the light of its
major purpose. 20 5 When allowing a state to be protected by sovereign

immunity would clearly prejudice the effeotuation of that purpose,
strong evidence should be required that Congress intended such a result.

The absence of this inquiry should be considered one of the

major failings in the Employees opinion. 20 6 Certainly, the interests
which the federal statute was designed to protect are the most reliable

indications of coitgressional intent. Congress unquestionably attaches
greater importance to redressing the wrongs Which engaged its atten-

tion than to safeguarding a common law right of the states which is
rapidly losing its vitality.20 7 Unusually broad language in the statute
under consideration or a legislative history indicating comprehen-

sive coverage will add weight to this position in a particular case,
but neither should be necessary. 20

Unless the statute specifically ex-

cludes states from its class of defendants or affords them special treatment,20 0 the presumption should be that Congress intended to make
any person (including (i) the United States, and (ii) any other governmental instrumentality or agency to the extent permitted by the Eleventh Amendment to the Constitution) who is alleged to be in violation of (A) an
emission standard or limitation under this Act or (B) an order issued by
the Administrator or a State with respect to such a standard or limitation ....

The district courts shall have jurisdiction
standard or limitation, or such an order. .

. . .
.

to enforce such an emission

. Id. § 12(a)(1).

See also Federal Water Pollution Control Act § 2(a), 33 U.S.C. § 1365(a) (Supp. II,
1972).
205. "A statute is to be construed with reference to its manifest object, and if the
language is susceptible of two constructions, one which will carry out and the other will
defeat such manifest object, it should receive the former construction." In re National
Guard, 71 Vt. 493, 499, 45 A. 1051, 1053 (1899). See generally 2A C.D. SANDS, supra
note 87, § 4704.
206. The Court in effect placed the burden upon the plaintiffs to show specific evidence that Congress elevated the purpose of the statute above the preservation of state
immunity. See Employees of the Dep't of Pub. Health & Welfare v. Department of Pub.
Health & Welfare, 411 U.S. at 285. But such indications are clearly a result of the
Court's confusion of constitutional and sovereign immunity. See notes 119-36 supra and
accompanying text.
207. See note 196 supra.
208. Parden should not be read to the contrary. Although broad language in FELA
and its legislative history was cited, 377 U.S. at 187-89, the holding of the Court was
clear:
Where, as here, Congress by the terms and purposes of its enactment has given
no indication that it desires to be . . hindered in the exercise of its constitutional power, we see nothing in the Constitution to obstruct its will. Id. at
198.
209. See, e.g., Equal Employment Opportunity Act § 4(f)(1), 42 U.S.C. § 2000e-5
(f)(1) (Supp. II, 1972); Fair Labor Standards Act §§ 1 et seq., 29 U.S.C. §§ 201 et
seq. (1970).
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any right of action effective against the states.2 10
2. The Nature of Available Remedies. If omitting states from

the class of defendants would leave some of the persons protected by
the act with a right without a truly effective remedy in any court, Congress should not be presumed -to intend "so pointless and frustrating a
result."2 '- In weighing the effectiveness of alternative remedies, emphasis should be placed upon how widely available the alternatives

actually are. If, as in Employees, the other remedy is necessarily
available in only a miniscule percentage of cases, 21 2 the inference
should be that Congress did not intend such an inadequate procedure
to be the only vindication of the rights provided by the statute.21 ' A
similar conclusion would be indicated if an alternative remedy, while

generally available, were substantially less effective than a private right
of action; for example, the alternative remedy should be deemed insuf-

ficient if those enforcing it are given resources so limited that they can
214
conduct a vigorous advocacy in only a few cases.
3. The Pervasiveness of Federal Regulation. The more pervasive the scheme of federal regulation in the area involved, the more

probable it is -that Congress intended a statute to have a thorough and
uniform application. One result of this truism should be a greater judicial reluctance to exclude states from the general class of defendants

subject to a federal statute in a heavily regulated area. This factor
should be conclusive in areas exclusively in the federal domain, such
as patents, 1 15 and of great importance in areas where express consti210. Congress quickly showed its disapproval of inferences in Employees that suggest
the opposite presumption, 411 U.S. at 285, by effectively overruling the Court in its 1974
amendments to FLSA, Pub. L. No. 93-259 § 6(d)(1) (April 8, 1974). For the text
of the relevant provisions, see note 223 infra.
211. Parden v. Terminal Ry., 377 U.S. at 190.
212. 411 U.S. at 287. However, the litigants in Employees later actually did recover
most of their claim in a suit brought by the Secretary of Labor. Letter from A.L.
Zwerdling, counsel for plaintiffs, to Duke Law Journal, Oct. 11, 1974, on file at the
Duke Law Journal.
213. See notes 112-16 supra and accompanying text.
214. Even in the hypothetical case of an alternate means of enforcement being generally available and fully effective there would still be no reason to believe that Congress
did not intend to give both options to the litigant suing a state. When it has not so
intended, Congress has clearly expressed itself in the past. See, e.g., Age Discrimination
in Employment Act of 1967, § 7, 29 U.S.C. § 626(c) (1970); Equal Employment Opportunity Act of 1972, § 4(f), 42 U.S.C. § 2000e-5(f) (1) (Supp. II, 1972).
215. U.S. CONST. art. I, § 8, cl. 8. See Lemelson v. Ampex Corp., 372 F. Supp. 708
(N.D. II. 1974). But cf. Hercules, Inc. v. Minnesota State Highway Dep't, 337 F. Supp.
795, 798 (D. Minn. 1972) (sovereign immunity does not bar federal injunctive relief
for patent infringement, but plaintiff may not recover damages).
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tutional powers have been delegated to Congress, such as interstate
commerce.21 6
4. The Scope of State Activity. The Employees Court suggested
that especially clear evidence of congressional intent should be required
when the potentially affected state activity is extensive and when applying the federal statute to the states would be correspondingly burden-

some. 217 Although this contention has superficial appeal, it is a factor
which should normally receive little weight. In -the ordinary case, this
consideration should bow to the larger purposes served by the statute.2 1

Congress should be viewed as having determined that the statutory
benefits conferred upon the general public outweigh the impact upon
state treasuries, or the burdens it places on a state's bureaucracy.
5. The Proprietary-GovernmentalFactor. A shallow reading of
the Employees majority opinion suggests that this factor should be given

determinative effect in deciding whether a statute has removed a state's
sovereign immunity.2 19 The Employees Court, however, closely linked

this factor with the increased-financial-burden argument just discussed. 220 To a great extent, then, the two contentions are identical;
and the same considerations would militate against ascribing overrid-

ing importance to either.

However, the nature of the state activity

should not be discarded as totally irrelevant.

It is not unreasonable

to assume that Congress would be less willing to impose liability upon
a state function which has been historically immune from suit than upon

a state's attempt to profit from a type of enterprise traditionally in private hands. 221 But this factor2 2should be carefully considered along
with the others discussed herein.

3; see Petty v. Tennessee-Missouri Bridge Comm'n,
216. U.S. CONST. art. I, § 8, cl.
359 U.S. 275 (1959).
217. 411 U.S. at 284-85. The Court was concerned with the "enormous fiscal burden" that the payment of retroactive overtime compensation, liquidated damages
of an equal amount, and plaintiffs' attorney fees would place on the states. Id. at 281,
284-85.
218. See notes 205-10 supra and accompanying text.
219. For a subsequent decision which has attached great significance to this factor
in its interpretation of Employees, see McKethan v. Virginia, 370 F. Supp. 1 (E.D. Va.
1974).
220. See 411 U.S. at 284-85.
221. See note 102 supra and accompanying text.
222. There is still another reason that works against giving the proprietary-governmental factor determinative effect. Many states disagree on whether a given enterprise
is proprietary or governmental. See note 100 supra. Since the implied waiver doctrine is governed by federal law, Parden v. Terminal Ry., 377 U.S. at 196, see note 29
supra and accompanying text, this will mean that a federal common law win have to
be developed in this area (bringing in its wake a raft of Erie problems, see Erie R.R.
v. Tompkins, 304 U.S. 64 (1938)). Even if state law is still followed, the problem will
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If the court finds that Congress has lifted the common law im-

munity of the states, 22 3 the proposed analysis is then complete for the
litigant who is suing in state court, and the court should hear his
claim on its merits. If the litigant is in federal court, the proposed test
requires that a second question be answered affirmatively. That question is: Has the state impliedly waived its eleventh amendment immunity? 224
not be solved, for in that event the proprietary-governmental factor would argue for opposite inferences from identical factual situations simply because they arose in different
states.
223. Congress can, of course, obviate such a detailed analysis as is suggested above
by clearly specifying that the states' sovereign immunity defense has been lifted. One
district court has already consented to hear argument on whether the Fair Labor Standards Amendments of 1974, Pub. L. No. 93-259, § 6, 26 (April 8, 1974), have in effect
overridden the Employees decision. Carey v. White, 375 F. Supp. 1327 (D. Del. 191/4).
The outcome hardly seems in doubt. Section 6(d)(1) of the 1974 amendments has
amended the second sentence of section 16(b) of FLSA to read as follows:
Action to recover such liability may be maintained against any employer (including a public agency) in any Federal or State court of competent jurisdiction by any one or more employees for and in behalf of himself or themselves
and other employees similarly situated. Pub. L. No. 93-259, § 6(d) (1) (April
8, 1974). (Emphasis added.).
The Wall Street Journal reports that the National League of Cities plans to ask the Supreme Court to declare this section unconstitutional. Wall Street Journal, Oct. 1, 1974,
at 1, col. 5.
Congress has also expressed its desire that no litigants will be injured by what it
obviously considers to be the faulty interpretation of FLSA given by the Employees
Court. It continues in section 6(d) by adding the following provision to section 6 of
the Portal-to-Portal Pay Act of 1947, 29 U.S.C. § 255 (1970):
(d) [With respect to any cause of action brought under section 16(b)
of the Fair Labor Standards Act of 1938 against a State or a political subdivision of a State in a district court of the United States on or before April 18,
1973 [the date of the Employees decision], the running of the statutory periods of limitation shall be deemed suspended during the period beginning with
the commencement of any such action and ending one hundred and eighty days
after the effective date of the Fair Labor Standards Amendments of 1974, except that such suspension shall not be applicable if in such action judgment
has been entered for the defendant on the grounds other than State immunity
from Federal jurisdiction. Pub. L. No. 93-259, § 6(d) (2)(A) (April 8, 1974).
Congressional intent to lift a state's sovereign immunity has also been effectively
related in the Clean Air Act § 12(a)(1), 42 U.S.C. § 1857h-2(a)(1) (1970) (see note
204 supra for the text), and in the Federal Water Pollution Control Act § 2(a), 33
U.S.C. § 1365(a) (Supp. II, 1972).
224. On this point the Court has not been very helpful to date. The only clarifying
example given by a majority of the Court is in Parden. There the Court instructed that
a state which began operating an interstate railroad approximately twenty years after
the enactment of FELA had "necessarily consented to such suit as was authorized by
that Act." 377 U.S. at 192.
It should be noted that of the five majority Justices of Parden only Justice Brennan,
the lone dissenter in Employees, remains on the bench. On the other hand, of the four
Parden dissenters, three remain. In addition, Justice Marshall, who had not yet been
appointed when Parden was decided, has related that "[flor me at least, the concept
of implied consent or waiver relied upon in Parden approaches, on the facts of that case,
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Waiver of ConstitutionalImmunity
The dissenting Justices in Parden225 and the concurring Justices
in Employees2 argued that a waiver of constitutional immunity demands the same sort of knowledgeable and intelligent choice as the
relinquishment of a personal constitutional right. 2 7 The difficulties
the outer limit of the sort of voluntary choice which we generally associated with the
concept of constitutional waiver." Employees of the Dep't of Pub. Health & Welfare
v. Department of Pub. Health & Welfare, 411 U.S. at 296 (Marshall, J., concurring).
The concurring opinion of Employees expressed the view of two Justices that a state
does not consent by merely continuing vital public services. 411 U.S. at 296 (Marshall,
J.,concurring). The Employees majority, of course, did not reach the question of
whether Missouri had consented to suit, and neither did the dissent.
Finally, three dissenting Justices in Edelman, after finding the Civil Rights Act of
1871 applicable, 42 U.S.C. § 1983 (1970), agreed that by accepting federal funds the
state had consented to suit under that law. 415 U.S. at 678-79, 686-87 (Douglas, J.,
dissenting); id. at 688-96 (Marshall, J.,dissenting). Justice Brennan did not reach the
issue of consent due to his belief that the eleventh amendment is inapplicable to a suit
against a state by its own citizen. Id. at 687 (Brennan, J.,
dissenting).
The majority in Edelman should not be seen to have given any opinion as to what
actions amount to an implied waiver. Since it had just distinguished Parden and Employees, id. at 672, it is obvious that the Court had an express waiver in mind when
it held:
The mere fact that a State participates in a program through which the Federal Government provides assistance for the operation by the State of a system
of public aid is not sufficient to establish consent on the part of the State to
be sued in the federal courts. Id. at 673.
This interpretation is given weight by the Court's subsequent refusal to find the Civil
Rights Act of 1871, 42 U.S.C. § 1983 (1970), applicable. 415 U.S. at 674-77.
The eleventh amendment defense may be raised initially in the court of appeals or
the Supreme Court. Id. at 678. Ford Motor Co. v. Department of Treasury, 323 U.S.
-59 (1945), held:
[The Attorney General of Indiana] appeared in the federal District Court and
the Circuit Court of Appeals and defended the suit on the merits. The objection to petitioner's suit as a violation of the Eleventh Amendment was first
made and argued by Indiana in this Court. This was in time, however. The
Eleventh Amendment declares a policy and sets forth an explicit limitation on
federal judicial power of such compelling force that this Court will consider
the issue arising under this Amendment in this case even though urged for the
first time in this Court. Id. at 466-67, quoted in Edelman v. Jordan, 415 U.S.
at 678.
225. 377 U.S. at 200 (White, I.,
dissenting).
226. 411 U.S. at 296 (Marshall, J.,
concurring). Both Justice Marshall in Employees
and Justice White in Parden cited Fay v. Noia, 372 U.S. 439 (1963), and Johnson v.
7erbst, 304 U.S. 458 (1938). 411 U.S. at 296; 377 U.S. at 200.
227. The suggestion that this standard should be extended to eleventh amendment
cases has been harshly criticized:
The use of this habeas corpus standard in the context of the eleventh amendment waiver by the state is somewhat disingenuous, since habeas decisions involve the waiver of crucial legal rights of individuals in quasi-criminal proceedings. Where personal freedom is not at stake, the use of such a strict test exalts form over substance. Furthermore, since a state can waive only through
agents, it can never have personal knowledge of the rights which it relinquishes. A Practical View of the Eleventh Amendment 1495 (footnote omitted).
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of applying such a test in the eleventh amendment area, however, are
obvious: by whom is this intelligent choice to be made, and how is it
to be manifested?
The proper analysis on this point must look to the faot that, by
lifting the sovereign immunity of the states, Congress has indicated its
choice that private citizens should be able to sue the states. Although
this determination will not alone suffice to lift the constitutional im-

munity of the states, it should be assumed that the states, "in pursuit
of harmonious federalism,"22 would acquiesce knowingly and intelligently to such suits. The presumption should be in favor of state
consent, therefore, and not against it.
In determining whether a state has impliedly consented to suit in
federal court,22 9 the following factors should be considered:
1. Timing and Nature of the State Activity. The Parden Court
strongly suggested that, if the state enterprise in question was begun
after the effective date of the federal statute, this should be almost conclusive evidence of consent on the part of the state. 230 This inference
was later seized upon as a basis for distinguishing Parden, and the
usual result was to consider the implied waiver analysis totally inapplicable when the state activity antedated the federal statute.28 1 However, an isolated inquiry into the state-federal time sequence is potentially misleading. It must be remembered that Parden dealt with a
nonessential state function. It is reasonable to find an implied waiver
when such a function is commenced after Congress has indicated its
desire that those subject to a federal statute be liable to suit. But a
similar analysis is appropriate when a nonessential state activity anteAnother commentator suggests:
[Ilt is patently obvious that the considerations which required the development
of the doctrine of waiver as applied to individual rights and privileges are not
the same as those which bear on the issue of the states' sovereign immunity
. The likelihood that certain activities of a state will become subject to
the remedy provisions of federal legislation does not provide the possibilities
for abuse that confront an individual faced with loss of his freedom due to alleged criminal activity. 40 U.M.K.C.L. REv. 347, 353 (1972).
228. 411 U.S. at 286.
229. It should be remembered that this decision turns on federal law. The Parden
Court stated:
But such compacts do not present the only instance in which the question of
whether a State has waived its immunity is one of federal law. This must be
true whenever the waiver is asserted to arise from an act done by the State
within the realm of congressional regulation; for the congressional power to
condition such an act upon amenability to suit would be meaningless if the
State, on the basis of its own law or intention, could conclusively deny the
waiver and shake off the condition. 377 U.S. at 196.
230. Id. at 192. See note 28 supra and accompanying text.
231. See, e.g., Employees of the Dep't of Pub. Health & Welfare v. Department of
Pub. Health & Welfare, 452 F.2d 820 (8th Cir. 1971), aff'd, 411 U.S. 279 (1973).
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dates an act of Congress which includes the state activity within its
scope. Giving the states a choice of either relinquishing such an activity or waiving their immunity to suits in federal court certainly does
not vitiate the plain meaning of ,the words "waiver" and "consent."
This emphasis upon the nature of the state activity would also allow
a state to preserve its constitutional immunity if changing public attitudes or social and economic conditions left a state with no real choice
but to enter an area already regulated by federal statute. A betterbalanced analysis, therefore, would examine the importance of the
state function, and the inquiry would not vary materially if the time
sequence were reversed. A trivial, nonessential state activity commenced before the beginning of federal regulation should not be
equated with the basic governmental operations which a state cannot
consider abandoning merely because of possible liability under a federal
statute. It is obvious that finding waiver in the former instance should
be a far easier task.
2. The Proprietary-GovernmentalTest. As in the congressionalintent analysis, 32 no definite conclusion should result from merely
labeling a state activity as "proprietary" or "governmental." Such
an inquiry, however, can aid in properly weighing the effect which -the
nature of the state enterprise should have upon a determination of implied waiver. States are operating many enterprises which in private
hands would be fully subject to federal regulation.2 3 3 While engaging
in such operations, states should be deemed to accept the hazards as
well as the benefits. Conversely, courts should be more reluctant to
find a waiver of immunity when a state is merely performing the traditional, governmental functions which are essential to its citizens.2 84
Nevertheless, the use of -these labels should be regarded as merely incidental to the inquiry into how vital the state activity is.
3. The Extent of Federal Regulation. The more pervasive the
federal regulation is in the area of state activity, the easier it should be
to find consent to suit in federal court. Realizing that the federal govemnment has the power to extinguish all state activity in a validly regulated sphere,2 35 a state's participation in such a sphere should normally be seen as manifesting compliance with all of the conditions
232. See notes 217-18 supra and accompanying text.
233. See Parden v. Terminal Ry., 377 U.S. at 197.
234. See Edelman v. Jordan, 415 U.S. at 695 (Marshall, J., dissenting). Unfortunately, Justice Marshall lapsed by speaking of "sovereign immunity" when constitutional
immunity was clearly intended. See also Coan v. State, 11 Cal. 3d 286, 520 P.2d 1003,
113 Cal. Rptr. 187 (1974).
235. Champion v. Ames (Lottery Case), 188 U.S. 321 (1903).
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which Congress has placed or might place on that activity. Such a
presumption should approach conclusiveness in areas of exclusive federal
dominion.236
4. Other Indicia. Whether a state has impliedly consented to
suit in federal court is, of course, a factual determination which must
be made in light of the particular, and often peculiar, situation surrounding each case. 23 7 Naturally, it is impossible to categorize in advance every indication of consent which a state may give, and some
will undoubtedly defy categorization. However, the common sense approach of the foregoing guidelines, which rejects labeling exercises in
favor of weighing those factors which could properly be held to constitute "waiver" in the normal sense of the word, should form the basis
for evaluating new situations as they arise.
CONCLUSION

The history of the doctrine of implied waiver of a state's eleventh
amendment immunity has been short and confused. The few Supreme
Court decisions in the area have failed to present a logical and internally consistent analysis, and the lower courts' attempts to apply the
doctrine have inevitably reflected the ambiguities of these precedents.
This Comment has recommended that a two-stage analysis be
followed in future cases. Any such proposal must avoid, above all
else, the error which has been the most frequent source of confusion,the unjustifiable merging of the distinct concepts of common law and
constitutional immunity. Therefore, the proposed test recognizes that
when an individual seeks in federal court a federal remedy against a
state which has not expressly waived its eleventh amendment immunity, he must overcome two defenses before presenting the merits of his
claim. He must prove both that the federal statute in question was
intended to remove a state's sovereign immunity and that the state has
impliedly waived its constitutional immunity to suit in federal court.
236. When the states enter such programs, as those which entail matching funding,
a special relationship or "scheme of cooperative federalism," Jefferson v. Hackney, 406
U.S. 535, 542 (1972), is established. In such a case, if Congress or a specified federal
agency has made amenability to suit in all courts a requirement (the Court held in Edelman v. Jordan, 415 U.S. at 671-74, that the AABD program, 42 U.S.C. §§ 1382-85
(1970), did not do so), then by subsequent, voluntary participation in the program, a
state should be seen to have waived its constitutional immunity. Such a waiver is more
akin, however, to express than implied consent. See note 179 supra.
237. The fact that a company had signed an agreement to indemnify the state in the
event of a successful patent infringement action against it was seen as indicative of
state consent in Lemelson v. Ampex Corp., 372 F. Supp. 708 (N.D. Ill. 1974).
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However, the facts of specific cases will inevitably raise issues which
can be answered only by a more specific inquiry. For this reason, a set
of guidelines has been presented to aid in the application of the proposed test.
No discussion of the eleventh amendment should ignore the danger that changes in public sentiment might intrude upon the consideration of constitutional issues. In recent years, the doctrine of sovereign
immunity has been falling into disrepute. 3 8 Due to the eleventh
amendment's close historical and practical association with sovereign
immunity, it also strikes current sensitivities adversely. 239 But the two
doctrines are not equal-one is rooted in the common law and the
other in the Constitution. Advocates for the abolition of sovereign
immunity should forcefully point out this distinction,24 ° for it is much
easier to -abrogate the common law than it is to amend the Constitution.
238. See, e.g., National City Bank v. Republic of China, 348 U.S. 356, 359 (1955);

Jaffee, supra note 7, at 1.
239. See, e.g., Keifer & Keifer v. Reconstruction Fin. Corp., 306 U.S. 381, 388
'1939): "[L]egal irresponsibility was written into the Eleventh Amendment."
240. See, e.g., JACOBS 160.

