PROJECT
FEDERAL ADMINISTRATIVE LAW
DEVELOPMENTS- 1969
With this issue the Journal initiates a major project designed to
produce an annual commentary on each year's major developments
in the field of federal administrative law. We use the term
administrative law in its technical sense, meaning not the substantive
issues dealt with by the federal agencies and departments but the
body of law regulating the methods of practice and procedure of
those agencies. We hope by our project to report and analyze those
developments which are of general significance, presenting in one
volume a discussion of current controversial issues which should be
of interest both to the infrequent agency practitioner and to the
attorney or agency member who desires a cross-agency perspective
on those issues. Because of both space and knowledge limitations,
we do not propose to report every important decision, rule, and
enactment; rather, we shall undertake to give detailed attention to
those issues which appear to be of greatest general interest.
Our first survey is organized according to the framework of the
Administrative Procedure Act, and each discussion attempts to
relate to that central procedural scheme even though that Act does
not govern all of the situations involved. An obvious deficiency of
this first survey is the inadequate treatment of new legislation and
agency rule making, and we have established procedures which
hopefully will improve this aspect of our second survey. At this stage
our efforts are necessarily experimental, and we solicit the criticism
and advice of our readers on any facet of this project.
Much of the credit for the initiation and implementation of this
project must go to Professor Ernest Gellhorn of Duke and to the late
Leo A. Huard, Dean of the Santa Clara Law School, who was to
have joined the Duke faculty in 1970. We express our great
appreciation for their assistance and, of course, relieve them of
blame for any errors we have committed. In order to further the
development of this project, the Journal has established a Board of
Advisors composed of experienced agency personnel, practitioners,
and academicians who have offered to assist us in the recognition
of major developments. We are pleased to announce the charter
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members of this group, several of whom have already rendered invaluable advice.
William H. Allen; Chairman, Legislative Activity Committee of ABA
Section of Administrative Law; member of District of Columbia bar.
Dan M. Byrd, Jr.; Chairman, ABA Section of Administrative Law;
member of South Carolina, Georgia, Tennessee, and District of Columbia
bars.
Milton M. Carrow; Member, ABA Special Committee on Revision of
Administrative Procedure Act; member of New York bar.
Herbert E. Forrest; Chairman, Agency Rule Making Committee of A BA
Section of Administrative Law; member of District of Columbia, Maryland
and Virginia bars.
Ernest Gellhorn; Professor of Law, Duke University School of Law.
Chisman Hanes; Member, ABA Special Committee on Revision of
Administrative Procedure Act; member of District of Columbia and North
Carolina bars.
Benny L. Kass; Commissioner, National Conference of Commissioners on
Uniform State Laws; Vice-Chairman, Ombudsman Committee of ABA
Section of Administrative Law; member of District of Columbia bar.
Lee Loevinger; Chairman, Uniform Rules of Practice and Procedure
Committee of ABA Section of Administrative Law; Commissioner, Federal
Communications Commission, 1963-68; member of District of Columbia and
Minnesota bars.
Aloysius B. McCabe; Vice-Chairman, Judicial Review Committee of
ABA Section of Administrative Law; member of District of Columbia bar.
J. Thomas Rouland; Executive Director, Federal Bar Association.
Willis ,1B.Snell; Chairman, National Institute Planning Committee of
ABA Section of Administrative Law; member of District of Columbia bar.
F. Trowbridge vorn Baur; Chairman-elect, ABA Section of Public
Contract Law; member of District of Columbia, Illinois and New York bars.
Honorable Jerre S. Williams; Chairman, Administrative Conference of
the United States.

The views expressed in the survey, however, are those of the editors
and staff of the Duke Law Journal and are not necessarily the
opinions of these gentlemen.The Journal also expresses its appreciation to the editors of Pike
& Fischer, ADMINISTRATIVE LAW 2D, who have gratutiously provided

us with a subscription to their valuable reporting service.
The Editors.
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FREEDOM OF INFORMATION

"If Government officials displayed as much imagination and initiative in
administering their programs as they do in denying information about them,
many national problems now in the grip of bureaucratic blight might become
vulnerable to resolution."'

Since the passage of the Freedom of Information Act2 in 1966 a
large body of literature has attempted to anticipate the judicial
interpretation which would be given to the statute and to project the
impact of the new Act on the policies of the agencies Much of the
commentary was critical of the Act,-' and, likewise, the results of
initial litigation suggested an absence of "great judicial enthusiasm
for opening government records to the public." 5 Although their
number is too meager to be conclusive, more recent cases portray
an attitude by the courts which is more sympathetic to the
congressional objective that government-held information should be
1. Ralph Nader, quoted in, The U.S.'s Toughest Customer, TIME, Dec. 12, 1969, at 91.
2. 5 U.S.C. § 552 (Supp. IV, 1969). The following abbreviations will be used throughout
this commentary: Administrative Procedure Act, APA; Atomic Energy Commission, AEC;
Civil Aeronautics Board, CAB; Federal Communications Commission, FCC; Federal Trade
Commission. FTC; Freedom of Information Act, FOIA; General Services Administration,
GSA; National Aeronautics and Space Administration, NASA; National Labor Relatipns
Board, NLRB; Veterans Administration, VA.
3. See generally, e.g., Davis, The Information Act; A PreliminaryAnalysis. 34 U. Cit. L.
REv. 761 (1967); Schultz, A Primer on the Public Information Act, 2 PUB. CONTRACT L.J.
208 (1969); Sky, Agency Implementation of the Freedom of Information Act, 20 AD. L. REv,
445 (1968); Comment, The Freedom of Information Act: Access to Law, 36 FORDHAM L.
REV. 765 (1968); Note, The Freedom of Information Act; A Critical Review, 38 GEO. WASH.
L. REV. 150 (1969); Note, Freedom of Information: The Statute and the Regulations, 56 GEo.
L.J. 18 (1967); Note, The Federal Freedom of Information Act as an Aid to Discovery, 54
IowA L. REv. 141 (1968).
4. E.g., Davis, supra note 3.
5. Huard, The 1966 Public Information Act: An Appraisal Without Enthusiasm, 2 Pun.
CONTRACT L.J. 213. 224 (1969).
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made available to-the public. The extent of the judicial enforcement
given the Act is extremely important since, as Mr. Nader's
statement illustrates, the agencies themselves have not taken the
initiative in complying with either the letter or the spirit of the law,,
although there certainly are exceptions to this criticism. 7 These
recent determinations have primarily been concerned with
interpreting statutory exemptions to the general rule of disclosure.
This commentary will discuss briefly the 1969 cases and contrast
their interpretations of the Act's provisions.
The initial legislative attempt to provide public access to the
product of governmental operations was made in 1946 with adoption
of section 3 of the Administrative Procedure Act.8 Although this
section required each agency to publish certain information in the
FederalRegister' and to make available matters of official record, 0
extensive agency utilization of four broad exceptions converted this
provision into a vehicle for nondisclosure." Disclosure was further
restricted by the absence of a specific statutory remedy for a citizen
wrongfully denied access to public records. 2 The adoption of the
Freedom of Iiformation Act in 1966 was the culmination of several
efforts on the part of Congress to enforce the public's right to know
what its government is doing.' 3 The Attorney General's
Memorandum on the Act aptly summarizes the primary legislative
concerns:
-that disclosure be the generalrule, not the exception;
-that all individuals have equal rights of access;
6. See Cavanaugh,
The Freedom of Information Act and Government
Contractors-Problems in Projection [sic] of Confidential Information, 2 PUB. CONTRACT
L.J. 225 (1969); Nader, Freedom From Information: The Act and the Agencies, 5 HARV. CIV.
RIGHTS-CIv. LIB. L. REV. 1 (1970); Sky, supra note 3.
7. Nader, supra note 6, at 5. See text accompanying notes 45-46 infra.
8. APA § 3, ch. 324, 60 Stat. 238 (1946), as amended 5 U.S.C. § 552 (Supp. IV, 1969).

9. Id. § 3(a).
10. Id. § 3(c).
Ii. Schultz, supra note 3, at 209; 38 GEO. WASH. L. REV., supra note 3, at 152.
12. Note, Comments on Proposed Amendments to Section 3 of the Administrative
Procedure Act: The Freedom of Information Bill, 40 NOTRE DAME LAW. 417, 419 (1965). This

note contains a comprehensive discussion of congressional deliberations leading to the passage
of the FOIA.
13. Id.
14. UNITED

STATES DEP'T OF JUSTICE. ATTORNEY GENERAL'S MEMORANDUM ON THE

PUBLIC INFORMATION SECTION OF THE ADMINISTRATIVE PROCEDURE ACT (1967) (reprinted at

20 AD. L. REV. 263 (1968)).
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-that the burden be on the Government to justify the withholding or a
document, not on the person who requests it;
-that individuals improperly denied access to documents have a right to seek
injunctive reliefin the courts;
-that there be a change in Government policy and attitudes."

The primary concern of recent litigation has been with the
interpretation of seven of the nine exceptions to the Act's general
rule of disclosure. Therefore, an examination of the wording of these
exemptions and of the applicable portions of the Senate and House
of Representatives Reports"s on the Act is appropriate. The first
exemption applies to defense and foreign affairs material that is kept
secret by Executive Order. 7 The second exemption covers matters
"related solely to the internal personnel rules and practices of an
agency."' 8 The Senate Report explains this as relating to what has
traditionally been considered personnel matters such as lunch hours
and sick leave policy.'9 The House Report imparts a more expansive
interpretation by including within this category "[o]perating rules,
guidelines, and manuals of procedure for Government investigators
Exemption three covers material specifically exempted by
... ,,*"2
2
1
statute, and neither the House nor Senate Report adds to this
language. The fourth exemption excludes "trade secrets and
comfnercial or financial information obtained from a person and
privileged or confidential. 212 This provision has been denominated
the most troublesome portion of the Act due to its failure to exclude
from disclosure confidential or privileged information that is neither
commercial nor financial2 3 Both Reports, apparently assuming that
any data given to the government in confidence would be included
in the exemption, ignore this apparent drafting deficiency and
indicate that the section was intended to apply to information
15.
16.
H.R.
17.
18.

Id. at III-IV (20 AD., L. REV. at 265) (emphasis added).
S. REP. No. 813, 89th Cong., IstSess. (1965) [hereinafter cited as SENATE RFPORTJ:
REP. No. 1497, 89th Cong., 2d Sess. (1966) [hereinafter cited as House REPORT].
5 U.S.C. § 552(b)(1) (Supp. IV,1969) [hereinafter referred to as "executive order"].
5 U.S.C. § 552(b)(2) (Supp. IV, 1969) [hereinafter referred to as "personnel rules"].

19. SENATE REPORT 8.

20. HOUSE REPORT 10.
21. 5 U.S.C. § 552(b)(3) (Supp. iV, 1969) [hereinafter referred to as "statutory
exemption"]. See generally Gellhorn, The Treatment of Confidential Information by the
FederalTrade Commission: The Hearing. 116 U. PA. L. REv. 401. 408-23 (1968).
22. 5 U.S.C. § 552(b)(4) (Supp. IV. 1969) [hereinafter referred to as "trade secrets"].
23. Davis, supra note 3. at 787.
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customarily subject to the doctor-patient, lawyer-client, or lenderborrower privilege." The Senate Report states without explanation
that confidential technical data as well as financial or commercial
data are to be excludedV5 The fifth exception exempts "inter-agency
or intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation with
the agency." 6 Both the Senate and House Reports indicate that this
provision is to preserve frank internal communication by not
requiring an agency to "operate in a fishbowl."2 Both documents
suggest that the need for protection may cease after a decision
regarding the matter under discussion has been rendered." The use
of the phrase "a party" rather than "the applicant" in this section
suggests that the need of the particular applicant for the requested
information is not a factor to be considered.2 9 The House Report,
as well as language in the Act requiring records to be made available
to any person, 0 supports this interpretation by stating that a
document which would be available to a private party in litigation
should be made available to the general public upon request3 The
sixth exception prevents disclosure of personnel, medical, and other
similar files if disclosure would be an unwarranted invasion of
personal privacy.3 2 The term "files" may be unnecessarily
overinclusive since the Reports suggest that specific data within a file
are to be disclosed.3 Investigative files compiled for law enforcement
purposes are excluded by the seventh exemption unless available by
24. SENATE REPORT 9; HOUSE REPORT 10.
25. SENATE REPORT 9.
26. 5 U.S.C. § 552(b)(5) (Supp. IV, 1969) [hereinafter referred to as "intra-agency

memorandums"].
27. SENATE REPORT 9; HOUSE REPORT 10.
28. Disclosure would hamper efficiency "if Government agencies were prematurely forced
to 'operate in a Fishbowl.'" SENATE REPORT 9 (emphasis added); "'P/remaiuredisclosure
of agency plans . . . could have adverse effects upon both public and private interests."
Housh REPORT 5 (emphasis added).
29. 5 U.S.C. § 552(b)(5) (Supp. IV, 1969). While this interpretation is beneficial in

accomplishing the Act's objective of making information available to all citizens, it may create
problems in determining what would be available by law, because the application of discovery
rules does consider a litigant's need. See Davis. supra note 3,at 795-96.
30. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969).
31. HOUSE REPORT 10.

32. 5 U.S.C. § 552(b)(6) (Supp. IV. 1969) [hereinafter referred to as "personal privacy"].
See generally Miller, Personal Privacy in the Computer Age: The Challenge of a New
Technology in an Information-Oriented Society. 67 MicH. L. REV. 1091, 1193-1200 (1969).
33. SENATE REPORT 9; HOUSE REPORT 10.
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law to a party.34 Although the vague term "files" is again used
without clarification, the House Report indicates that the exemption
places a requesting party in the same position regarding
investigatory files as a party in litigation with the agency 5 An
obvious difficulty in construing this exception is created when data
are collected for both investigatory and noninvestigatory purposes. 36
The Reports are helpful in analyzing two other general questions
which arise in applying the Act: Which party has the burden of
proof or of going forward under the Act, and to what extent will
general equitable principles be utilized by the courts in applying the
statute? The Act states that "the burden is on the agency to sustain
its action." 37 As both Reports indicate, the agency will be the only
party capable of explaining the withholding of information; a private
citizen cannot be expected to know the reason for the agency
action." An additional manifestation that the agency will be
expected to sustain the burden of justifying its inaction is provided
by the requirement, applicable only to the FOIA, that the court is
to determine the matter de novo rather than perform merely a review
function over prior agency activity3' A court's use of the traditional
equity balancing of interests in determining whether to enforce the
Act is not expressly authorized, but is arguably justified by the
injunction remedy provided by the Act.0 This contention is furthered
by the permissive rather than mandatory language of the
enforcement provision."1 The House Report agrees with this
construction in stating that a court "will have authority whenever
it considers such action equitable and appropriate to enjoin the
34. 5 U.S.C. § 552(b)(7) (Supp. IV, 1969) [hereinafter referred to as "investigative files"],
See generally Gellhorn, The Treatment of Confidential Information by the Federal Trade
Commission:PretrialPractices,36 U. Cm. L. REv. 113, 129-31 (1968).

35. See HOUSE REPORT 1I.
36. Davis, supra note 3, at 799-800. Nader, supra note 6, at 7, indicates that the FTC is
misusing this provision by opening an "investigatory file" for any item which the FTC does
not want to disclose.
37. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969); see Bennett, The Freedom of Information Act,
Is It a Clear Public Records Law? 34 BROOKLYN L. REV. 72, 74 (1967).
38. SENATE REPORT 8; HOUSE REPORT 9.

39. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969). "The proceedings are to be de novo so that
the court can consider the propriety of the withholding instead of being restricted to judicial
sanctioning of agency discretion." HOUSE REPORT 9.

40. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969).
41. "On complaint, the district court .. .has jurisdiction to enjoin the agency from
withholding agency records. . . "Id.; cf. Davis, supra note 3.at 767.
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agency .
,,2 The Senate Report also discusses a balancing of
opposing interests but in a context which suggests that Congress had
*...

already performed the balancing function: "Success lies in providing

a workable formula which encompasses, balances, and protects all
interests, yet places emphasis on the fullest responsible disclosure."43

When evaluated by an examination of the agency rules regarding
public information, agency response to the Attorney General's
exhortation that there should be a change in their policies" to

comply with the Act has been mixed. The GSA procedure45
illustrates model compliance and asserts that a person is not required

to show need or provide justification to receive agency information.46
The AEC,

7

CAB, 4" and NASA

9

regulations are patterned after the

Freedom of Information Act itself and in most aspects comply with
it but in their examples of items. to be exempted from disclosure
include matters whose exclusion is questionable.5 0 The FCC

procedures5 ' are in substantial compliance with the Act except that
they require a person to provide a reason for and facts in support
of his request for information. 52 The FTC procedures3 provide an
42. HOUSE REPORT 9 (emphasis added). Compare id. with SENATE REPORT 8. The
credibility of the HOUSE REPORT can justly be attacked when it differs from the SENATE
REPORT. See note 94 infra.
43. SENATE REPORT 3.
44. See text accompanying note 15 supra. For a discussion of the rules of HEW, see
generally Comment, The 1966 Freedom of Information Act-Early Judicial Interpretations.
44 WASH. L. REV. 641, 680-85 (1969); A compilation, as of July 22, 1968, of the various
agencies' rules implementing the FOIA and a brief analysis of these rules is contained in STAFF
OF SUBCOMM. ON FOREIGN OPERATIONS AND GOVERNMENT INFORMATION OF THE HOUSE
COMM. ON GOVERNMENT OPERATIONS. 90TH CONG.. 2D SESS.. FREEDOM OF INFORMATION
AcT (COMPILATION AND ANALYSIS OF DEPARTMENTAL REGULATIONS IMPLEMENTING 5 U.S.C.

552) (Comm. Print 1968).
45. 41 C.F.R. §§ 105-60.000 to 105-60.703 (1969).
46. Id. § 105-60.105-1.
47. 10C.F.R. §§ 9.1-.10(1969).
48. 14C.F.R. §§ 310.1 -.9 (1969).
49. 14C.F.R. §§ 1206.100-.1002(1969).
50. AEC exempts evaluations of contractors or products, 10 C.F.R. § 9.5(5)(iv) (1969);
CAB exempts unpublished staff analyses, budget files, and studies regarding international
aviation, 14 C.F.R. § 310.9, Appendix b(5) (1969); NASA includes within the exemption
"opinions, interpretations, and evaluations prepared by staff personnel or consultants for the
use of NASA," 14 C.F.R. .§ 1206.300(e)(1) (1969).
51. 47 C.F.R. §§ 0.441 -.491 (1969), as amended. §§ 0.455(b)(3), 0.485 (c), 34 Fed. Reg.
752, 5949, 8459 (1969).
52. Id. § 0.461(a). For an example of the agency's interpretation of its regulations, see text
accompanying notes 111-15 infra.
53. 34 Fed. Reg. 17433 (1969), amending 16 C.F.R. § 4.9 (1969). See generally Comment,
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example of less than complete compliance with the Act: that
agency's "confidential records" include not only exemptions

allowed by the FOIA5 but also all other records not defined as
public records in the agency's regulations.55 To secure these
confidential records, a person must show "good cause" and the

Commission may provide for disclosure."6 These rules were recently
revised purportedly in "another step taken by the Commission to
conform its disclosure policies to the letter and spirit of the Freedom
of Information Act. 57 This change added several items to the
FTC's "public records," including information obtained under premerger disclosure requirements5 However, the FTC still operates
under a philosophy that all not listed as "public" is "confidential"
The Freedom of Information Act and the Federal Trade Commission: A Study in
Malfeasance, 4 HARV. Civ. RIGHTS-Clv. LiD. L. REV. 345, 350 (1969).
54. In defining "confidential records" the FTC primarily utilizes the nomenclature of the
Act, but adds some questionable exceptions. Among the items listed as confidential are:
(1) Reports of voluntary compliance with cease and desist orders which are
themselves confidential,
(2) Minutes of Commission meetings, and
(3) Testimony, exhibits, and other material placed in camera in adjudications, 16
C.F.R. § 4.10 (1969).
The addition of these items, although not excepted specially by the Act, is not necessarily
deleterious. Disclosure of Commission minutes could prematurely disclose FTC policy and
perhaps would be covered by the "intra-agency memorandum" exception. The "investigatory
files" exception might be "stretched" to cover the material taken in camera. The records of
voluntary compliance with cease and desist orders are more difficult to fit within an exception.
Exposure of the records might hinder the FTC in achieving voluntary compliance without the
expense of prolonged litigation. However, treating this type of information as confidential
suggests the possibility of "secret law" contrary to one of the stated objectives of the Freedom
of Information Act. See generally 4 HARV. Civ. RIGHTS-Civ. LI. L. REV.. supra note 53, at
355-56.
55. 34 Fed. Reg. 17433 (1969), amending 16 C.F.R. § 4.9 (1969); see Lewis, Discovery
Techniques and the Protection of Confidential Data in FTC Proceedings. 21 AD. L. REv. 457.
464 (1969). For a discussion of the FTC's information policy, see Hearings on S. 860 and S.
2045 Before a Subcomm. of the Senate Comm. on Government Operations, 91st Cong., Ist
Sess. 208-21 (1969).
56. 16 C.F.R. § 4.11(a) (1969). The Commission is to consider statutory restrictions, its
rules, and the public interest. Id. § (b).
57. F.T.C. Liberalizes Public Information Disclosure Policies, FTC Press Release (Oct. 24,
1969).
58. The rules now require the publishing of: (I) Compliance advice and the complete text
of advisory opinions for cease and desist orders and adjudications, rather than merely digests
of selected opinions. Compare §§ 4.9(c)(3) & (d), 34 Fed. Reg. 17433 (1969) with 16
C.F.R. §§ 4.9(c)(3) & (d) (1969). (2) Commissioners' votes in every action made public.
§ 4.9(e)(2), 34 Fed. Reg. 17433 (1969). (3) Notices and forms of complaint prior to cease and
desist orders. Id. § 4.9(e)(10). (4) Requests for advice concerning proposed mergers (premerger clearances), to the extent made public under other rules of the FTC. Id. § 4.9(c)( 13).
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and cannot be released without showing "good cause";. therefore,
it falls short of the disclosure sought by the Act.
The rules adopted by the agencies provide only one of the
components necessary to evaluate their compliance with the FOIA.
More significant factors are the agencies' compliance with their own
rules and their attitude toward the Act. Relatively few citizens will
invoke the judicial remedy afforded by the Act; therefore, "as a
practical matter, the attitude of agency officials toward the rights of
the citizenry overwhelmingly determines whether the FOIA is to be
a pathway or a roadblock." 6 0 Mr. Nader, who has recently
attempted to gather information from several federal agencies, has
concluded that the purpose of the Act is being "systematically and
routinely violated" through the use of several techniques.6 ' These
techniques include overbroad interpretations of the Act's
exemptions, 6 2 utilization of internal rules not in compliance with the
FOIA,6 3 excessive delay in answering requests,64 disappearance of
requested information,. r favoritism," and improper application of
the agency's own rules.6 7 Such agency hostility amplifies the
59. The FTC had proposed to drop the requirements of showing "'good cause" and of
submitting the request under oath, 34 Fed. Reg. 9457 (1969); but evidently no action has been
taken on this proposal.
60. Nader, supra note 6, at 2.
61. Id.
62. See generally id. at 5-9. Exemptions frequently misused by the agencies include
"personnel rules," "confidential information,
"intra-agency memorandums," and
"investigatory files." 4 HARV. Civ. RIGHTS-Clv. LIB. L. REv. supra note 53, at 352-66. See
text accompanying notes 89-96 infra.
63. See text accompanying notes 47-56 supra and notes 110-15 infra.
64. Delay is especially invidious since stale information is frequently worthless. Dilatory
tactics can be practiced at two levels. First the agency may merely avoid replying to the
request for several weeks. See Nader, supra note 6, at 8. Second, the agency may have internal
appeal procedures which must be used before an action can be commenced in a district court
proceeding. This requirement for the "exhaustion of remedies" can be economically
debilitating as well as delaying. At least one'court and one commentator have assumed that
exhaustion is required before a judicial remedy will be granted. Tuchinsky v. Selective Serv.
Sys., 418 F.2d 155 (7th Cir. 1969); Nader, supra, at 5. However, a contrary argument may
be made. See Note, The Information Act: Judicial Enforcement of the Records Provision, 54
VA. L. REv. 466, 468-71 (1968). See text accompanying notes 167-70 infra.
65. Nader, supra note 6, at 10; 4 HARV. Civ. RIGHTS-Clv. LIB. L. REv., supra note 53, at
371-73.
66. Mr. Nader suggests that agency favoritism toward the groups being regulated has
created a two-pronged information policy-one toward citizens in general and another toward
the agency's constituency. Nader, supra note 6, at 2-3 & 12-13.
67. American Mail Line, Ltd. v. Gulick, 411 F.2d 696 (D.C. Cir. 1969).
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importance of the interpretations being given the FOIA by the
judiciary since these interpretations, if favorable to the party
requesting the information, will hopefully deter future agency
malfeasance. The significant 1969 cases provide an interpretation of
one or more of the FOIA's nine exemptions. The treatment of each
of the exemptions and the resolution of other issues common to the
several decisions contrast the major issues involved in the relation
of the individual to governmental power.
Executive Order Exemption
Epstein v. Resot 8 held that the burden of proof would shift to
the requestor of information once an agency alleged that the
requested items were subject to an exception. Disclosure of
documents classified "Top Secret" was denied under the "executive
order" exception which excludes material kept secret in the interest
of national defense.69 The plaintiff admitted that the document was
classified Top Secret, but, challenging the classification, sought a
judicial determination whether the document was required to be kept
secret in the interest of national security. The court concluded that
the FOIA section (a)(3) requirement that "the court shall determine
the matter de novo [with the] burden . . . on the agency to sustain
its action"70 was not applicable for excepted information since the
first sentence in the next sub-section states that the Act is
inapplicable when an exception is operative." Rather, the court
should only determine whether the classification was "clearly
arbitrary and unsupportable. 7 12 No citation was given in support of
this latter judicial review criteria, suggesting an erroneous
application of .prior precedent 3 The language was perhaps broader
than required by the specific factual situation and would return
disclosure vel non to the discretion of the agency with a minimum
68. 296 F. Supp. 214 (N.D. Cal. 1969). affd. S8 U.S.L.W. 2473 (9th Cir. Feb. 6, 1970).
69. 5 U.S.C. § 552(b)(1) (Supp. IV, 1969).
70. Id. § 552(a)(3). This may be contrasted with the review criteria established in 5
U.S.C. § 706 (Supp. IV, 1969).
71. Id. § 552(b).
72. 296 F. Supp. at 217.
73. This would appear to be in conflict with the section 552(a)(3) requirement that the
hearing is to be de novo. See House REPORT 9. United States v. Reynolds, 345 U.S. 1, 9-10
(1953) developed the pre-FOIA judicial test to be applied to a claim of executive privilege.
See generally Gellhorn. supra note 21, at 423-27; 44 WASH. L. REv.. supra note 44, at 65055.
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of judicial interference. However, this approach is sound if limited
to executive order exceptions due to the strong governmental interest
involved in national security and foreign affairs. A contrary holding
would raise serious separation of powers issues wherein the judiciary
would be interfering with the Executive's constitutionally derived
discretion in foreign affairs and defense74
PersonnelRules Exemption
In Polymers, Inc. v. NLRB,75 the Second Circuit determined that
an NLRB internal manual would be exempted from disclosure by
the "personnel rules" exemption. The partywas contesting a union
certification by the NLRB on the grounds of alleged election
irregularities, and the document sought, A Guide to the Conduct of
Elections, was purportedly an internal advisory document which
played no significant role in the Board's adjudication of election
disputes.7 The court determined that the document would not come
within the provision of the Act which requires an agency to make
available "administrative staff manuals and instructions to staff that
affect a member of the public"7 7 since the document would be
excepied as "internal personnel rules and practices.", The House
Report explaining this section as covering '"manuals of procdure
for Government investigators or examiners" '7' was utilized to reach
this result, although the court was cognizant of the Senate Report's
interpretation which would restrict this exception to purely personnel
matters. 0 The more reasonable construction, using the word
"personnel" to modify both "rules" and "practices," would tend
to support the Senate's position 1
This latter interpretation was approved in Consumers Union of
United States, Inc. v. VA82 Consumers Union, a nonprofit testing
74. Cf.United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936).
75. 414 F.2d 999 (2d Cir. 1969), cert. denied, 396 U.S. 1010 (1970). This was not a
determination originally brought under the FOIA but was a proceeding to enforce an order
of the NLRB.
76. Id. at 1006.
77. 5 U.S.C. § 552(a)(2)(C) (Supp. IV. 1969).
78. Id. § 552(b)(2).
79. HOUSE

REPORT 10.

80. 414 F.2d at 1006 n.19.
81. See text accompanying note 88 infra.
82. 301 F. Supp. 796 (S.D.N.Y.), appeal docketed, No. 33978, 2d Cir., Sept. 3, 1969,
noted in 5 HARV. Civ. RIGHTS-CIv. LiB. L. REV. 121 (1970). After a four year battle, the VA
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organization, requested certain data created by the VA in its hearing
aid testing program. As part of the VA's procurement procedure,
samples provided by manufacturers are tested to determine
acoustical and electronic characteristics. The quantitative measures,
or "raw scores," are converted into "quality point scores" for each
model by a formula which involves statistics and "weighting.",m
This ultimate score, plus other factors such as price, determine
which models will be purchased by the VA. Upon review of the VA's
denial of the requested information, disclosure of the "raw scores"
was ordered but the Administration's nondisclosure of "quality
point scores" for the devices was affirmed1" Although the court
based its ultimate decision on equitable grounds involving the
balancing of public interest,85 it did not ignore the problem of
statutory interpretation. Because the VA had not denied that the
data were "identifiable records" under section (a)(3),11 the court
limited the statutory issue to whether the requested records fell
within the exemption relied on by the VA. 87 In considering the
"personnel rules" exception, the court interpreted "practices" as
well as "rules" to be modified by "internal personnel," and found
the exemption inapplicable since the records sought were not related
to personnel matters."
The Consumers Union construction of the exemption to apply
solely to personnel matters 9 as suggested in the Senate Report" is
more faithful to the statutory language9 ' than is thePolymers
approach which adopts the House Report's position 92 and thereby
broadens the section to include all types of agency procedures. 3 Not
only is the Senate Report generally considered to be a more accurate
has apparently capitulated to Consumers Union's demands, by agreeing to release the desired
data. However. Consumers Union may continue action on the appeal to clarify the VA's obligation under the FOIA. CONSUMIER REPORTS, Jan. 1970. at 8.
83. 301 F. Supp. at 797-98.
84. Id. at 808.
85. See text accompanying notes 187-98 infra.

86. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969).
87. 301 F. Supp. at 800.
88. Id. at 801; accord. Benson v. GSA, 289 F. Supp. 590. 594-95 (W.D. Wash. 1968). affd.
415 F.2d 878 (9th Cir. 1969).
89. 301 F. Supp. at 800-01.
90. SENATE REPORT 8.
91. See text accompanying note 81 supra.
92. HOUSE REPORT 10. See text accompanying note 79supra.
93. 414 -.2d at 1006.
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Report,9

reflection of congressional intent than the House
but the
Polymers approach also creates inconsistencies within the Act. This
is due to the section (a)(2)(C) requirement that staff manuals and
instructions must be made available if they affect the public. 5 If the
"personnel rules" exemption applies to the same material, much of
section (a)(2)(C) would be ineffective and mere surplusage."
Statutory Exemption

The Consumers Union court also disallowed the VA's claim that
the test data were nondisclosable as "specifically exempt from
disclosure by statute."9 One of the statutes relied on, section 1905

of Title 18,11 prohibits a government employee from releasing "trade
secrets" obtained in. the course of his employment, but the court

determined that the data requested did not fit this classification since
it could be produced by anyone with the necessary test facilities. The

other statute, section 216 of Title 38,11 actually encourages the
release of data gathered by the VA in its research activities and
thereby supported the Consumers Union position.10

--

Trade Secrets Exemption

A strict statutory construction of the "trade secret" exemption
and an equitable balancing of the individual litigant's as well as the

public's interests in the context of that exemption were combined in
GSA v. Benson.1' The Court of Appeals for the Ninth Circuit

enjoined the GSA from withholding certain records dealing with the
94. Davis. supra note 3, at 763. 809-10. The Freedom of Information Act was passed by
the Senate on the basis of its committee report. The House of Representatives, yielding to
pressures to limit disclosure, wrote restrictions into its committee report but failed to change
the bill from the version passed by the Senate. Id. at 809. The contradiction in interpretation
of personnel rules has been pointed to as a prime example of the results of this activity. Id.
at 809 n.181.
95. 5 U.S.C. § 552(a)(2)(C) (Supp. IV, 1969).
96. This results since "'staff manuals . . .that affect a member of the public" must be
made public under § 552(a)(2)(C) yet :would be exempted by § 552(b)(2) as "manuals of
procedure." HOUSE REPORT 10.
97. 5 U.S.C. § 552(b)(2) (Supp. IV, 1969).
98. 18 U.S.C. § 1905 (1964). The court's conclusion avoided the circular issue that could
have been created since one statute required disclosure unless otherwise exempted and the other
prohibited disclosure unless otherwise authorized. 301 F. Supp. at 802 n.20.
99. 38 U.S.C. § 216(a)(2) (1964).
100. 301 F. Supp. at 801-02.
101. 415 F.2d 878 (9th Cir. 1969).

[Vol. 1970:67
DUKE LAW JOURNAL
84
agency's sale of real estate to Benson. The records allegedly were
needed by Benson to justify his income tax treatment of the profits
on resale of the property as long-term capital gains. Before.
considering the Act itself, the court noted that a GSA regulation,102
specifically promulgated to implement the FOIA, compelled
disclosure. The regulation provided that even if an exemption applied
to the requested information, the agency would not withhold the
records without a compelling reason, and the court stated that no
such compelling reason had been advanced 03 Turning to the FOIA
provisions, the court dismissed the claim that the realty appraisal
reports were confidential information exempted by the "trade
secret" exception.101 Reasoning that the appraiser did not hold his
work in confidence for his own sake but rather because requested to
do so by the agency, the exemption "clearly condones withholding
information only when it is obtairfed from a person outside the
agency, and that person wishes the information to be kept
confidential."''0 A similar interpretation was made in Consumers
Union, the court reasoning that since the information in question,
the hearing aid data, was generated within the government by the
VA itself, it was not obtained from a person and, therefore, not
within the exemption.106
Thus, both Consumers Union and Benson construe the "trade
secrets" exemption to require an express or implied promise that the
agency will honor the source's desire for confidentiality of
externally-developed information before the exception will be
operative. 0 7 Neither court was required to meet the anticipated
problem of how to fit within this exception data which is
nonfinancial or noncommercial but is nevertheless confidential.'
102. 41 C.F.R. §§ 105-2, 105-60 (1969).

103. 415 F.2d at 880.
104. 5 U.S.C. § 552(b)(4) (Supp. IV, 1969).
105. 415 F.2d at 881, citing Benson v. GSA, 289 F. Supp. 590, 594 (W.D. Wash. 1968).
Utilizing this rationale, the lower court refused to order disclosure of a credit report provided
by Dun & Bradstreet in strict confidence. 289 F. Supp. at 594.
106. 301 F. Supp. at 803. The court did not accept the government's argument that the
information should fall within the exemption since there had been merely a promise to the
hearing aid manufacturers that the VA would protect the information, not a guarantee of
confidentiality. See Davis, supra note 3, at 787-92.
107. 415 F.2d at 881-82; 301 F. Supp. at 803.
108. Davis, supra note 3, at 787. This provision may cause unintended harm to private
parties if it is used to force the release of information given to the Government in confidence.
See Cavanaugh, supra note 6. at 226. This exception has been applied to statements made in
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The Consumers Union suggestion that hearing aid test scores may
be designated "commercial information" indicates a generous
interpretation of this term which will permit a court to prevent
unwarranted disclosure, 09 but also may provide an unjustified
avenue of nondisclosure.
Intra-agency Memorandum Exemption
Interpretations of the "intra-agency memorandum" exemption"0
have been relatively frequent and have involved several
considerations. These include the definition of memorandums, the
standards to be used in determining "if available by law," and the
burden of going forward to utilize or avoid the exemption.
An example of an agency's utilization of this exception to place
the burden upon the requesting party is Sioux Empire Broadcasting
Co.,"' wherein the FCC disallowed a broadcaster's request for the
information used by the Commission to determine that a prohibited
"overlap of contours" issue existed in conjunction with a broadcast
license application. The applicable FCC rules are based on the FOIA
except the phrase "work papers" is added to "intra- and interagency memorandums," and inspection is granted only if the
information is routinely available to a private party through the
agency discovery process." 12 The Commission held that Sioux
Empire had made no attempt to establish that the requested
information would be routinely available, suggesting that the agency
places the burden on the requesting party, arguably contrary to
section (a)(3).113 A balancing of interests analysis was also made
confidence although no commercial or financial information was involved. Barceloneta Shoe
Corp. v. Compton, 271 F. Supp. 591, 594 (D.P.R. 1967).
109. 301 F. Supp. at 803. The court might have concluded that the information did not
relate to "commerce" since it did not involve "the exchange or buying and selling of

commodities, and particularly, the exchange of merchandise on a large scale between different
places or communities.

...WEBSTER'S NEW INTERNATIONAL DICTIONARY (2d ed. 1935).

Of course, the data were to be used eventually in the purchase of hearing aids and were at
least indirectly "commercial."
110. "[l]nter-agency or intra-agency memorandums or letters which would not be available
by law to a party other than an agency in litigation with the agency." 5 U.S.C. § 552(b)(5)

(Supp. IV, 1969). See notes 26-31 supra and accompanying text.
II I. 25 AD. L. 2D 962 (FCC July 2, 1969). Compare Sperry & Hutchinson Co., [1965-67
17,505 (FTC), injunction denied, 256 F. Supp. 136
Transfer Binder] TRADE REG. REP.
(S.D.N.Y. 1966).
112. 47 C.F.R. § 0.457 (1969). See text accompanying notes 134-40 infra.
113. See text accompanying notes 37-39 supra.
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which indicated that the need of the requesting party would be
considered rather than the effect of disclosure on the general
public.1 ' The Commission's interest in nondisclosure was its desire
for unrestrained communication within the agency, but this would
appear to be less valid in the instant case where the information
desired consisted of factual data, graphs, and statistics, rather than
opinions and interpretation by agency personnel."-' Thus, the FCC
rules fail to comply with the Act in that they expand the term
"memorandums" to include "'work papers," place on the party
requesting the information the burden of showing that the
documents could be routinely available in litigation, and look to the
need of the particular applicant rather than to the general public
interest in the data.
Polymers, Inc. v. NLRB

M

the NLRB election dispute case,

also applied the "intra-agency memorandum" exemption on the
theory that the NLRB guidebook was a purely internal advisory
document. Although no specific mention was made of the limitation
on the exemption which would make available intra-agency
memorandums if available by law to a party in litigation with the
agency, it was apparently considered by the court, for it stated that
the relevancy of the document to the instant controversy was not
clear and denied that it was holding "that under no circumstances
would the Board be required to produce the Guide ....

."" The

requirement that relevancy be demonstrated in the particular
controversy indicates a reversion to the prior public information
section's mandate that a person be directly and properly concerned
with the information sought."' Even if this latter interpretation of
the FOIA's "intra-agency memorandum" exemption were correct,
the relevancy of the NLRB's instructions to its employees regarding
the conduct of elections.to a determination involving alleged
improper handling of a ballot box by NLRB agents would appear
to be demonstrated by this mere statement of the issue.
114. 25 AD. L. 2D at 965. See notes 176-79 infra and accompanying text.
115. The "contours" data represent the electro-magnetic interference of one station with
another and are created from meter readings rather than staff opinions and judgments. See
Sperry & Hutchinson Co., [1965-1967 Transfer Binder] TRADE REG. REP.
17,505, at 22,780
(FTC 1966) (dissent); Gellhorn, supra note 34, at 172-77.
116. 414 F.2d 999 (2d Cir. 1969), cert. denied, 396 U.S. 1010 (1970).
117. Id. at 1006.
118. Ch. 324. § 3(c), 60 Stat. 238. See notes 8-12 supra and accompanying text.
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By an interpretation of the "intra-agency memorandum"
exemption more favorable to disclosure, the Court of Appeals for
the District of Columbia in American Mail Line, Ltd. v. Gulick'
reversed the lower court and held that the Maritime Subsidy Board
must disclose a memorandum on which it had based a decision that
a shipowner should return a portion of a previous subsidy. The
Board contended that the document in question, having been
prepared by its staff members, was an intra-agency memorandum
and therefore exempted. The court recognized the importance of
fostering an open exchange of opinions both within and among the
agencies and, citing the House Report, conceded that "advice from
staff assistants and the exchange of ideas among agency personnel
would not be completely frank if they were forced to operate in a
fishbowl."'' 0 However, citing the same report to show that the intent
of the exemption was not to permit "indiscriminate agency
secrecy,'' 2t the court asserted that an agency should not base
decisions on staff memoranda which it did not want made public.
When the Board chose to adopt the memorandum as the basis of
its order, the'document lost its intra-agency status and was therefore
no longer excepted. 22 The court then held that the memorandum
became part of the agency's "orders made in the adjudication of
cases''1 23 and was required to be made "available for public
inspection" by section (a)(2)(A).24
In Benson, the realty appraisal reports case, the court emphasized
that the discovery rules under the Federal Rules of Civil Procedure,
"as regulated by the courts""' rather than the agency, provide the
standard under the memorandum exemption to determine the
availability of the requested records to "any party in any litigation
[with] the agency .... ,,'6 Since no formal claim of privilege had
been made,'2 the court dismissed as insubstantial the government's
11.411

F.2d 696 (D.C. Cir. 1969).
120. 411 F.2d at 703.
121. Id., quoting HousE REPORT 10.
122. 411 F.2d at 703.
123. 5 U.S.C. § 552(a)(2)(A) (Supp. IV, 1969).
124. Id.
125. 415 F.2d at 880. Arguably, the court could have utilized the agency discovery rules.
See text accompanying notes 110-15 supra.
126. 415 F.2d at 880 (emphasis added).
127. 415 F.2d at 879. Executive privilege is not to be asserted without specific presidential
approval. 115 CONG. REC. 2634 (daily ed. Apr. 15, 1969) (letter from President Nixon to

Congressman Moss).
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argument that the documents were subject to the executive privilege

and thus outside the scope of discovery under Federal Rule of Civil
Procedure 26(b).12 1 In a further analysis of the discovery issue, the
court explicitly stated that it was undertaking a balancing of the
harm of disclosure against that of nondisclosure, with paramount
regard for the "effect on the public.'

'12

Close analysis of the

documents' content then revealed that two of the items were of "the
character of 'statements of policy"3 0 . . .specifically available to the
public" under section (a)(2)13 1 and that the remainder were merely

"statements of fact,"' 32 not part of the deliberative process leading

to agency decisions. Since this was so, Benson was distinguished

from other cases'as wherein discovery was denied to avoid the danger
of inhibiting the free interchange of ideas preceding agency decision
making.
The "intra-agency memorandums" exemption was determined

inapplicable to the hearing aid data in Consumers Union once the
proper test of availability in litigation was applied. As in Benson,
that test was found to be the scope of discovery as regulated by the

courts under the Federal Rules of Civil Procedure, not discovery as
practiced by the agencies .

34

To be exempted, the records sought

must "not be available to any party in any litigation in which the
agency. having the records might now be involved.' 3' The court
128. FED. R. Civ. P. 26(b) provides in part:
(b) Scope of Examination. Unless otherwise ordered by the court as provided by
Rule 30(b) or (d), the deponent may be examined regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending action, whether it relates
to the claim or defense of the examining party, including the existence, description,
nature, custody, condition and location of any books, documents, or other tangible
things and the identity and location of persons having knowledge of relevant facts. it
is not ground for objection that the testimony will be inadmissible at the trial if the
testimony sought appears reasonably calculated to lead to the discovery of admissible
evidence. Id. (emphasis added).
129. 415 F.2d at 880.
130. Id. at 881.
131. 5 U.S.C. § 552(a)(2) (Supp. IV, 1969). An agency "shall make available for public
inspection . . . (B) those statements of policy and interpretations which have been adopted
by the agency and are not published in the FederalRegister.
Id.
132. 415 F.2d at 881.
133. E.g.. Freeman v. Seligson, 405 F.2d 1326 (D.C. Cir. 1968); Davis v. Braswell Motor
Freight Lines, Inc., 363 F.2d 600 (5th Cir. 1966). See also United States v. Morgan, 313 U.S.
409, 422 (1941).
134. 301 F. Supp. at 804.
135. Id. (emphasis added). Consumers Union is the only reported case where disclosure has
been required without the requesting party having at least a potential need for the data in
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ascertained that the "good cause" requirement of Federal Rule of
Civil Procedure 34136 and the showing of relevancy under Rule
26(b) 13 7 could easily'be hypothesized, leaving only the question of
whether the records might be "conditionally privileged because they
are part of the deliberative process that must precede any well-taken
decision or policy statement"'' 3 and therefore outside the scope of
Rule 26(b). 1 9 The court answered that the records, factual in

substance, were not part of the VA's deliberative process and
therefore not privileged. 4 )
The recent.decisions have applied several meanings to the term

"memorandum." The Polymers determination that a procedural
manual fits within the exception "' illustrates an unnecessarily broad

interpretation of a word which contextually means an analysis of law
and policy as applied to a factual situation. American Mail Line

indicated that a document once within the exemption could lose its
intra-agency status and therefore its exemption once the related

agency determination had been made and announced.' 42 This,
interpretation is consistent with comments in both the Senate and
House Rep'orts that the exemption's purpose is to preclude

43
premature disclosure before final decisions have been reached

litigation. See Nader, supra note 6, at 13 (only three of 40 cases brought under FOIA have
involved right ofpublic information).
136. FED. R. Civ. P. 34 states in part:
Upon motion of any party showing good cause therefor and upon notice to all other
parties, and subject to the provisions of Rule 30(b), the court in which an action is
pending may (I) order any party to produce and permit the inspection and copying or
photographing, by or on behalf of the moving party, of any designated documents,
papers, books, accounts, letters, photographs, objects, or tangible things, not privileged,
which constitute or contain evidence relating to any of the matters within the scope of
the examination permitted by Rule 26(b) and which are in his possession, custody, or
control. . . . Id. (emphasis added).
137. FED. R. Civ. P. 26(b). See note 128 supra.
138. 301 F. Supp. at 804. Cases cited in support of the distinction between factual
documents and documents which are an integral part of the agency's reasoning process are
collected in id. at 805 n.41.
139. Id. at 805.
140. Id. at 806.
141. 414 F.2d at 1006. This appears contrary to the rule of statutory construction that
exceptions should be narrowly construed and is perhaps not in accordance with the provision
in section 552(c) that information will not be withheld unless specifically exempted in the Act.
See text accompanying notes 152-53 infra.
142. 411 F.2d at 703; accord, Cooney v. Sun Shipbuilding & Drydock Co., 288 F. Supp.
708, 711-12 (E.D. Pa. 1968) (reports once investigatory can lose that status and become
available). See text accompanying note 28 supra.
143. "[Ti]he premature disclosure of agency plans that are undergoing development and are
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Benson carefully analyzed the documents involved before
determining that their disclosure would not endanger the deliberative
process which was meant to be protected by the exemption."'
Consumers Union reached a similar conclusion by determining that
the records were factual in substance rather than part of the
deliberative process. "'
Once the document sought has been identified as a memorandum
or letter and therefore a prospect for nondisclosure, a court must
decide whether agency or judicial rules are to establish if the material
should be disclosed because "available by law to a party . . .in

litigation with the agency." ' Polymers omitted this consideration
completely and is therefore'entitled to little precedential value.,
Both Consumers Union and Benson chose to apply the Federal
Rules of Civil Procedure as judicially administered rather than the
agency discovery rules. " ' This interpretation is supported by the
FOIA's separate provision for a de novo determination in
section(a)(3)"9 which suggests that the decision is to be made in
accordance with traditional judicial rules and practices.5 0 Also, the
words "by law" and "in litigation" of the exception' imply that
the standards of court proceedings are to be utilized rather than
those of an agency adjudication.
None of the decisions have considered section 552(c)s2 of the Act
likely to be revised before they are presented

. . .

could have adverse effects upon both public

and private interests." HOUSE REPORT 5. In a discussion of the "intra-agency memorandum"
exemption it was noted that "a Government agency cannot always operate effectively if it is
required to disclose . . . information which it has received or generated before it completes
the process of awarding a contract or issuing an order, decision or regulation." Id. at 10

(emphasis added). Of course, publicity after an activity has been completed may have the effect
of "chilling" future discussion within an agency, but evidently Congress considered disclosure
to be more important. Protection is granted for information which if disclosed would be an
invasion of personal privacy. 5 U.S.C. § 552(b)(6) (Supp. IV, 1969).
144. 415 F.2d at 880-81.
145. 301 F. Supp. at 805.
146. 5 U.S.C. § 552(b)(5) (Supp. IV, 1969).
147. Polymers, Inc. v. NLRB, 414 F.2d 999 (2d Cir. 1969), cert. denied, 396 U.S. 1010

(1970).
148. 415 F.2d at 880; 301 F. Supp. at 804.
149. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969).
150. If the court were to review prior agency action, rather than hear the matter de novo,

there might be support for utilizing the same rules and procedures as utilized by the agency
since the court would be primarily concerned with determining if the agency had abused its
discretion.
151. 5 U.S.C. § 552(b)(5) (Supp. IV, 1969).
152. Id. § 552(c).
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which states that information will not be withheld except as
"specifically stated in this section." ' 3 Strict application of this
provision would appear to preclude the court from broadening the
exceptions by making a "reasonable" interpretation of the words of
the Act and would have prevented, for example, the Polymer's
expansion of "memorandums or letters" to include a procedural
manual.
PersonalPrivacy Exemption
In Tuchinsky v. Selective Service System's a district court did
not require a state's Selective Service organization to comply with
a request to disclose the names and addresses of local board
members. The names were available at each local board, and the
court upheld the System's determination not to release the addresses
due to possible violence and invasion of the members' privacy. The
court did state, however, that the consent of an individual board
member should be given substantial weight in determining whether
personal information should be made available since he should be in
the best position to evaluate any danger of violence. 55 The personal
privacy exemption expressly denies disclosure of information which
would be an unwarranted invasion of privacy;" 6 therefore, this
application of the exemption appears to accord with the
congressional purpose.
Investigatory Files Exemption
In NLRB v. Clement Brothers5 7 the Fifth Circuit utilized the
investigatory files exemption'" in approving the lower court's
affirmation of the NLRB's refusal to make available statements of
nonwitnesses which were collected in the Board's investigation of an
alleged unfair labor practice. Statements of witnesses had been
furnished to Clement Brothers under the Board's interpretation of
the Jencks Act.' 5 ' The court concluded that to require further
disclosure could reduce employee candor and thereby interfere with
153.
154.
155.
156.
157.
158.
159.

Id. (emphasis added). See generally Davis, supra note 3, at 783-84.
294 F. Supp. 803 (N.D. IL.), aff[don other grounds. 418 F.2d 155 (7th Cir. 1969).
294 F. Supp. at 804.
5 U.S.C. § 552(b)(6) (Supp. IV, 1969). See notes 32-33 supra and accompanying text.
407 F.2d 1027 (5th Cir. 1969).
5 U.S.C. § 552(b)(7) (Supp. I V, 1969). See notes 34-36 supra and accompanying text.
18 U.S.C. § 3500 (1964).
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the Board's investigations of subsequent cases. This construction of
the exemption appears sound since, unlike an earlier case,6 0 the
investigatory files were in fact being utilized in a law enforcement
proceeding.
JudicialPower to Compel Disclosure
Certain enumerated data are required to be made public by
FOIA sections (a)(1) and (a)(2); other data may be required to be
made available under (a)(3). Some commentators' have suggested
that the injunctive and mandamus remedies of section (a)(3) apply
only to that section and not to sections (a)(l) and (a)(2) due to
ambiguous language at the beginning of the former section' and the
availability of another sanction for noncompliance in (a)(l) and
(a)(2). 6 3 Notwithstanding these difficulties, the remedy of section
(a)(3) was held in American Mail Line to be applicable to the entire
Act; otherwise, a right would have been created without a remedy.,
However, this conclusion may not have been essential to the ultimate
holding since the court alternatively indicated that the report was an
"identifiable record" available under section (a)(3) because the
"intra-agency memorandum" exemption was not applicable.,,'
Exhaustion of AdministrativeRemedies
Conflicting views have been expressed in the periodicals
regarding the application of the traditional exhaustion of remedies
160. Cooney v. Sun Shipbuilding & Drydock Co., 288 F. Supp. 708, 712 (E.D. Pa. 1968)

(accident reports were over four and one half years old). For a suggestion to curb misuse of
this exception, see 4 HARV. Civ. RIGHTS-Civ. LiB. L. REV., supra note 53, at 366.
161. UNITED STATES DEP'T OF JusTicE, supra note 14, at 15, 23; see Huard, supra note 5,
at 220. But see Davis, supra note 3, at 775-77. Davis concludes that all provisions of the Act

are judicially enforceable except the indexing requirement of'section 552(b)(2). Id. at 783, 804.
162. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969) states that the judicial enforcement remedy for
that section will apply "[e]xcept with respect to the records made available under paragraphs
(1) and (2) of this subsection . . . ." This is subject to the interpretation that records which

should be made available under sections one and two cannot be the object of a court
enforcement proceeding. However, the court's approach is more logical since the records were
not made available under the prior sections.
163. The sanction is that the agency may not rely on a matter not promulgated in

accordance with these sections. 5 U.S.C. §§ 552(a)(1) & (a)(2) (Supp. IV, 1969). Experience
has shown that this sanction is not effective. See NLRB v. Wyman-Gordon, Inc., 394 U.S.
759 (1969). Also, this sanction only indirectly encourages agency disclosure, whereas
mandamus forces immediate release of the information.
164. 411 F.2d at 701.
165. Id. at 702.
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doctrine to the FOIA.
However, the Seventh Circuit was not
hesitant in Tuchinsky v. Selective Service System'6 7 to require an
applicant who is refused information from local boards to appeal
this refusal through the Selective Service System before seeking a
judicial remedy. The court determined that since the data requested
from the state director was available at another source, the local
boards, the applicant had not exhausted his remedies and the Service
would not be required to gather his information. Alternatively, the
court noted that the request could have been denied as not being for
an "identifiable record" as required by the FOIA 68 since the state
director claimed that no central records were maintained regarding
local board members. If the applicant had been refused the data by
the local board, exhaustion would have entailed two levels of appeal:
first to the appeal board and then to the National Director."9 The
potential for delay and harassment in this scheme is obvious,
compounding the delay in answering the original request, which in
this instance was four to five months.
The possibility of at least one level of delay is suggested by the
House Report. 7 ' However, unnecessary delay is inconsistent with the
provisions of the Act that the information "be made available
promptly" and that the action is to be given priority in the district
court. 72 There is certainly no mention of the requirement of
exhaustion in the FOIA as in the provision for normal judicial
review of agency action contained in section 704, originally section
10(c), of the APA. 73 It is not review of agency action which is
sought, rather, the court is to make a de novo determination of
whether the information should be made available. 7 However, there
is a valid objective of uniformity and control to be served by having
a central point within the agency to make the determination
166. Compare Nader, supra note 6, at 5 with 54 VA. L. REV.. supra note 64, at 468-71.
167. 418 F.2d 155 (7th Cir. 1969).
168. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969).
169. 418 F.2d at 158.
170. 294 F. Supp. at 804.
171. HousE REPORT 9 indicates that a party is entitled to prompt review by the agency
head upon denial.
172. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969).
173. Id. § 704.
174. If Congress had desired the normal review procedures of sections 701-06 to be applied
with the accompanying requirement of exhaustion, they would merely have created the right
to information in the FOIA and provided for jurisdiction. That such was not done suggests
the intention to provide abnormalprocedures for actions under the FOIA.
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concerning a request. For consistency, it might be advisable to
require that any negative response be made at a level within the
agency which would be accorded finality.7 5
The ParticularApplicant's Need

American Mail Line determined that the need of the applicant
is not to be considered in evaluating a request for disclosure. 76 After
the oral arguments were made on appeal, the Board denied
appellant's petition for reconsideration of the subsidy reduction
issue, refused to deliver the requested memorandum, and moved to
dismiss the appeal as moot. Denying this motion, the court held that
the lack of need for the memorandum was irrelevant to the
appellant's right to obtain it under the Act. As long as the Board's
memorandum was an identifiable record required to be made
available by the Act, it is available to any member of th6 general
public notwithstanding his lack of need for it.'" This position is
contrary to several earlier cases 78 but is certainly compatible with
the FOIA's demand that records be made available to "any
7
person," not just those directly concerned.
Burden of Going Forward

The recent decisions produce a wide discrepancy in the
imposition of the burden of going forward once an exemption is
claimed. Epstein'80 and Sioux Empire' clearly place this burden on
the requesting party. Epstein is explainable and acceptable since it
involved national security and otherwise could have raised difficult
separation of powers issues, 82 and Sioux Empire, an agency
decision, merely represents the FCC's misuse of the Act.", To place
175. 54 VA. L. REV., supra note 64, at 470-7 1.
176. 411 F.2d at 704.
177. Id.

178. E.g.. Shakespeare Co. v. United States, 389 F.2d 772 (Ct. Cl. 1968) (materiality
required to warrant disclosure); cf. Bristol-Myers Co. v. FTC, 284 F. Supp. 745, 747 (D.D.C.

1968), noted in 38 U. CIN. L. REV. 570 (1969) (information to be provided to person having
some basis for seeking it). But see Skolnik v. Parsons, 397 F.2d 523 (7th Cir. 1968) (any
person has a right to documents, regardless of need or materiality).
179. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969) (emphasis added). Compare text
accompanying notes 29-31 supra with text accompanying note 118 supra.
180. Epstein v. Resor, 296 F. Supp. 214 (N.D. Cal. 1969), affd, 38 U.S.L.W. 2473 (9th

Cir. Feb. 6, 1970).
181. Sioux Empire Broadcasting Co., 25 AD. L. 2D 962 (FCC July 2. 1969).
182. See text accompanying notes 73-74 supra
183. See text accompanying notes 110-15 supra.
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the burden on the requesting party in situations other than those
involving national defense or foreign policy would certainly be
contrary to the explicit requirement that the "burden is on the
agency to sustain its action." 1 8
Examination of the district court's discussion in Benson of the
agency's burdens is valuable since the Ninth Circuit concurred
without comment in the lower court's determination that the GSA
had failed to sustain this burden.' m.
Under a strict construction, GSA could prove that the documents are
exempted under section (b)(5) by showing that there is no type of litigation
between the agency and a private party in which the court would order
production of the documents in appropriate discovery proceedings. This
proposition is a universal negative, which is difficult to establish. And the
statute does not place upon GSA the burden of proving that universal
negative, but of sustaining its action. GSA can do this by showing that there
are actions in which the documents would be sought in discovery -proceedings,
but in the normal sort of action in which the documents might be of value,
courts would not order the documents produced. At this point, the burden
would shift to the plaintiff at least to come forward with a theory of an action
in which a court would order the documents produced."'

Judicial Power to Deny Disclosure Despite Inapplicablity of an
Exemption
After concluding that none of the hearing aid test data sought
was exempt, the Consumers Union court assumed the power to
examine the equitable factors involved in a disclosure order. The
decisional guideline was stated to be that
where agency records are not exempted from disclosure by the Freedom of
Information Act, a court must order their disclosure unless the agency proves
that disclosure will result in significantly greater harm than good. Because
the Act was intended to benefit the public generally, it is primarily the effects
on the public rather than on the person seeking the records that must be
weighed."

The court found that since the raw scores would be unintelligible to
the layman, little harm would result in their disclosure.'M Any injury
caused by release of the scores would be outweighed by the benefits
184. 5 U.S.C. § 552(a)(3) (Supp. IV, 1969).
185. 415 F.2d at 879.
186. Benson v. GSA, 289 F. Supp. 590, 595 (W.D. Wash. 1968).
187. 301 F. Supp. at 806.
188. Id. at 807. The court determined that any possible misrepresentation could be avoided
by the release of explanatory materials with the scores. Id.
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of providing professionals with hearing aid data for many of the
models on the market.' 8 However, the court determined that
significantly greater harm might be caused by the release of the
quality point scores because a person could be misled into thinking
that a model rated superior by the VA might be best for him, when
in fact his particular hearing deficiencies required a different type of
hearing aid."" Finally, the court found that the release of the scoring
scheme would limit the variety of hearing aids submitted, thus
curtailing the VA research program."' The assertion that knowledge
of the scoring method would help investigators such as Consumers
Union to develop evaluation criteria was found not to outweigh the
disruption of the VA program.'92 The court concluded that these
dangers-that disclosure of the quality point scores might mislead
the public and disrupt the VA program-were greater than any
benefit to the public and consequently ordered the VA to release only
its raw scores.'? 3 Consumers Union illustrates that a court, although
properly construing the exemptions within the Act strictly in
accordance with reported congressional intentions, can nevertheless
thwart the apparent legislative objective by upholding agency
nondisclosure through the use of the court's equity powers.
Although several other decisions' have utilized a balancing of
interests technique common to equity courts in determining whether
to order disclosure, there has been little discussion of the justification
for this action. It is crucial to note that balancing has been done at
two levels. In some instances balancing is necessary in the
preliminary consideration of whether an exemption applies. For
example, a court applying the discovery rules of the Federal Rules
of Civil Procedure, in considering whether a document would be
"'available by law to a party . . . in litigation," would certainly
weigh the need of the hypothetical litigant against the potential harm
189. Id.

190. Id. Evidently the court did not consider that explanatory material, see note 188 supra.
would be effective for the quality point scores. Certainly it could have been effective in this
area also.
191. Id. at 808. The VA had expressed fear that manufacturers would design only hearing
aids that would score well in the VA tests. If the tests have been designed properly, this would
appear to be an advantage rather than a disadvantage.
192. Id.
193. Id.

194. GSA v. Benson. 415 F.2d 878, 880 (9th Cir. 1969): Sioux Empire Broadcasting Co..
25 AD. L. 2D 962. 964-65 (FCC July 2. 1969).
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to the government or private parties if disclosure is ordered. The
Supreme Court in Hickman v. Taylor,9 5 although disallowing
discovery of a lawyer's "work product," recognized that in some
instances discovery might be ordered if the applicant's need
outweighed the interference with the attorney-client relationship."
Thus there can be little objection if a court, as in Benson,' 7 attempts
to balance interests at this level. However, once the court has
determined that no exemptions are applicable, as in Consumers
Union, the balancing is not justifiable if it is accepted that Congress
has already done this balancing when it promulgated the statute.1' 8
Since a balancing of equities at this stage can operate only in favor
of nondisclosure, such judicial action conflicts with the Act's general
presumption of availability 9f governmental information. If an item
is within an exception, the Act is inapplicable, and a court is
precluded from "balancing interests" to force disclosure, 99 Thus, a
judicial willingness to balance interests provides an agency with an
additional argument to bar disclosure, one not provided in the
legislation. It may first try to utilize an exemption, and if
unsuccessful, may then attempt to demonstrate that the balance of
equities is in its favor. If balancing is not done, it is certainly
possible that disclosure would be allowed in some instances to the
detriment of the public interest, and arguably Congress did not
intend such a result. However, it appears more reasonable that
Congress intended its own balancing to be conclusive and was willing
to accept unfavorable results in a few instances to effect an overall
increase in the amount of governmental information available to the
public. If the equitable principles are extended, the Act becomes a
mere guideline of factors to be considered in judicial review of an
agency's action instead of a clear mandate of availability. Accepting
the latter as the objective of the Act,'"I the judiciary is called upon
to construe strictly the words of the statute and to emphasize that
the public interest is to be paramount. Except where necessary to
195. 329 U.S. 495 (1947).
196. Id. at 509-11.

197. GSA v. Benson, 415 F.2d 878 (9th Cir. 1969). The difficulty with balancing at even
this level is that the interests being balanced are hypothetical since the needs of the litigant

are not to be determinative.
198. See text accompanying note 43 supra.

199. The initial sentence of section 552(b) states that "It]his [Act] does not apply to matters
that are [within an exemption]." 5 U.S.C. § 552(b) (Supp. IV, 1969).
200. See text accompanying note 15 supra.
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determine the applicability of an exemption, interest balancing
should not be utilized to deny disclosure authorized by Congress.
Conclusion

As has been noted, the agencies are not voluntarily complying
with the FOIA. However, as the recent cases illustrate, they are
increasingly being required by the courts to disclose information.
The above discussion of exemptions and judicial techniques does not
accurately portray the total impact of the 1969 cases since most

involved more than one attempt to avoid disclosure. Perhaps
Consumers Union, although not making public all that was

requested, provides the best example of a court's attempt to
implement the FOIA's spirit. This disposition for disclosure can
only be synoptically discerned; categorical analysis fragments the
results. Nevertheless, such fragmented investigations are necessary so
long as agencies attempt to hide their acts and words within multiple
exemptions.
II.

RULE MAKING

Agency Adjudication to A void Rule Making
Whether rule making or adjudication should be employed by
administrative agencies for the formulation of policy has long been
the focal point of a difference of opinion among the agencies, as well
as certain commentators and courts. Some find the Administrative
Procedure Act' to provide a clear dichotomy which should guide
agencies under most circumstances, 2 whereas others argue that the
choice cannot easily be made since the functions of rule making and
adjudication, 3 and the advantages and disadvantages of each, are not
1. 5 U.S.C. §§ 553-54 (Supp. IV, 1969).
2. See. e.g., Peck, A Critique of the National Labor Relations Board's Performance In
Policy Formulation: Adjudication and Rule-making, 117 U. PA. L. REV. 254 (1968); Peck,
The Atrophied Rule-making Powers of the National Labor Relations Board. 70 YALE L.J.
729 (1961); Shapiro, 'The Choice of Rulemaking or Adjudication in the Development of
Administrative Policy, 78 HARV. L. REV. 921 (1965).
3. The APA, 5 U.S.C. §§. 551(4)-(7) (Supp. IV, 1969), distinguishes the two:
(4) "rule" means the whole or part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe law or
policy or describing the organization, procedure, or practice requirements of an agency
(5) "rule making" means agency process for formulating, amending, or repealing a
rule;
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distinct. 4

The structure of the APA reveals an obvious
always
congressional recognition and intent that the agencies have distinct
quasi-legislative and quasi-judicial powers. Section 4 specifies the
following rule-making procedures: (1) Notice of the proposed rule
must be published in the Federal Register; (2) interested parties shall
be afforded an opportunity to participate in the rule making; and (3)
the rule, as adopted, shall be published 30 days before it is to take
effect.5 Section 5, the adjudication provision, does not provide for
notice of or participation in the proceedings to any but the parties
to the adjudication.' Ideally, the rule-making procedures would
provide for the most complete participation possible by all.interested
parties, present and potential. One agency, however, the National
Labor Relations Board, 7 has been able to ignore Congress's intent
so completely that it has never utilized its rule-making power. 8
Instead, general rules establishing standards of conduct for those
within its jurisdiction are formulated in adjudicatory proceedings,
deriving their force as stare decisis. While no other agency has so
deliberately ignored the APA, it is also true that the other agencies
have not found a distinct dividing line between situations requiring
rule making and those demanding adjudication. The choice as to
which procedure to follow is not always a clear one; the time may
not be right for the formulation of a rule so the agency may just
decide the dispute between the particular parties,' the result being a
"rule" of the case having precedential value. The serious problem,
however, is that an agency might formulate a substantial amount of
its policy in adjudicatory proceedings. The NLRB has done so and
(6) "order" means the whole or part of a final disposition, whether affirmative,
negative, injunctive, or declaratory in form, of an agency in a matter other than rule
making but including licensing;
(7) "adjudication" means agency process for the formulation of an order ....
4. See, e.g., L. JAFFE & N. NATIJANSON, ADMINISTRATiVE LAW 23-24 (3d ed. 1968);
Robinson, The Making of Administrative Policy: Another Look at Rulemaking and
Adjudication and Administrative ProcedureReform. 118 U. PA. L. REv. 485 (1970).
5. 5 U.S.C. § 553 (Supp. IV, 1969). In this Project, textual references to all sections of
the APA other than the new Freedom of Information Act will use the original numbers rather
than the numbers as presently codified. The Freedom of Information Act is excepted due to
the lack of correlation between the new and original provisions.-Ed.
6. 5 U.S.C. § 554 (Supp. IV, 1969).
7. The NLRB is specifically required to formulate rules under the APA, 29 U.S.C. § 156

(1964).
8. I K. DAVIS. ADMINISTRATIVE LAW TREATISE § 6.13 (Supp. 1965).
9. See notes 38-41 infra and accompanying text.
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among them that

adjudication is less time-consuming and more flexible." Such

contentions should be no more than academic, for the established.
procedures for the agencies to follow in making rules indicate
Congress's intention that basic policy be made in rule-making
proceedings whenever possible. 2 If section 4 is rendered ineffective,
many interested persons may be prevented from participating in the
formulation of rules.
The Supreme Court recently considered this problem in NLRB
v. Wyman-Gordon Co.,"3 but did little to ameliorate the situation.
If anything, the various agencies are now less obliged to comply with
the rule-making requirements of the APA. The Supreme Court was
asked whether in an adjudicatory proceeding an administrative
agency could promulgate a general rule which would operate only

prospectively." The NLRB had done just that in an earlier decision,
Excelsior Underwear, Inc.,"5 where the Board determined that a
business, prior to a representation election, was required to furnish
unions with a list of the names and addresses of the employees
eligible to vote in the election. This rule was articulated in an
adjudicative unfair labor practice proceeding held after the election.
In certain aspects, however, this proceeding was more like rule

making than adjudication: selected amici curiae were invited to
10. See The Supreme Court, 1968 Term, 83 HARv. L. REV. 7, 220 (1969); I1 B.C. IND. &
COM. L. REV. 64 (1969).
i1. 83 HARv. L. REV., supra note 10, at 225. Other considerations in favor of formulating
agency policy by adjudication are: (1) Adjudicative rules are better able to withstand judicial
scrutiny, (2) adjudicative rules are more easily overruled by an agency, and (3) adjudicative
rules may be applied retroactively. I I B.C. IND. & CoM. L. REV. 64, 75 n.66 (1969).
One might argue that the NLRB practice was not legislative rule making but was merely
the formulation of interpretive rules, which are exempted from the APA rule-making
requirements, 5 U.S.C. § 553(b)(A) (Supp. IV, 1969). The distinction drawn by Professor
Davis is that a legislative rule is the product of an exercise of legislative power which is granted
the agency, whereas an interpretive rule is one not authorized by Congress as within the
agency's sole discretion. K. DAvIs, supra note 8, § 5.03. The NLRB is given specific
authority to supervise representation elections, 29 U.S.C. § 159 (1964), and to promulgate
rules and regulations, id. § 156. This broad grant of authority obviously anticipates the
formulation by the NLRB of legislative rules for the regulation of representation elections,
thus calling for the application of the APA rule-making provisions.
12. SEC v. Chenery Corp., 332 U.S. 194, 202 (1947); see S. REP. No. 752, 79th Cong.,
Ist Sess. 13-16 (1945); H.R. REP. No. 1980, 79th Cong., 2d Sess., 21-26 (1946).
13. 394 U.S. 759 (1969).
14. Id. at 762.
15. 156 N.L.R.B. 1236 (1966).
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submit briefs, and the Board held that its decision as to the validity
of such an order should apply only prospectively-to elections called
30 days after the rendering of the decision-and not retroactively to
the parties involved in the immediate dispute."6 Thus, the Board
effectively promulgated a general rule for prospective application
without following the procedures which Congress had specifically
established to insure fairness in such rule making. This Excelsior rule
was applied to the representation election involved in WymanGordon: the company refused to comply with the Board's order to
supply the union with the names and addresses of the employees
eligible to vote in the election, the union lost the election, and the
Board, citing Excelsior, upheld the union's objection and ordered a
new election. 17 When the company again refused to supply the list,
the Board issued a subpoena ordering the company either to supply
the list or to produce its personnel and payroll records which
contained the desired information."8 The Board then filed an action
in federal district court to have the subpoena enforced or to have a
mandatory injunction issued to compel the company to comply with
the Board's order. The district court held that the order was valid
and directed that Wyman-Gordon comply. 9 The company appealed
to the Court of Appeals for the First Circuit which reversed on the
basis that the order was invalid because it rested upon the rule
improperly promulgated in Excelsior.20 Wyman-Gordon then.
proceeded to garner majority support in the Supreme Court for each
of two main contentions, but the NLRB prevailed nonetheless as the
Court held that the order was valid and enforceable 2 First, the
plurality opinion of the Court and the two dissents demonstrated
that six Justices agreed that the Excelsior rule was improperly,
promulgated and therefore invalid. 22 Second, Justice Black's
concurring opinion combined with the two dissents provided five
16, Id. at 1240 n.5.
17. See 394 U.S. at 761, 766.
18. The Board's power to subpoena such materials was challenged by Wyman-Gordon. The

district court concluded, however, that the power granted in Section 1(1) of the National
Labor Relations Act, 29 U.S.C. § 161(!) (1964), was broad enough to cover the lists of
names and addresses. NLRB v. Wyman-Gordon Co., 270 F. Supp. 280, 284-85 (D. Mass.
1967).
19. NLRB v. Wyman-Gordon Co., 270 F. Supp. 280 (D. Mass. 1967).
20. Wyman-Gordon Co. v. NLRB, 397 F.2d 394 (Ist Cir. 1968).
21. NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969).
22. Id. at 761, 775, 780.
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Justices in agreement that agency action taken solely in reliance
upon an invalid rule is also invalid.23 Unfortunately for the
company, however, these two majorities disappeared as seven of the
Justices agreed that the Board's order was valid and enforceable2
The four-man opinion of the Court reversed the First Circuit
but was otherwise in agreement with the basis of the First Circuit's
opinion, that the Excelsior rule is invalid since it was not
promulgated in accordance with the requirements of the APA. The
opinion, therefore, said that though the Board's refusal in Excelsior
to follow the statutory scheme was wrong and would not be
sanctioned, the order to Wyman-Gordon was substantively valid on
its own merits as part of an order directing that an election be held,
proper subject matter for an adjudicatory proceeding. Thus, the
plurality reasoned that since the Board's citation to Excelsior was
unnecessary, the procedural invalidity of that rule did not affect the
validity of the Board's order to Wyman-Gordon. 26 The opinion
considered the rule of the first SEC v.. Chenery Corp." decision that
if an agency has misconceived the law, its order may not stand and
the case must be remanded, but ruled that to remand would not be
useful since there was a valid basis for the holding of the Board, and
it would obviously so hold on remand.28 The opinion thus told the
Board that it was wrong and should not err again, but that the
Board's order would nevertheless be given effect.
Justice Black's concurring opinion joined with the plurality in
holding that the order to Wyman-Gordon" was valid and enforceable
but -disagreed with the conclusion that the Excelsior rule was invalid
because of the Board's failure to follow the rule-making procedure
of the APA. He felt instead that the two powers, namely, to make
rules and to adjudicate, are "separate, but almost inseparably
related. 12 9 Thus the Board may choose its means of formulating
23. See id. at 769, 775, 780.
24. Id. at 761.
25. Id. ,Justice Fortas wrote the opinion which was concurred in by Chief Justice Warren
and Justices Stewart and White.
26. Id. at 766. This finding appears ill-founded, for the Court cites NLRB v. Waterman
S.S. Co., 309 U.S. 206, 226 (1940), which merely held that the control and conduct of a

representation election is within the sole discretion of the Board. The objection is not that the
NLRB did not have the power, but that it did not exercise it properly.
27. 318 U.S. 80 (1943). See generally Friendly, Chenery Revisited: Reflections on Reversal
and Remand ofAdministrative Orders, 1969 DuKE L.J. 199.

28. 394 U.S. at 766 n.6.
29. Id. at 771. Justice Black was joined by Justices Brennan and Marshall.
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policy, and an adjudicatory decision may become precedent to guide
future conduct in the labor relations field in much the same way as
a rule promulgated according to the section 4 procedures: Justice
Black found the Excelsior "decision [to] constitute 'adjudication'
within the meaning of the [APA], even though the ruling was to be
prospectively applied," ' 0 and thus determined that the decision, as
precedent, could be cited as authority for upholding the Board's
order to Wyman-Gordon. Arguably, he relied erroneously on the
Court's decision in the second Chenery9' case in concluding that the
choice between proceeding by rule making or adjudication "is one
that lies primarily in the informed discretion of the administrative
agency,"3 thus effectively allowing the removal of section 4 from the
APA.
One dissent, by Justice Douglas, argued that an administrative
agency cannot be allowed to promulgate rules of general application
and prospective effect through adjudicatory rather than rule-making
proceedings, thereby ignoring the congressional mandate.a He
demonstrated that by giving its Excelsior decision only prospective
effect, the B6a-d was not adjudicating but making a rule to fit future
cases. Thus there was no excuse for the Board's failure to comply
with section 4. Congress obviously intended that all interested parties
be able to participate in hearings upon proposed rules; WymanGordon was not given this opportunity and thus it should not be
bound. The very importance of section 4, Douglas contended, is that
it allows all to participate in the formulation of rules which may
affect them.3 For this reason, the Court must be particularly careful
to prevent agencies from becoming lax and failing to serve their
intended purpose in regard to rule making. 35 Under Douglas's
opinion, the NLRB would have to utilize its long idle rule-making
power if it wanted its orders enforced. Since the improperly
promulgated Excelsior rule cannot be given effect, certainly the
Court cannot then give effect to the same rule similarly arising out
of an adjudicatory proceeding, that is, the "Wyman-Gordon rule."
30. Id. at 772-73.
31. SEC v. Chenery Corp., 332 U.S. 194 (1947).
32. 394 U.S. at 772, quoting SEC v. Chenery Corp., 332 U.S. 194, 203 (1947). Justice

Black does not recognize the Court's limitations on this authority. See notes 38-41 infra and
accompanying text.
33. 394 U.S. at 776.
34. Id. at 777.
35. Id. at 778.
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To require companies to supply employee names and addresses to
unions, the Board must formulate a rule to that effect under section
4 of the APA. Such a holding would result in the other agencies
being more likely to act similarly when formulating general rules of
prospective application.
The other dissent, by Justice Harlan, agreed with Justice Douglas
and the plurality that the procedure used in Excelsior did not comply
.with the requirements of the APA and that the rule was thus invalid.
Carefully studying the language of the A PA,3 he determined that the
Excelsior rule clearly fell within the rule-making requirements which,
of course, were not followed. Since the Board's order to WymanGordon was based on the Excelsior rule, Harlan argued that the
Court should remand on the authority of the first Chenery decision3
The actual holding of Wyman-Gordon is rather narrow in scope:
The NLRB, in an adjudicatory proceeding, can order a business to
supply a union with the names and addresses of employees eligible
to vote in a representation election, such lists being subject to the
NLRB's subpoena power, and an order of an administrative agency
based on the wrong concept of the law need not necessarily be
remanded under Chenery I if it is clear to the court that the decision
of the agency will be the same upon remand. The implications of the
Court's opinion, however, are much broader. The Supreme Court,
given an opportunity to bring into line the agency which has most
consistently disregarded the APA's rule-making requirements, has
indicated that it will allow agencies to proceed in disregard of both
Congress's purpose and the Court's opinion in Chenery II. This
latter decision held that an agency should utilize its rule-making
power whenever possible to formulate standards of conduct3 It did,
36. Id. at 780. He discusses the distinction between a "rule" and an "order." See note 3
supra.

37. See note 27 supra and accompanying text. The plurality opinion discussed this point.
See note 28 supra and accompanying text.

38. The Court's discussion was as follows:
The function of filling in the interstices of the Act should be performed, as nuch as

possible, through this quasi-legislative promulgation of rules to be applied in the future.
But any rigid requirement to that effect would make the administrative process

inflexible and incapable of dealing with many of the specialized problems which arise.
.. . Some principles must await their own development, while others must be adjusted
to meet particular, unforeseeable situations ....
In other words, problems may arise in a case which the administrative agency could
not possibly foresee .

. .

. Or the agency may not have had sufficient experience with

a particular problem to warrant rigidifying its tentative judgment into a hard and fast
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however, recognize that certain circumstances would permit an
agency to proceed by adjudication: (1) When the problem presented
by a case is unforeseeable or has not been faced by the. agency
before; (2) when the agency has not had sufficient experience with
the problem to warrant the making of a rule; and (3) when the
problem is too specialized and varying to make possible a general
solution. Under Chenery II, it would have been permissible for the
Board to adjudicate in Excelsior since it was a case of first
impression. But once the Board decided that it had the experience
to promulgate a prospective rule of general application, it was
obligated to follow section 4. It did not do so, and thus the rule
should not be given effect. Both the Court's plurality opinion and
Justice Black's concurring opinion ignored the fact that by the time
the Wyman-Gordon case arose, the Board had encountered the
problem several times since Excelsior and had obviously decided that
a rule was needed. 39 Justice Black argued that Chenery II allows an
agency to use its informed discretion in determining which procedure
to follow, but he did not observe the Chenery I limitations on that
discretion.40 The essence of the Chenery II position is that at some
rule. Or the problem may be so specialized and varying in nature as to be impossible
of capture within the boundaries of a general rule. In those situations, the agency must
retain power to deal with the problems on a case-to-case basis if the administrative
process is to be effective. There is thus a very definite place for the case-by-case
evolution of statutory standards. And the choice made between proceeding by general
rule or by individual, ad hoc litigation is one that lies primarily in the informed
discretion of the administrative agency. 332 U.S. at 202-03 (emphasis added).
39. E.g., NLRB v. Roblen, 274 F. Supp. 715 (N.D. Ill.), affd, 385 F.2d 52 (7th Cir. 1967);
NLRB v. Montgomery Ward & Co., 64 L.R.R.M. 2061 (M.D. Fla. 1966); NLRB v. Wolverine
Industries Div., Mid-States Metal Products, Inc., 64 L.R.R.M. 2060 (E.D. Mich. 1966);
NLRB v. Hanes Hosiery Div.-Hanes Corp., 63 L.R.R.M. 2513 (M.D.N.C. 1966), rev'd 384
F:2d 188 (4th Cir. 1967), cert. denied. 390 U.S. 950 (1968).
40. See note 32 supra and accompanying text.
The unfortunate result predicted by Justice Douglas may be avoided, however. It appears
reasonable to assert that the multiplicity of opinions in the case reflects not an ultimate
resolution of the rule-making issue but merely a compromise agreement that Wyman-Gordon
failed to demonstrate convincingly that it suffered from the Board's failure to follow the APA
rule-making procedures. Even granted that the Board's actions denied official notice and an
opportunity to participate in the rule's formulation, Wyman-Gordon apparently was unable
to suggest any factors which might have persuaded the N LR B to alter or modify its Excelsior
policy. In Excelsior, the company allegedly had sent to each employee an eight page letter
which contained material misrepresentations as to union dues and initiation fees, and which
threatened a plant closing. 156 N.L.R.B. 1236 (1966). Moreover, it %as alleged that the
employer had, during work hours, delivered a speech to all employees promising benefits if
the union did not win the election. Id. at 1237. If true, such would clearly be unfair labor
practices, but in the interests of a fair election the union should at least have had an
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time after an agency's first encounter with a problem of general
policy, the agency must cease to handle the problem by adjudication
and then formulate a rule following the section 4 requirements. This
is not meant to be an inflexible rule, but for the Court to allow an
agency to form policy bit by bit, to adjudicate general problems ad
infinitum, is to render the rule-making section of the APA both
superfluous and meaningless. It appears that only Justice Douglas
recognized the ramifications of allowing administrative agencies to
proceed in this manner.4' The Court's decision may not seriously
affect the parties immediately involved, but it may set a precedent
that could lead to serious injustice. The effect or lack of effect on
the NLRB will be immediate: no longer will Board members or
reviewing courts feel constrained to set limits on adjudicatory policy
formulation. More important, however, is the fact that other
agencies may conclude from Wyman-Gordon that they need not be
so careful in following the requirements of the APA. Since it appears
that adjudication is a less demanding procedure than rule making for
regulating conduct,42 this decision may encourage agencies to allow
their rule-making function to atrophy in the same manner as has the
NLRB. The result, of course, would be that interested parties,
opportunity to reach the workers and mail was probably the most convenient means. There
was no showing that the union had access to names and addresses from other sources.

No such special circumstances were specified in the reports of Wyman-Gordon. Rather,
previous elections had been held involving the same union, probably thereby providing the

union with most of the desired information. Apparently a business directory was available to
provide the union with the desired information. Moreover, no anti-union activity by the
employer was asserted. Thus, if Excelsior were an adjudicatory order, grounds for distinction
appears to have been available.

Only in light of Wyman-Gordon's inability to assert grounds for avoiding the Excelsior rule
does the plurality opinion's assertion that the Board would reiterate Excelsior were it forced
to reconsider, 394 U.S. at 766 n.6, have meaning. Thus the path should remain open to a

challenge of the substantive employee list requirement by an employer who can proffrr a
meaningful competing consideration to the policy of the requirement. Furthermore, since the

plurality opinion viewed the requirement as incidental to an adjudicatory order, application
in future cases of the requirement should be limited to the specific factual situation giving rise
to the order. If the substantive requirement could be disposed of by either method, it would

then appear that conclusive weight should be given to the finding of the plurality and the two
dissents that the NLRB is required to utilize properly its rule-making powers in future

pronouncements of general rules of prospective application.
41. Referring to Bonfield, Representation for the Poor in Federal Rule'naking. 67 MIcH.
L. REV. 511 (1969), Douglas voiced his concern for the possible lack of adequate

representation of interested groups, actual and potential, in the formulation of administrative
agency policy. The poor may be particularly prejudiced if they and their advocates are denied

the opportunity to participate in rule making. 394 U.S. at 777-78.
42. See note I I supra and accompanying text.
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present and potential, will not be able to participate in the
formulation of rules which may have an important effect upon them,
thus completely circumventing Congress's purpose in enacting
separate rule-making and adjudication procedures.
Elimination of Public Benefits Exemptions from Rule-making
Requirements

Recommendation Sixteen of the Administrative Conference of

the United States 3 calls for modification of the rule-making section

of the APA 4 to extend that section's coverage to rule-making

proceedings relating to public property, loans, grants, benefits, or

contracts. Rule making is defined as the "agency process for
formulating, amending, or repealing,"'" "an agency statement of
general or particular applicability and future effect designed to
implement, interpret, or prescribe law or policy .
,,.*""
The

procedural requirements which federal agencies must follow in rule
making include public notice of the proposed rule-making
proceeding and an opportunity for interested persons to participate

through presentation of their views4 However, proceedings relating
to public property, loans, grants, benefits, and contracts are
exempted from these requirements.48 The scope of the exemptions

includes such areas of agency activity as postal rates,49 property
managed by TVA and GSA, 50 government loans and loan

guarantees,5' HEW and OEO grants,5 2 and VA and Social Security
benefits.5 3 It is to the elimination of these exemptions that the

recommendation addresses itself.
43. Administrative Conference of the United States. Recommendation No.
16-Elimination of Certain Exemptions from the APA Rulemaking Requirements (Oct. 22,

1969) (115 CONG. REc. 15193 (daily ed. Dec. 1, 1969)). Implementing legislation has been
introduced by Senator Kennedy. S. 3569, 91st Cong., 2d Sess. (1970)

44. 5 U.S.C. § 553(a)(2) (Supp. IV, 1969).
45. Id. § 551(5).
46. Id. § 551(4).
47. Id. § 553. A hearing is not necessary, since participation may be "with or without
opportunity for oral presentation." Id. § 553(c).
48. Id. § 553(a)(2).
49. See Doehla Greeting Cards, Inc. v. Summerfield, 116 F. Supp. 68, 75 (D.D.C. 1953);
Bonfield. Public Participation in Federal Rulemaking Relating to Public Property, Loans.
Grants. Benefits, or Contracts, 118 U. PA. L. REV. 540, 558-60 (1970) [hereinafter cited as
Bonfield].
50. See Bonfield 560.
51. See Stroud v. Benson, 155 F. Supp. 482, 490 (E.D.N.C. 1957); Bonfield 562-63.
52. See Bonfield 564-65.
53. See id. at 566.
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There are three major reasons for allowing interested persons a
chance to participate in rule-making proceedings. It provides the
agency with information necessary for the formulation of wise
rules,"4 private parties are given an opportunity to protect their
interests against what otherwise might be arbitrary encroachment by
the agencies, 5 and participation helps to promote greater acceptance
of agency actions by the people the agency is.designed to serve."
Certain countervailing considerations obtain, however. A reason
frequently given to justify the exemptions is that otherwise
substantial delay would be created in everyday government
functions.57 The major causes of delay would be the requirements for
notice of the matters under consideration," opportunity for
participation by interested parties,5 and publication of the adopted
rule 30 days prior to its effective date." Correspondingly, the
agency's operating costs would increase due to the additional
workload." Elimination of the exemption would allegedly replace the
mutual cooperation presently existing between the agency and its
public with an adversary situation, 2 thereby detracting from
efficiency. Finally, lack of the exemptions and the resultant increased
formality might decrease flexibility and discourage beneficial
changes."
Obviously, the relative importance of benefits accruing from
public involvement in agency decision making and the countervailing
needs such as efficiency, speed, and economy which are served by
minimizing public involvement will vary considerably from one type
of proceeding to another. It has therefore been argued that careful
scrutiny by the agencies of the particular nature of any proceeding
should be made to avoid needless sacrifice of the benefits of public
participation. Arthur Bonfield, in his report to the Administrative
Conference, submits that the present classification scheme of the
54. Id. at 540.
55. Id. at 541-42.

56. Id.
57. Id. at 575.
58. 5 U.S.C. § 553(b) (Supp. IV, 1969).

59. Id. § 553(c).
60. Id. § 553(d).

61.
62.
63.
64.

Bonfield 576.
Id. at 576-77.
Id. at 577.
Id. at 545.
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exemptions clause is overbroad,6 5 thereby preventing the careful
weighing process needed. Bonfield attributes the categorical nature
of the exclusions partly to lingering acceptance of the theory that
where the service is of the character of a privilege, as opposed to a
right, due process is preserved by allowing the potential beneficiary
either to consent to the burdens incurred along with the benefits
enjoyed, or to accept neither the burdens nor the benefits. Yet this
option is often illusory, particularly as it pertains to welfare
recipients whose only option is to accept the burdens or perish."
Additionally, the right-privilege distinction in resolving due process
questions is now much less accepted than it once was.17 Finally, there
is no particular reason why any less of a premium should be placed
upon wise decision making, encouraged through the informationgathering function of hearings, where a "privilege" is involved than
where a "right" is involved. The distinction simply screens the more
important issue of how the public interest will best be served'
Bonfield also attributes the all-inclusiveness of the exemptions to
acceptance of the argument that the functions served in these matters
are proprietary functions, and that in performing these functions the
agency should act as a private business would, to get the job done
at the least possible expense to the taxpayer. 9 Yet the expense
argument does not necessarily lead to the conclusion that rulemaking procedures should be disallowed. Certainly there will be
costs associated with these procedures, but they may be less than the
costs resulting from ill-informed decisions made in the absence ot
such participation.
Elimination of the exemptions would create the problem of
finding a statutory apparatus which would enable officials to
"bypass" the rule-making procedures in those situations where the
costs of the procedures are found to outweigh the advantages. The
solution lies in that portion of the rule-making section which
provides that notice need not be given "when the agency for good
cause finds (and incorporates the finding and a brief statement of
65. Id. at 570-71.
66. Id. at 572-74.
67. Id. at 573-74; Reed v. Gardner, 261 F. Supp. 87 (C.D. Cal. 1966); see O'Neii,
Unconstitutional Conditions: Welfare Benefits with Strings Attached. 54 CALIF. L. REv. 443
(1966); Van Alstyne, The Demise of the Right-Privilege Distinction in Constitutional Law,
81 HARv. L. REv. 1439 (1968).

68. Bonfield 574.
69. Id.
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reasons therefor in the rules issued) that notice and public procedure
thereon are impracticable, unnecessary, or contrary to the public

interest."70 The next subsection stipulates that "after notice required
by this secion, the agency shall give interested persons an
opportunity to participate in the ruling making . . ."" implying

that if no notice is required, then no opportunity for participation
is required7 2 In appropriate instances officials would still be able to

prevent costly and unnecessary proceedings through this "good
cause" provision, thus serving the societal needs of efficiency, speed,

and flexibility 3 However, the agencies would then be compelled to
show that the denial of public participation was based on sound
reasoning, a requirement unnecessary under the present blanket
exemption provisions.74 Agency misuse of the "good cause"
limitation hopefully would also be minimized by the provision
allowing a "petition for the issuance, amendment, or repeal of a
rule, 7 5 even if the rule had originally been issued without notice
7
under the "good cause" exception.
Elimination of the public benefits exemption raises the problem
of providing for the participation of financially disadvantaged
persons in the rule-making proceeding. This is especially relevant in
70. 5 U.S.C. § 553(b)(3)(B) (Supp. IV, 1969).
71. Id. § 553(c).
72. Bonfield 548. However, the 30 day time period between promulgation and the cffective
date of a rule would apply, unless subject to another exception. 5 U.S.C. § 553(d) (Supp, IV,
1969).
73. An exemption would also continue to exist for interpretative rules, policy statements,
and agency procedure. 5 U.S.C. § 553(b)(3)(A) (Supp. IV, 1969). A large portion of
government property would continue to be exempt as relating to military functions. Bonfield
.546.
74. An agency determination that notice is not required for "good cause" might be subject
to minimal judicial scrutiny. See Bonfield 589.
However, at least one recent case has not allowed an agency to avoid rule making by merely
claiming this exemption. Texaco, Inc. v. FPC, 412 F.2d 740 (3d Cir. 1969) (change in refund
calculation from simple interest to compounded monthly interest not exempt as minor or
emergency).
75. 5 U.S.C. § 553(e) (Supp. IV, 1969). Of course, the right to petition for a change does
not assure agency action. Mackey v. United States, 255 F.2d 898 (D.C. Cir. 1958) (denial of
request for rule making is within FCC's discretion).
76. Id. § 553(b)(3)(B) (Supp. IV, 1969). In fact, congressional intent at the time of the
passage of the APA was that the petition procedures of section 4(a), 5 U.S.C. § 553(c) (Supp.
IV. 1969), would be available even if the matter were initially exempted as a "proprietary"
matter by the introductory clause of that section, § 553(a)(2). S. Doc. No. 248, 79th Cong.,
2d Sess. 257 (1946). However, according to the terms of the statute the exemption actually
applies to the entire rule-making section, not just the portions dealing with notice. 5
U.S.C. § 553(a) (Supp. IV. 1969). See Bonfield 549-50.
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areas such as welfare where the interested persons are numerous and
exist as fragmented groups rather than as unified lobbying
organizations. The Administrative Conference has recommended
that a tax-exempt corporation be formed to act as "People's
Counsel" to represent the interests of the poor in federal rule
making." A Senate bill was recently introduced with a similar
objective, providing that the A PA would be amended to allow the
Attorney General to finance representatives "to provide greater
opportunity for participation in rule-making by and on behalf of
persons of limited means."78 Problems of limiting the number of
persons participating in rule making will possibly increase due to the
size of the groups involved,79 but this should not be allowed to
preclude the advantages to be attained by increased participation.
77. Administrative Conference of the United States, Recommendation No.
5-Representation of the Poor in Agency Rulemaking of Direct Consequence to Them, in
1969

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES ANN. REP.

31-34. See Bonfield,

supra note 41 /
S.3434, 91st Cong., 2d Sess. (1970), was recently introduced by Senator Kennedy to
establish a Public Counsel Corporation. "The Administrative Conference recommendation
was the starting point for this legislation, but it is much broader in including other
'unrepresented' segments of the public in its constituency than just the poor." Letter from
Thomas M. Susman, Assistant Counsel, Subcomm. on Administrative Practice and
Procedure, Senate Comm. on the Judiciary, to the Duke Law Journal. Feb. 17, 1970.
78. S.2544, 91st Cong., 1st Sess. (1969).
79. The number of participants in a rule-making procedure is probably not significant
unless a hearing is held. Apparently the agency can adopt rules to limit the participants in a
hearing if necessary since there is no right to an oral presentation absent statutory
authorization. 5 U.S.C. § 553(c) (Supp. IV, 1969). Such rules might be patterned after the
APA adjudication provision-interested parties may submit facts "when time, the nature of
the proceeding, and the public interest permit ... ."Id. § 554(c). The extent of agency
power to limit participation of public interest groups in rule-making proceedings is indicated
by Palisades Citizens Ass'n v. CAB, 420 F.2d 188 (D.C. Cir. 1969), even though that decision
dealt with the relatively more formal licensing process. The District of Columbia Court of
Appeals approved the CAB's decision to allow a citizens group to intervene on an informal
rather than formal basis in a proceeding regarding the public necessity of a helicopter service.
The court, although agreeing that the group represented a proper public interest, determined
that the agency had not abused its discretion in denying the group status as a formal intervenor,
since there was no statutory right of intervention, and the CAB's rules regarding intervention,
14 C.F.R. § 302.15 (1969), were phrased with a permissive "may." The court also noted that
the Association was allowed to participate in the pioceeding by presenting exhibits, crossexamining witnesses, and by oral argument and, in any case, that the public interest was amply
represented by the Department of Transportation. This case suggests several factors regarding
participation: (1) An agency will be allowed considerable discretion in determining the degree
of participation allowed to the various parties; (2) all parties to a proceeding need not necessarily be provided the same degree of participation; and (3) a representative body may be
selected to present the views of an entire class of citizens. 420 F.2d at 191-93.
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ADJUDICATION

Right to Appointed Counsel in Agency Adjudication
Although the right to an appointed counsel for those defendants
unable to afford legal representation in criminal cases has been a
dramatic constitutional development of the recent past,' the attempts
to extend this doctrine analogically to "civil' cases have so far been
unsuccessful. 2 However, the FTC, in In re American Chinchilla
Corp.,3 has determined that when an adequate showing of indigence
has been made,4 a respondent in a civil adjudicative proceeding
before the Commission is entitled to have legal counsel appointed by a
federal court of appeals. The basis for the Commission's opinion is far
from satisfactorily elucidated, but regardless of its basis the possible
ramifications for administrative practice seem most significant.
In Chinchilla, the FTC had charged the American Chinchilla
Corporation and four individuals, each alleged to be a former officer
or employee of the company, with violation of the Federal Trade
Commission Act s for having made false and misleading
representations to prospective purchasers of Chinchilla breeding
stock. A notice of hearing accompanied the complaint served on
each of the respondents, but none of the respondents answered the
allegations within the time allowed. Thereupon the complaint
counsel' moved for a default judgment against the respondents, and
the hearing examiner issued a cease and desist order based upon this
-motion A few days after the order one of the accused, a Mr. Green,
wrote to the Commission denying all charges and asserting that he
was unable to afford legal counsel. 8 The hearing examiner treated the
I. See. e.g. Douglas v. California, 372 U.S. 353 (1963); Gideon v. wainwright, 372 U.S.
335 (1963).
2. See Hullom v. Burrows, 266 F.2d 547 (6th Cir.), cert. denied. 361 U.S. 919 (1959);
Sandoval v. Rattikin, 395 S.W.2d 889 (Tex. Civ. App. 1965). cert. denied, 385 U.S. 901
(1966) (Fortas and Douglas, JJ.. dissenting). For discussion of the right to counsel in civil
cases, see Note, The Right to Counsel in Civil Litigation, 66 COLUM. L. REV. 1322 (1966);
Note, The Indigent's Jlight to Counselin Civil Cases, 76 YALE L.J. 545 (1967).
3. 26 AD. L. 2D 284 (FTC Dec. 23, 1969).
4. See note 15 infra.

5. "Unfair methods of competition in commerce, and unfair or deceptive acts or practices
in commerce, are hereby declared unlawful." Federal Trade Commission Act § 5, 15
U.S.C. § 45(a)(1) (1964).
6. The "'complaint counsel" is the FTC attorney who presepts the Commission's case
before the hearing examiner.
7. 26 AD. L.2D at 286.

8. Id.
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letter as a motion to reopen the previous default hearing and notified
Green that another hearing was scheduled at which time he might
appear in person or by counsel and show cause why the default
should be set aside.' When Green failed to appear at this next
hearing, the examiner maintained the cease and desist order
previously issued.10 The FTC determined that the letter from Green
went beyond the mere denial of the allegations of the complaint and
was in fact a claim of indigence and a request for the appointment
of counsel. Under this analysis, the Commission found the hearing
to be essentially unfair and decided that it would be improper to
accept the hearing examiner's order. Rather than remanding to the
examiner for further hearings, the Commission dismissed the
complaint as to Green."
Although not readily ascertainable, the basis for the
Commission's decision seems clearly to be one of constitutional
principle. The Commission might have relied upon its own rules of
practice, which grant to each party to a hearing "all . . . rights

essential to a fair hearing,"' 2 for its finding that an indigent party
has the right to an assigned counsel, or the Commission might have
relied upon section 6(a) of the APA, which grants "any person
compelled to appear in person before any agency or representative
thereof the right to be accompanied by counsel,' 3 interpreting this
section to create a right to appointed c6unsel as well as a right to
be accompanied by counsel. There is no indication, however, that the
Commission found either the rule or the statute relevant. The FTC
apparently looked directly to the Due Process Clause of the fifth
amendment, stating that there is "nothing less conducive to fairness
and due process in administrative procedures than to pit the power
of the state, armed with all

. . .

of the legal machinery

. . .

against

9. Id. at 286-87.
10. Id. at 287.
II. Id. at 289. The Commission reasoned that the "public interest" would be sufficiently
served by issuing the cease and desist order against the other respondents.
12. "Rights of parties. Every party, except intervenors, whose rights are determined
under § 3.14, shall have the right of due notice, cross-examination, presentation of evidence,
objection, motion, argument, and all other rights essential to a fair hearing." FTC Rules of
Practice § 3.41(c), 16 C.F.R. § 3AI(c) (1969). The Commission might also have reasoned
that the procedural rights granted by secton 3.41(c) were effectively denied any party unable
to afford counsel.
13. 5 US.C. § 555(b) (Supp. IV, 1969). But see Hyser v. Reed, 318 F.2d 225, 237 (D.C.
Cir. 1963). where the court in dicta states that section 6(a) of the APA does not require
appointment of counsel for indigents.
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a single individual and then to deny that individual the right to

counsel when he denies the allegations and specifically asserts that
he cannot afford counsel."" Such counsel is to be obtained by a
request directed to the hearing examiner,"5 who is to seek assistance

from either a local bar association or legal aid agency. If these
sources are unproductive, the examiner is to direct the complaint

counsel to petition a federal court of appeals for the appointment of
counsel.16

Previous attempts in the administrative area to have counsel
appointed for indigents have been uniformly unsuccessful. 7 This is
in part explained by the history of the development of the right to
appointed counsel in criminal cases, where the Supreme Court
14. 26 AD. L.2D at 288k In support of its conclusion, the Commission cited dicta from
Hannah v. Larche, 363 U.S. 420, 422 (1960), to the effect that an agency adjudicating a legal
right of an individual must use those procedures traditionally associated with the judicial
process. 26 AD. L.2D at 288 n.9. This is a rather cryptic statement, since there is as yet no
judicial recognition of the right to appointed counsel in noncriminal cases.
While the Commission did not expressly say so, a further implication of its decision is that
the cost of the indigent's travel to the place of the hearing would also have to be paid. The
right to be present at the hearing is surely more basic than the right to appointed counselalso, the assistance of counsel would be of little value if the indigent were not present to assist
counsel in preparation of the defense. It is also plausible that necessities such as food and
lodging would have to be provided the indigent during his attendance at the hearing. The
Commission gave no indication as to the source of funds for such expenses.
15. The hearing examiner, in deciding if the applicant is qualified for appointed counsel, is
to be "mindful" of the Supreme Court's holding in Adkins v. Du Pont, 335 U.S. 331, 342
(1948), and of "the practice followed in the federal courts under their controlling statute on
this point, 28 U.S.C. § 1915." 26 AD. L. 2D at 289 n.10. In Adkins the Court held that while
a federal court should examine an application to appeal in forma pauperis with great care so
as to protect the public from having to pay excessive costs, the applicant need not be wholly
destitute to enjoy the benefit of the statute. 335 U.S. at 339.
16. The Commission found authority in the court of appeals to appoint counsel under "the
All Writs Act, 28 U.S.C. § 1651 (a), since the appointment of counsel would be protective of its
appellate jurisdiction. See FTC v. Dean Foods Co., 384 U.S. 597. 603-05 (1966) . . . the
absence of counsel 'would otherwise mean that the case would not be adjudicated on its merits
and therefore could not be reviewed' by a Court of Appeals . . . . " 26 AD. L. 2D at 289 n.I I.
The Commission apparently reasoned that since a court or appeals may review any cease and
desist order issued by the Commission under Section 5 of the FTC Act, but must accept any
fact findings made by'the Commission as conclusive if supported by the evidence, a default
judgment would leave the appellate court with nothing to review. See 15 U.S.C. § 45(c)
(1964). Such reasoning seems questionable, for a limitation on the scope of judicial review
should not have any effect on the court's jurisdiction.
17. See. e.g., Nees v. SEC. 414 F.2d 211, 221 (9th Cir. 1969); Bourski v. SEC, 340 F.2d
991, 992 (2d Cir.), cert. denied, 381 U.S. 943 (1965); Hyser v. Reed, 318 F.2d 225, 238 (D.C.
Cir. 1963); McGaughy v. Gardner, 296 F. Supp. 33, 36 (E.D. La. 1967); A.T. Brod & Co.,
21 Ad. L. Dec. 379 (SEC 1967).
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looked to the sixth amendment to determine the nature of due

process in the criminal area rather than to the fifth amendment's
general Due Process Clause. 8 Since the sixth amendment applies
only to criminal cases, the resultant "due process" theory has been

held inapplicable to those cases termed "civil."'" Thus numerous
requests for appointed counsel in administrative proceedings have

been denied on the ground that there was no criminal penalty

involved.20 In Chinchilla, the FTC apparently took the position that
the issue should not be resolved on the basis of whether the case was

"civil" or "criminal" but rather on whether the procedure involved

was such that a fair trial could not be obtained without legal

representation. While this approach can be commended for its
concern with the treatment of the indigent, its application in this
instance may be questioned on several grounds.
As applied by the- courts, the due process requirement of

appointed counsel in criminal cases appears to have been limited in
several ways. Some offenses have been held to be so minor as to not
18. See, e.g., Johnson v. Zerbst, 304 U.S. 458, 462-63 (1938), where the Supreme Court
relied'upon the sixth amendment to establish that a federal court lacked jurisdiction to convict
the accused unless the accused was represented by counsel or had intelligently waived his
constitutional right to such representation. The opinion indicates that while the Court rested
its opinion upon the sixth amendment, it was in fact concerned with what is generally called
"due process" for it noted that the average defendant would not have the "skill to protect himself when brought before a tribunal with power to take his life or liberty, wherein the
prosecution is presented by experienced and learned counsel." Id. at 462-63. Thus, the Court
was essentially dealing with the "fundamental fairness" of the proceeding.
It has been said of the Court's use of the sixth amendment to extend right to appointed
counsel to state proceedings that the Gideon Court's
statements of the necessity for counsel in order to insure a fair trial bre equally
applicable to civil adjudications. Certainly, no strong case can be made that either the
procedural or substantive rules of criminal litigation are more complex than those of
the civil courts. Moreover, the denial of an opportunity to be heard for failure to obtain
counsel . . has the same effects of providing a unilateral trial as the failure to provide
counsel has in the criminal courts. Willging, Financial Barriers and the Access of
Indigents to the Courts, 57 GEo. L.J. 253, 286 (1958).
Cf. In re Ruffalo, 390 U.S. 544 (1968).
19. See, e.g., Bourski v. SEC. 340 F.2d 991, 992 (2d Cir.), cert. denied, 381 U.S. 943 (1965)
(hearings into revocation of broker-dealer registration not penal; no right to counsel); Hullom
v. Burrows, 266 F.2d 547 (6th Cir.), cert. denied, 361 U.S. 919 (1959) (no right to counsel in
civil cases because sixth amendment does not apply).
20. Bourski v. SEC, 340 F.2d 991 (2d Cir.), cert. denied, 381 U.S. 943 (1965); A.T. Brod
& Co., 21 Ad. L. Dec. 379 (SEC 1967). Also, in several cases it has been held that the
Escobedo and Miranda warnings of right to counsel do not apply in agency investigations,
because they are not criminal in nature. See. e.g., Harris v. Smith, 26 AD. L.2D I (2d Cir.
Dec. 3, 1969); Wilber J. Allingham, 164 N.L.R.B. 207 (1967); Crown Imports Co., 163
N.L.R.B. 24 (1967); In reA .. , 19 Ad. L. Dec. 372 (Bd. lmm. App. 1966).

DUKE LA W JOURNAL

[Vol. 1970:67

require appointed counsel; 2' this is essentially a balancing of the
possible deprivation to the defendant with the capabilities of the
system. However, the FTC failed to consider the first factor in
Chinchilla. The possible penalty upon a determination adverse to
Green consisted merely of the issuance of a cease and desist order
against him; 22 only upon violation of the order, would financial
penalties begin? Since a cease and desist order would not appear to
carry a heavy social stigma, the effect of the order is little more than
a mild reprimand. It seems questionable whether a result of such
minor nature necessitates the protection of the Due Process Clause.
In addition, the courts generally have considered that due process is
intimately connected with the capabilities of the system.2 The
opinion of the FTC merely assumed that adequate counsel would be
available upon request without investigating whether such would be
the case. It is arguable, therefore, that the FTC extended the concept
of due process beyond the necessity of the case and may well have
placed a major burden upon the judicial system.
However, since it may be assumed that few indigent respondents
will appear before the FTC, the major importance of the holding will
depend upon its adoption by other agencies. In this regard, the
decision .could become of great significance to agencies such as the
Veterans Administration or the Social Security Administration
which deal.with indigents a great deal more than does the FTC.
Should such agencies accept the Chinchilladoctrine, several possible
limitations on the holding should be noted. First, Chinchillainvolved
an adversary proceeding where the agency had charged the
21. See State v. DeJoseph, 3 Conn. Cir. 624, 222 A.2d 752, appeal denied, 153 Conn. 747,

220 A.2d 771, cert. denied, 385 U.S. 982 (1966) (misdemeanor punishable by up to one year
imprisonment does not require appointed counsel); People v. Letterio, 16 N.Y.2d 307. 213
N.E.2d 670, 266 N.Y.S.2d 368 (1965), cert. denied, 384 U.S. 911 (1966) (defendant accused

of traffic violation has no right to appointed counsel). Contra Evans v. Rives, 126 F.2d 633
(D.C. Cir. 1942) (right to appointed counsel applies to all misdemeanor prosecutions,
rigardless of possible penalty).
22. 15 U.S.C. § 45(c) (1964).

23. Id. § 45(e). Upon violation, a penalty of not more than $5,000 for each violation is
applicable.
It should be noted that in some circumstances, the cease and desist order will severely limit
the indigent's conduct of his business, possibly causing great economic harm.
24. For example, see Justice Schaefer's statement that "[dlue process cannot be confined
to a particular set of existing procedures because due process speaks for the future as well as
the present, at any given time includes those procedures that are fair and feasible in the light
of then existing values and capabilities." Schaefer, Federalism and State Criminal Procedure,
70 HARV. L. REV. 1, 6 (1956).
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respondent with a violation of law, and thus served as prosecutor as
well as "judge." The doctrine might not be applicable when the
agency had no prosecutorial "interest" in the outcome, such as in
a license renewal hearing. Second, the party in Chinchilla was in the
role of a defendant, and it is not clear that due process requires equal
solicitude for the rights of a party plaintiff3 ' Finally, there is some
indication that even should the right to appointed counsel extend to
plaintiffs, it is not necessary to provide such counsel unless the
plaintiff is litigating a right which has already accrued to him. 6
Granted these possible limitations of Chinchilla, the theory of the
case still is a potent one, ripe with possibilities for future
development.
Hearings Priorto Welfare Benefit Terminations
In three recent decisions, recipients of government benefits
obtained additional procedural rights when threatened with
termination of those benefits by state agencies. The Department of
Housing and Urban Development (HUD) regulations upheld in
Thorpe v. Housing Authority 7 granted residents of federally aided
low-rent housing projects the right to notice of the reasons for an
eviction order and an opportunity for a hearing to challenge those
reasons. Termination of welfare benefits without notice and a prior
hearing was repudiated in Kelly v. Wyman28 and Wheeler v.
Montgomery,2 9 but these two decisions differed in defining the
particular procedural safeguards required at such a hearing3 0
In Thorpe the Supreme Court found that a HUD circular, which
25. A party would appear before an agency as a plaintiff any time he attempted to enforce
rights given him by the statutory law administered by the agency.
Arguably. in agency proceedings the party plaintiff should be the first to get appointed
counsel, for the cost of providing agency service is usually considered a cost of government.
Under this reasoning, the plaintiff is making use of the system as was intended, and such
activity should be encouraged. See generally Willging, supra note 18, at 261.
26. See generally Randolph v. United States, 274 F. Supp. 200, 203 (M.D.N.C. 1967),
affd, 389 U.S. 570 (1968), where the court found no constitutionally protected right to
counsel in a party pursuing a claim through the Social Security system. The Social Security
benefit was not an accrued property right and thus was not entitled to due process protection.
In the face of the Commission's reasoning in Chinchilla, this would seem an unpersuasive

argument.
27. 393 U.S. 268 (1969).
28. 294 F. Supp. 893 (S.D.N.Y. 1968), affd sub non. Goldberg v. Kelly, 38 U.S.L.W.
4223 (U.S. Mar. 23, 1970).
29. 296 F. Supp. 138 (N.D. Cal. 1968), rev'd, 38 U.S.L.W. 4230 (U.S. Mar. 23, 1970).
30. See notes 64-98 infra and accompanying text.
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provided that tenants of federally assisted low-rent housing projects
could not be evicted unless they were given notice of the reasons for
their eviction and an opportunity to reply, was valid and applied to
eviction proceedings instituted before the circular's promulgation3
Mrs. Thorpe's lease was terminated by the local housing authority
the day after she was elected president of a tenants' organization.
When Mrs. Thorpe refused to vacate because no reason had been
offered for her eviction, the housing authority obtained a summary
eviction order which was upheld by the state superior and supreme
courts3 Certiorari was granted by the United States Supreme Court
to determine whether the Authority's refusal to give a reason for the
eviction and to provide an opportunity to be heard constituted a
denial of fourteenth amendment due process 3 Before the case was
decided, however, HUD issued a circular stating that the local
housing authorities should inform tenants of the reasons for their
evictions and give them an opportunity for a hearing prior to
eviction.3 4 Because the application of the HUD directive to Mrs.
Thorpe would obviate the constitutional question pending before the
Court, it remanded to the North Carolina Supreme Court,31 which
affirmed its prior decision, finding the circular inapplicable because
the eviction proceedings were instituted prior to the circular's
promulgation 6 Once again the Supreme Court granted certiorari37
38
and reversed the Supreme Court of North Carolina.
The circular which was to become the basis of the Supreme
Court's decision in Thorpe was issued under HUD's rule-making
powerY9 The United States Housing Act of 19370 gave the United
States Housing Authority power to "make, amend, and rescind such
rules and regulations as may be necessary" to carry out the purposes
DUKE LA W JOURNAL

31. Thorpe v. Housing Authority, 393 U.S. 2t8 (1969). For a brief description of the
reationship of HUD to the local authorities, see Comment, Eviction Procedures in Public
Housing,73 DICK. L. REV. 307, 313-15 (1969).
32. Housing Authority v. Thorpe, 267 N.C. 431, 148 S.E.2d 290 (1966).

33. Thorpe v. Housing Authority, 385 U.S. 967 (1966).
34. Dep't of Housing and Urban Development, Circular (Feb. 7. 1967), quoted in 393 U.S.
at 272-73 n.8.
35. Thorpe v. Housing Authority, 386 U.S. 670 (1967).
36. Housing Authority v. Thorpe, 271.N.C. 468, 157 S.E.2d 147 (1967).
37. Thorpe v. Housing Authority, 390 U.S. 942 (1968).

38. Thorpe v. Housing Authority, 393 U.S. 268 (1969).
39. Id. at 278.
40. 42 U.S.C. §§ 1401-36 (1964), as amended, 42 U.S.C. § 1408 (Supp. IV, 1969).
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of the Act,4 and subsequent amendments vested this power in the
Secretary of HUD. 2 The circular superseded an earlier
nonmandatory one which "'strongly urge[d]" 43 that tenants-be given
the reasons for eviction and a hearing.4 4 Despite this earlier
recommendation, tenants were not successful in demanding the
reasons for eviction and a hearing prior to the HUD circular upheld
in Thorpe. If a reason for eviction were given which infringed the
tenant's constitutional rights, the eviction would not be enforced by
the courts.45 But where no reason at all was stated, most courts
agreed that a housing authority, like a private lessor, was bound
of a
only by the terms in the lease, 4 so that the absence in the 4 lease
7
provision for notice or a hearing allowed summary eviction.
The Durham Housing Authority advanced three arguments in
support of its eviction of Mrs. Thorpe without notice or hearing. The
Authority contended that the HUD circular was intended to be
advisory and not mandatory, that it violated fifth amendment due
process by impairing HUD's contract with the Authority and the
Authority's lease with the tenant, and that the circular should not
apply to eviction proceedings instituted before the date of its
issuance. 4 Basing its holding on the circular's inclusion in HUD's
Low-Rent Management Manual, and on letters from HUD officials
stating that the circular was intended to be mandatory, the Supreme
Court ruled that the circular was obligatory on the local
authorities.49 The Court held further that no substantial contract
41. 42 U.S.C. § 1408 (Supp. IV, 1969). For a brief history of public housing in the United
States, see Note, Municipal Corporations-ConstitutionalLaw-Eviction from Public
Housing Project,47 N.C.L. REv. 953 (1969).
42. 42 U.S.C. § 1408 (Supp. IV, 1969).
43. Dep't of Housing and Urban Development, Circular (May 31, 1966); see 393 U.S. at
275.

44. See id. at 275-76.
45. See. e.g., Edwards v. Habib, 397 F.2d 687 (D.C. Cir. 1968), cert. denied, 393 U.S. 1016

(1969) (eviction because tenant reported private landlord's violations of housing code not
allowed). See also 73 DICK. L. REv., supra note 31, at 310-13.
46. See, e.g., Chicago Housing Authority v. Ivory, 341 i11.App. 282, 93 N.E.2d 386 (1950);
Columbus Metropolitan Housing Authority v. Simpson, 85 Ohio App. 73, 85 N.E.2d 560
(1949); Pittsburgh Housing Authority v. Turner, 201 Pa. Super. 62, 191 A.2d 869 (1963). See
also Note, Eviction Procedurein Public Housing, 52 MARQ. L. REV. 310 (1968).
47. See, e.g., Chicago Housing Authority v. Ivory, 341 II1. App. 282, 93 N.E.2d 386 (1950);
Pittsburgh Housing Authority v. Turner, 201 Pa. Super. 62, 191 A.2d 869 -(963).
48. 393 U.S. at 274.

49. Id. at 274-76. HUD regards circulars which it includes in this manual,
ASSISTANCE ADMINISTRATION.

MANAGEMENT MANUAL, as

DEP'T OF HOUSING AND URBAN DEVELOPMENT,

mandatory on the local authorities. 393 U.S. at 276.

HOUSING
Low-RENT
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rights were destroyed by the circular even though it imposed an
additional obligation on the authority to give notice and a hearing
prior to eviction. 50 In so holding, the Court reasoned that
"legislation affect[ing] contract rights far more substantially"' than
did this regulation had often been upheld, and that administrative
rules affecting contractual obligations should be similarly valid."2
The Court stated that the obligation added by the circular was not
an impairment of the contract but rather a change in the law
affecting such contracts brought about by an administrative rule. 3
Such a rule or regulation may be overturned only if it is inconsistent
with or bears no reasonable relation to the purposes underlying the
statute.54 The Court refused to invalidate H UD's circular, finding
that it bore a "reasonable relation" to the purpose of the Housing
Act. 55 The Housing Authority also argued that the regulation was
inconsistent with the Act's policy of vesting as much responsibility
as possible for administration of the housing projects in the local
authorities. The Court responded that the "simple notification"
procedure involved had such a slight impact upon administration
that no inconsistency could be foundY6 The Court also held that the
circular should be applied retroactively to the Thorpe eviction
proceedings, because the circular was the law in effect at th6 time
of the i.nstant decision, and as such, had to be applied by any
appellate court.5 7 The Court's decision here is in accord with the
general rule that changes in procedural regulations do apply to
pending actions; 8 however, it is fairly obvious from the language of
50. 393 U.S. at 278-80.
51. Id. at 280 n.35.
52. Id.
53. Id. at 279.
54. E.g., Giancana v. Johnson, 335 F.2d 273 (7th Cir. 1964); United States ex rel. Knauff
v. Watkins, 173 F.2d 599 (2d Cir. 1949), affd sub nom. United States ex tel. Knauff v.
Shaughnessy, 338 U.S. 537 (1950); McMahon v. Ewing, 113 F. Supp. 95 (S.D.N.Y. 1953).

55. 393 U.S. at 277-81. The Court reasoned that since one of the purposes of the Act was
to provide "a decent house and a suitable living environment for every American family," 42
U.S.C. § 1441 (1964), that otherwise lacks the means to acquire it, this purpose was furthered

by obligating the local authority to provide reasons for evicting such a family. 393 U.S. at
281.

56. 393 U.S. at 277-78.
57. Id. at 281-83. In concurring, Justice Black found the only issue to be the retroactive
application of the circular and deemed extraneous the remainder of the majority opinion. Id.
at 284.
58. E.g., Keystone Motor Express, Inc. v. United States, 228 F. Supp. 793, 799 (S.D.W.
Va. 1964). See also Joseph v. FCC, 404 F.2d 207, 212 (D.C. Cir. 1968) ("[A]n agency may
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the opinion that the Court felt compelled to decide as it did on the
retroactivity question so that Mrs. Thorpe and other similarly
situated tenants would not be evicted for previous exercise of
constitutionally protected rights. 56 Despite this solicitude the Court
expressly declined to speculate on the type of hearing which would
be required under the circular. 0
The HUD regulation upheld in Thorpe should substantially
enhance the rights of tenants in federally assisted housing projects
in that each tenant must be given the reasons for his eviction and
an opportunity to answer the charges made against him. This
procedure should avoid misunderstanding and prevent evictions
based on unfounded complaints and incorrect rumors. However, the
Court cited with approval a statement in the Authority's brief that
the circular "does not say that a Housing Authority cannot
terminate at the end of any term without cause as is provided in the
lease,"'" which implies that eviction for any reason may be permitted
under the regulation, so long as the reason for eviction does not
infringe the tenant's constitutional rights. The requirement that the
authority diiulge the reason for an eviction does not impede the
authority's power to evict for any reason not constitutionally
impermissible. The Court explicitly declined to decide whether the
authority could constitutionally evict for an arbitrary or capricious
reason; it appears that the authority may do so as long as some
reason is given the tenant. The Court did not rest its decision on the
Due Process Clause, so that it is not yet clear in what manner the
reasons for eviction must be stated or what kind of hearing must be
given. Assuming that a hearing is not constitutionally required" but
is granted by an agency regulation, that hearing would probably be
considered a privilege or benefit bestowed by the government rather
than a right. Yet, whenever the government acts, even to grant a
change its standards prospectively, though that power is not in derogation of the duty to

change them retrospectively when that better furthers the overall public interest" (emphasis
added)); Pacific Molasses Co. v. FTC, 356 F.2d 386, 390 (5th Cir. 1966).

59. 393 U.S. at 282-83. See also 52
60. 393 U.S. at 284.
61. Id. at 278.

MARQ.

L. REv.. supra note 46.

62. But see Rudder v. United States,.226 F.2d 51 (D.C. Cir. 1955); Vinson v. Greenburgh
Housing Authority, 29 App. Div. 2d 238, 288 N.Y.S.2d 159 (1968). In Rudder the court
stated that the "government as landlord is still the government. It must not act arbitrarily,
for, unlike private landlords, it is subject to the requirements of due process of law." 226 F.2d
at 53. See generally Schoshinski, Public Landlords and Tenants: A Survey of the Developing
Law, 1969 DuKE L.J. 399, 44149.
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benefit, it must act in accord with due process of law.1 It is therefore
likely that the HUD hearing procedures should be structured in
accord with the due process standards prescribed for other types of
hearings. 4 However, the Court described the circular's requirements
as "a very simple notification procedure," of slight impact on the
administration of the Act."5 A trial-type hearing with full procedural
safeguards would go considerably beyond this simple procedure, and
in terms of time and financial costs, would have a great impact on
the administration of the housing project. The Court's refusal to
decide whether the hearing should comply with due process
requirements left for future decisions the balancing of these
conflicting considerations. Thus, the greatest benefit of Thorpe and
the HUD regulation it upheld will be'in forcing the authorities to
give reasons for eviction, thereby giving the courts more information
on which to base judicial review of such administrative action. As
a result local administrators may be deterred from ordering evictions
due to personal dislike or prejudice or in reaction to the exercise by
a tenant of his constitutional rights. Of course, it will still be possible
for the authorities dishonestly to give a justification for action
actually based on improper grounds, but hopefully the adversary
process will make more difficult the sustaining of evictions based on
such grounds.
The procedural safeguards needed in a pre-termination-ofbenefits hearing, the issue avoided in Thorpe, have been debated by
two federal three-judge courts, 67 and the Supreme Court should
resolve in early 1970 the disagreement between them' In Wheeler
63. See. e.g., Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 185 (1961)

(concurring opinion); United States ex rel Smith v. Baldi, 192 F.2d 540, 544 (3d Cir. 1951),
affd, 344 U.S. 561 (1963).

64. See generally Van Alstyne, The Demise of the Right-Privilege Distinctio, in
ConstitutionalLaw, 81

HARV.

L. REV. 1439, 1451-54 (1968). The APA, 5 U.S.C. §§ 551-

59 (Supp. IV, 1969), does not apply since the hearing is actually granted by the state agency,
not by an agency of the United States. For a discussion of the procedural safeguards which
should be included in a pre-eviction hearing, see Schoshinski, supra note 62, at 447-56; Project,
Public Housing,22

VAND.

L. REV. 875, 956-64 (1969).

65. 393 U.S. at 278.
66. See note 47 supra and accompanying text.
67. Wheeler v. Montgomery, 296 F. Supp. 138 (N.D. Cal. 1968), rev'd, 38 U.S.L.W. 4230
(U.S. Mar. 23, 1970); Kelly v. Wyman, 294 F. Supp. 893 (S.D.N.Y. 1968), affd sub non,.
Goldberg v. Kelly, 38 U.S.L.W. 4223 (U.S. Mar. 23, 1970). See generally Packard, Fair
Procedurein Welfare Hearings,42 S. CAL. L. REv. 600 (1969).
68. See note * following note 104 infra.
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v. Montgomery 9 and in Kelly v. Wyman 0 it was agreed that welfare
recipients are entitled to a hearing prior to termination of their
benefits, but the courts disagreed as to the precise nature of that
hearing. In Kelly the plaintiffs were New York City welfare
recipients of two groups: those receiving Aid to Families with
Dependent Children (AFDC) under the federally assisted programs
of the Social Security Act,7' and those receiving aid from the wholly
state-funded general assistance program. The New York procedure
involved a choice of pre-termination practices, designated options (a)
and (b), followed by a "fair hearing" subsequent to the aid cut-off.
Option (a), adopted everywhere in the state except in New York
City, provided for a prior hearing before a welfare official after
notice specifying the reasons for the proposed termination. Option
(b) provided for similar notice and granted to the welfare recipient
an opportunity to submit a statement or other evidence in writing
to show why benefits should continue. The plaintiffs in Kelly sought
and obtained a declaratory judgment and an injunction72 against use
of option (b) on the grounds that fourteenth amendment due process
requires a personal confrontation with a welfare official involved in
the termination decision.
The plaintiff in Wheeler sought similar relief after her Old Age
Security aid, also in part federally funded under the Social Security
Act,7 3 was terminated without a prior hearing. The state of
California conceded at trial that due process required some type of
prior hearing before benefits could be terminated, and it
promulgated new regulations providing for an informal conference
with the recipient prior to benefit termination. 74 Remaining for
decision, however, was the issue of the procedural safeguards
required at such a conference. The alleged inadequacies in the new
regulations were that the conference was with a biased official; the
three day notice period was too short; no transcript of the interview
was required to be kept; the decision was not specifically required
69. -296 F. Supp. 138 (N.D. Cal. 1968), rev'd, 38 U.S.L.W. 4230 (U.S. Mar. 23, 1970).
70. 294 F. Supp. 893 (S.D.N.Y. 1968). affd sub nonm. Goldberg v. Kelly, 38 U.S.L.W.
4223 (U.S. Mar. 23, 1970). The three-judge panel was convened under 28 U.S.C. §§ 228182 (1964).
71. 42 U.S.C. §§ 601-09 (1964) contain the AFDC provisions.
72. The action was brought under 42 U.S.C. § 1983 (1964).
73. 42 U.S.C. §§ 301-06 (1964).
74. The California regulations are quoted in the opinion, 296 F. Supp. at 139 n.l. The
effective date of the regulations was April 1,1968.
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to be based solely on the evidence presented at the hearing; the
burden of proof was on the applicant to establish eligibility; and
confrontation and cross-examination of the sources of the agency's
information were not accordedY5 The court dismissed the action and
found that the regulations did comport with due process
requirements, because a California statute required that benefits not
be permanently terminated until the issue had been decided in a trialtype hearing subsequent to the initial decision by the county
officialY6
In the past, hearings have not been granted prior to termination
of financial assistance under federally assisted programs. The Social
Security Act provides that any person who wishes to apply for
assistance under the various federally assisted programs may do so,
and that the state must "provide for granting an opportunity for a
fair hearing" before the state agency administering the program to
anyone "whose claim for assistance under the plan is denied or is
not acted upon with reasonable promptness." However, when the
decision is made to terminate benefits to one presently receiving
them, no provision requires such a hearing, and it has been the usual
practice to terminate benefits without any prior hearing, although a
subsequent hearing is usually permittedY8 When an administrative
agency engages in rule making, due process does not require a prior
hearing;79 however, due process does require such a hearing in agency
75. 296 F. Supp. at 140.
76. Id.
77. 42 U.S.C. §§ 302(a)(4) & (8), 602(a)(4) & (9) (1964). See Cohen v. Perales, 412 F.2d
44, rehearingdenied, 416 F.2d 1250 (5th Cir. 1969), discussed at pp. 146-52 infra.
78. See, e.g., McCall v. Shapiro, 292 F. Supp. 268 (D. Conn. 1968). See also Comment,
Due Process and the Right to a Prior Hearing in Welfare Cases, 37 FORDHAM L. REV. 604,
605 (1969); Comment, The ConstitutionalMinimum for the Termination of Welfare Benefits:
The Need for and Requirements of a Prior Hearing, 68 MICH. L. REV. 112, 114-19 (1969).
HEW, by regulation dated February 8, 1968, now requires an informal conference prior to
termination of financial assistance. U.S. DEP'T OF HEALTH, EDUC. & WELFARE, HANDBOOK

OF PuBLic ASSISTANCE ADMINISTRATION, pt. IV. § 2300(d)(5) (1967). A new regulation, to
become effective July 1, 1970, will require continuation of benefits until a "fair hearing" is
completed. 34 Fed. Reg. 1144, as amended, 34 Fed. Reg. 13,595 (1969). However, "fair
hearing" is defined so as to provide only written, not oral, notice of the right to a hearing

and fails to provide for disclosure of adverse evidence or for confrontation and crossexamination of adverse witnesses. HANDBOOK OF PUBLIC ASSISTANCE ADMINISTRATION, supra
pt. IV, §§ 6200-500. The Supreme Court could seize upon this regulation to avoid
constitutional decision as it did in Thorpe, see notes 48-60 supra and accompanying text. To
do so would fail to decide the issue raised by the case of the hearing's procedural safeguards
required by due process. See 68 MICH. L. REV., supra,at 114-16.
79. See. e.g., Guiseppi v. Walling, 144 F.2d 608, 615 (2d Cir. 1944), affd sub nom.
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adjudication."0 The termination of an individual's welfare benefits is
clearly an adjudicative function, but the usual hearing requirement
has not been applied in this area because of the ancient rightprivilege distinction which deemed a welfare benefit a mere gratuity
and not a property right protected by the fifth or fourteenth
amendments."' The right-privilege distinction is currently losing
favor in the courts, 82 however, and the recent trend in other areas of
administrative law is to balance the importance to the individual of
a prior hearing against the agency's need to deny such a hearing. For
example, in Dixon v. Alabama Board of Education,$3 the court
recognized the great importance to the individual of an education in
deciding that due process requires notice and a hearing before
students could be expelled from a state college for misconduct. The
test used was the likelihood of serious injury to one's vital interests,
not the existence or nonexistence of a "right."" This balancing-ofinterests test was used by both the Kellys and Wheeler"6 courts in
deciding whether a trial-type hearing prior to termination of welfare
benefits was necessary.
The Kelly opinion carefully weighed the interests of the agency
and those of the aid recipient to determine the requirements of due
process in the situation before it. The fact that some plaintiffs were
receiving aid under the wholly state-funded program made decision
of the constitutional question necessary, since an interpretation of
the coverage of the Social Security Act's "fair hearing" requirement
would not suffice to meet their objections to the state program." The*
court held that due process requires a prior hearing, including a
Gemsco, Inc. v. Walling, 324 U.S. 244 (1945). See also 37

FORDHAM

L. REV., supra note

78, at 605.
80. See 37

FORDHAM L. REV., supra note 78, at 605.
81. See, e.g., Smith v. Board of Comm'rs, 259 F. Supp. 423 (D.D.C. 1966), affd,380 F.2d

632 (D.C. Cir. 1967).

82. See generally Reich, The New Property, 73 YALE L.J. 733, 739-46 (1964); Van Alstyne,
supra note 64.
83. 294 F.2d 150 (5th Cir. ), cert. denied, 368 U.S. 930 (1961).

84. Id. at 156-57.
85. 294 F. Supp. at 900-01.
86. The court in Wheeler did not elaborate upon the reasons for its decision. However, the
fact that the requirement of a hearing subsequent to a benefit cut-off is stressed is some
indication that the court was balancing the respective interests involved, and found the
subsequent hearing to be a determining factor in the balance. See note 98 infra and
accompanying text.
87. 294 F. Supp. at 902.
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personal appearance." The right to submit a written defense was
found insufficient since welfare recipients generally lack the
education to express themselves effectively in writing and because the
reasons for termination listed in the agency's notice are usually so
vague as to prevent a full and relevant response to the allegations
of misconduct.8 9 Further, the court reasoned that many improper
terminations might be avoided by learning the true factual situation
in such prior appearances, thus avoiding the great hardship of
deprivation of benefits to those who are entitled to receive them'
Such deprivations, the court noted, may continue for some months
while the agency considers the claimant's appeals, and the claimant
may not be entitled to receive*back payments even if he is determined
to have been erroneously denied aid." In weighing this possibility of
great physical, economic, mental, aind emotional harm to the
individual recipient against the state's purely financial interest in
saving the cost of payments during the claimant's appeal, the court
concluded that the individual's interest should predominate,
apparently believing that it is better to have a few unqualified
persons receive aid than to deny aid to those qualified persons
dependent upon it for the necessities of life.' 2
The Kelly decision went beyond the necessity of a prior hearing
to the required nature of that hearing. The court held that when the
decision to terminate benefits rests upon information from a
particular person whose credibility is questioned by the aid recipient,
at least an informal right to confront the informant must be given,
unless there is a great need for secrecy 3 Further, the reasons for the
proposed termination must be presented to the recipient with
sufficient clarity to permit him to contest them." Since option (b)
of the New York law failed to accord the claimant the right to a
personal appearance and confrontation of the sources of the evidence
against him, a preliminary injunction against its use was granted. 5
To obviate the necessity of enjoining the use of option (a) as well,
the court construed that option to require disclosure at the hearing
88.
89.
90.
91.
92.
93.
94.
95.

Id. at 903.
Id. at 903-04.
Id. at 905. See also id. at 899-900.
Id. at 896.
Id. at 900-01.
Id. at 904-05.
Id. at 904.
Id. at 906.
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of the evidence against the recipient and an opportunity to confront
those who have provided evidence against him.. While refusing to
consider claims that the required procedures were often ignored in
practice, the court did insist on strict enforcement of the requirement
that review be by an official higher than the supervisor who
approved the discontinuance of benefits. 7
In contrast to the Kelly court's careful investigation of the
conflicting interests involved, the Wheeler court based its decision on
the fact that a trial-type hearing subsequent to the initial decision
to terminate aid was required under California's regulations. Thus,
without explaining its reasons, that court found the entire system
consonant with due process.99 However, since the court relied on the
subsequent hearing in upholding the procedure against a due process
attack, it also appeared to debilitate the right-privilege distinction in
balancing the interests of the individual and the agency.100
Although the reasoning of both courts is similar, the distinctions
between the two opinions are important. Both agree that a pretermination hearing involving a personal appearance must be
permitted after notice to the recipient of the reasons for the proposed
termination. However, Kelly goes beyond Wheeler in holding that at
the hearing the recipient must be informed of the evidence against
him and be permitted to confront those witnesses against him whose
credibility he disputes. 101 The fact thai a prior hearing is now
required should prevent many terminations erroneously based on
false rumors.0 2 If a right to confront and cross-examine th6 sources

of the evidence is required to be included in a hearing, local officials
should be deterred from terminating benefits because of personal
bias, the tenant's exercise of constitutional rights, or other
unjustifiable reasons. Moreover, a more elaborate hearing may
provide a more complete record which will facilitate judicial
review,' and one result of the lessened opportunity for unjustified
96. Id.
97. Id. at 907.
98. 296 F. Supp. at 140.
99. Id.
100. See notes 83-86 supra and accompanying text.
101. See notes 93-96 supra and accompanying text.
102. See the examples cited in Kelly. 294 F. Supp. at 899-900.
103. It should be noted that neither Kelly nor Wheeler expressly required a transcript of
the pre-termination hearing to be kept. However, since Kelly did state that the agency's
decision to terminate must be based solely on evidence disclosed to the recipient, it would seem
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or arbitrary action may be to place on the agency the burden of
justifying the denials of aid to anyone previously receiving it. More
generally, the recipient accorded a Kelly-type hearing should have
less reason than before to feel that great injustice has been done him
and that the legal system is his natural enemy.
However, both public housing and financial assistance involve a
vast number of persons, and the increased financial burden of formal
pre-eviction or pre-termination hearings might be so substantial as
to lead to a decrease in the number of persons the programs are able
to serve.1t0 It appears reasonable to assume that the immediate costs
in both time and money would be huge if a large number of those
facing eviction or termination avail themselves of the right to such
a hearing. Especially if welfare programs become low-priority items
in the federal budget, such costs would greatly impair the
effectiveness of the agencies involved. However, it is by no means
certain that the long-term effect of prior hearings would be increased
costs. Assuming that the hearings are fairly conducted, their
availability should minimize unjustified welfare terminations,
thereby minimizing the number of recipients wishing to challenge the
curtailment of services. The availability of both administrative and
judicial review should therefore produce a more efficient
administration of welfare programs. Of course, if the system of
review develops a substantial time lag between notification and
hearing, even recipients without cause to complain could obtain
services for an additional time by demanding a pre-termination
hearing. Yet, if the assumption is accepted that it is better to have
unqualified persons receive aid for a short time than to have
qualified persons terminated, the prior hearing should be maintained
and more efficient review procedures sought.*
that some sort of record, at least in summary form, would be needed by the agency to show
in court what evidence was disclosed.
104. In California, for instance, there are approximately 1,276,000 recipients of categorical
aid programs. Brief for Appellees at 6, Wheeler v. Montgomery, 38 U.S.L.W. 4230 (U.S.
Mar. 23, 1970).
*While this project was at press, the Supreme Court, by a 5-3 vote, affirmed Kelly and
reversed Wheeler. Justice Brennan, writing for the majority, used the balancing test, see notes
83-86 supra and accompanying text, and held that a personal appearance with a right to crossexamine adverse witnesses is required by the fourteenth amendment's Due Process Clause. The
Court stated that, while it was not requiring the appointment of counsel, the recipient must
be permitted to bring his lawyer to the hearing, if he has retained one. Chief Justice Burger
and Justices Black and Stewart dissented. Goldberg v. Kelly. 38 U.S.L.W. 4223, 4228, 4231
(U.S. Mar. 23, 1970); Wheeler v. Montgomery, 38 U.S.L.W. 4230, 4231 (U.S. Mar. 23,
1970).
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Agency Adjudication by Summary Procedure
In Citizens for Allegan County, Inc. v. FP00 the District of
Columbia Circuit held that the statutory requirement of an
opportunity for a hearing was met where the Commission,
considering approval of a merger of electric facilities, granted
standing to intervenors opposing the merger but, simultaneously,
dismissed the complaints on the basis that their petition constituted
a sufficiently extensive argument and revealed neither factual
disputes nor meritorious legal contentions. In 1968 Consumers
Power Company's offer to purchase the overburdened electrical
system of Allegan, Michigan, to merge it With their own facilities,
and to supply the city's power was submitted to a referendum. The
proposal passed, and application was filed with the FPC requesting
approval of the merger"0 6 and the license transfer for the city's power
plant. 0 7 A group of citizens opposing the plan, the Citizens for
Allegan County, filed a petition to prevent the sale and merger,
seeking leave under section 203(a) of the Federal Power Act, 08 which
provides for notice and opportunity for hearing, to intervene as an
aggrieved party,"" with the right to produce evidence, submit briefs,
give oral argument, and cross-examine witnesses. The FPC granted
Citizens the right to ifitervene but approved the license transfer and
merger of facilities without a hearing. On denial of rehearing,
Citizens sought judicial review.~11
Under the APA an FPC ruling on an application for a merger
and a license transfer is considered an adjudication."' The APA does
not per se require that a petitioner be afforded the right to a full
hearing in agency adjudications.11 2 However, where an agency statute
105. 414 F.2d 1125 (D.C. Cir. 1969).

106.
107.
108.
109.

Federal Power Act, 16 U.S.C. § 824(b)(a) (1964).
Id. § 801.
Id. § 824b(a).
The APA, 5 U.S.C. § 551(3) (Supp. IV, 1969) states that a party "includes a person

. . . admitted as a party.

. .

and a person

. . .

admitted by an agency as a party for limited

purposes."
110. Federal Power Act, 16 U.S.C. §§ 825(I)(a) &'(b) (1964).
111. 5 U.S.C. § 551(7) (Supp. IV, 1969) states that adjudication "means agency process
for the formulation of an order." Section 551(6) states that order "means the whole or a
part of a final disposition . . . of an agency in a matter other than rule making but including
licensing."
112. See Titusville Cable TV, Inc. v. United States, 404 F.2d 1187 (3d Cir. 1968);
Springfield Airport Authority v. CAB, 285 F.2d 277 (D.C. Cir. 1960); A.L. Root Transp.,
Inc. v. United States, 280 F. Supp. 152 (D. Vt. 1968).
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does require an adjudication on a record after an opportunity for a
hearing, the APA requires certain procedures' 3 in order to assure all
parties adequate opportunity to present their arguments and
supporting facts."' The Federal Power Act does require notice and
opportunity for hearing respecting mergers of electrical facilities,"'
and thus it would seem the APA hearing procedures for agency
adjudications should apply in Allegan.
An implied exception to the requirement of a hearing exists,
however, even when an agency statute compels it, where the hearing
would be "useless." Where a party with standing has challenged an
agency's application of its own rule,"' courts have reasoned that the
complainants have already had the chance, in the rule-making
process,'1 7 to present their legal arguments and supporting facts.
Hearings, therefore, would be pointless, unless the petitioners can
show in their pleadings why the rule did not contemplate the
particular facts of their case or why it should be waived."18
Additionally, courts have found required hearings "useless" where
there was no dispute as to material facts"" or where a hearing might
have revealed additional relevant facts but the complaining party
had already admitted enough to justify the challenged agency
action.' However, in these latter situations, the hearings have been
held "useless" only when all the parties have had an opportunity to
make their legal arguments and present their supporting facts
through the submission of written memoranda of law and,
sometimes, oral argument.'
113. 5 U.S.C. §§ 554,556-57 (Supp. IV, 1969).
114. Id. § 554(a): "This section applies, according to the provisions thereof, in every case

of adjudication required by statute to be determined on the record after opportunity for an
agency hearing ....
115.

Upon application for such approval the Commission shall give reasonable notice

in writing to the Governor and State commission of each of the States in which the
physical property affected, or any part thereof, is situated, and to such other persons

as it may deem advisable. After notice and opportunity for hearing, if the Commission
finds that the proposed disposition . . . will be consistent with the public interest, it
shall approve the same. 16 U.S.C. § 824b(a) (1964).

116. See United States v. Storer Broadcasting, 351 U.S. 192 (1956); American Airlines,
Inc. v. CAB, 359 F.2d 624 (D.C. Cir.), cert. denied, 385 U.S. 943 (1966).
117. 5 U.S.C. §§ 553(b) -(e) (Supp. IV, 1969).
118. United States v. Storer Broadcasting, 351 U.S. 192, 202-05 (1956). See also Superior
Oil Co. v. FPC, 322 F.2d 601, 612 (9th Cir. 1963), cert. denied, 377 U.S. 922 (1964).
119. See Producers Livestock Marketing Ass'n v. United States, 241 F.2d 192 (10th Cir.
1957); National Trailer Convoy, Inc. v. United States, 293 F. Supp. 634 (N.D. Okla. 1968).
120. Cf.Virginia Elec. & Power Co. v. FPC, 351 F.2d 408 (4th Cir. 1965).

121. See Persian Gulf Outward Freight Conference v. FMC. 375 F.2d 335 (D.C. Cir. 1967).
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Allegan questioned not whether a hearing was required, but
rather, assuming it was required, whether there was an implied
exception to the necessity of applying APA adjudicatory hearing
procedures providing for complete evidentiary presentations, where
such a full proceeding was judicially deemed "useless." The court
of appeals found a heavy burden on the FPC to demonstrate that
was fair and adequate to determine the
its summary procedure
"public interest.' 23 It declined general endorsement of the FPC's
abbreviated proceedings, because of its conviction that an agency
should be very thorough in this determination and suggested that an
agency would not create significant delays or drain resources if it
allowed such petitioners to file memoranda of law and further
affidavits of facts beyond the initial pleadings.'?3 Nevertheless, the
court reasoned that the pleadings presented the FPC with all the
disputed facts and legal arguments against approval and, therefore,
made possible a determination without further proceedings. It placed
heavy emphasis upon the public's expression of what it considered
to be in its interest through referendum vote, though recognizing that
the vote failed to reflect adequately the interests of commercial
consumers who did not vote.' 2 1 Of further weight was the apparent
weakness of Citizens' allegations, even on amendment to the initial
pleadings. 2 5 Some related case authority 28 was noted and analogized
to the concept of summary judgment,'127 which allows a judicial
proceeding to be dismissed at the pleading stage where there is no
factual dispute and, except as to the amount of damages, the law
28
clearly compels a judgment for the moving party.
122. See note 115 supra.
123. 414 F.2d at 1134.
124. The court stated that the Commission
was entitled, in its determination of public interest, to accord significant weight to the
determination made by the city-council, and electorate, if carried out with fair
procedures. The City's determination was not made decisive, nor could it be. Thus the
Commission must take into account the impact of the proposal on consumers who were
not voters-here commercial customers. But it is appropriate to accord more latitude
for summary Commission procedures where a public interest determination has been
made by a city .... A greater duty of inquiry in depth may be applicable in a case

where the Commission was the sole official guardian of the public interest. Id. at 1130.
125. Id. at 1129.
126. See Sartor v.Arkansas Natural Gas Corp., 321 U.S. 620 (1944).
127. 414 F.2d at 1128.
128. See Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620, 627 (1944); FED. R. Civ.
P 56.
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Within apparently narrow limits, the Allegan decision gives
sanction to final agency adjudication at the pleading stage in
satisfaction of a statutory requirement of a hearing. The decision is
consistent with a current judicial trend supporting expanded agency
power to dispose of individual cases through the application of an
agency rule rather than through full trial procedures.' 9 It is also
consistent with current suggestions for the creation of abbreviated
proceedings to allow agencies better to deal with crowded dockets.1 0
More extensive agency use of summary proceedings will not be'
without problems, however. Many times agency procedures are
informal, consisting mainly of conferences, and under some
circumstances parties do not even employ legal counsel to represent
them. Such informality could easily engender unawareness of the
need for extensive initial pleadings, particularly in the absence of
legal counsel. Even if the parties are aware of the dangers, such an
initial trap could jeopardize the success of informal conferences, the
effectiveness of which often depends upon the mutual trust of the
conferees. Another problem, traceable to insufficient discovery
provisions in some agencies' procedural rules,' 3' is the possible
129. See Fuchs, The New 4dministrative State: Judicial Sanctionsfor Agency Self.
Determinationin the Regulation of Industry, 69 COLUM. L. REV. 216, 227-33 (1969). But cf.
Marine Space Enclosures, Inc. v. FMC, 420 F.2d 577 (D.C. Cir. 1969). See also Hearn,
Administrative Due Process Hearing Requirements and the Federal Maritime Commission,
1970 DuKE L.J. 45.
130. Recently some attention has been directed toward a form of "modified
procedure" under which the agency, if it determines that no material question of fact
has been raised, refuses in part or absolutely to extend the usual due process hearing
rights to those claiming them ..
Several of the agencies have taken steps in the direction of utilizing modified
procedures. The FTC, for example, provides for specificity in the complaint and
answer; if specificity is lacking, the effect is one of admission. The SEC provisions are
similar. Also significant is that in addition to defining "modified procedure," the ICC
provides for verified pleadings and personal knowledge of facts. Fitzgerald, Trends In
FederalAdministrative Procedure,19 Sw. L.J. 239. 252-53 (1965).
See E. Gellhorn, Draft Summary Decision Rule, 1970 (proposal submitted to the Committee
on Agency Organization and Procedure of the Administrative Conference of the United
States).
131. It should be noted that the FPC rules are quite liberal with respect to discovery. For
instance, the scope of examination of a deponent is as follows:
Unless otherwise directed in the authorization, the deponent may be examined
regarding any matter which is relevant to the issues involved in the pending proceeding,
including the existence, description, nature, custody, condition and location of any
books, documents or other tangible things, and the identity and location of persons
having knowledge of relevant facts. 18 C.F.R. § 1.24(g) (1969).
However, it should also be noted that even where agency provisions do appear to allow
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unavailability of information necessary to enable a party to oppose
successfully summary proceedings at the pleading stage.
Furthermore, the use of summary dismissals may often give the
appearance of unfairness1 32 and leave the petitioner convinced his
claims have not been considered fairly. This may send him to the
courts, even on an unmeritorious claim, creating more litigation for
the agencies. Finally, where the issue to be adjudicated is broad and
flexible, as ft is where the agency must determine the public interest,
a thorough development of the arguments is particularly important.
Such development is not likely where the agency employs summary
proceedings. Consideration of these problems evinces a clear need for
the formulation of agency rules respecting: (1) summary proceedings
where full compliance with the APA's hearing requirements would
be useless and (2) the relationship between summary disposition and
pleading requirements.133 Additionally, more liberal discovery rules
might be necessary in many agencies to insure the availability of
infornration to parties at the pleading stage. Such rules would not
alleviate all the difficulties, but would afford some protection against
dismissal for initially inadequate case presentations and would
increase the likelihood of wise resolutions of broad public issues.
The Application of Res Judicatato Administrative Determinations
Although some courts have held the doctrine of res judicata
inapplicable to administrative decisions,' 3' the Supreme Court's
extensive discovery, access to information in the files of the agency itself will be limited by
considerations of confidentialty, the felt need to protect agency communications, and other

matters. See 5 U.S.C. § 552(b) (Supp. IV, 1969).
132. See Gellhorn, The Treatment of ConfidentialInformation by the FTC: The Hearing,
116 U. PA. L. REV. 401, 427 (1968); Gellhorn, The Treatment of Confidential Jnjbrmation
by the FTC: PretrialPractices,36 U. CHi. L. REV. 113, 172 (1968).
133. FPC Rules do call for extensive content in the petition for intervention:
Petitions to intervene shall set out clearly and concisely the facts from which the nature
of the petitioner's alleged right or interest can be determined, the grounds of the
proposed intervention, and the position of the petitioner in the proceeding, so as fully
and completely to advise the parties and the Commission as to the specific issues of
fact or law to be raised or controverted, by admitting, denying or otherwise answering,
specifically and in detail, each material allegation of fact or law asserted in the
proceeding, and citing by appropriate reference the statutory provisions or other
authority relied on. .

.

. 18 C.F.R. § 1.8(c)(1969).

However, the Rules include no clear provisions respecting summary proceedings where a full
hearing would be "useless."
134. See. e.g., Pearson v. Williams, 202 U.S. 281, 285 (1906); Talavera v. Pederson, 334
F.2d 52, 57 (6th Cir. 1964); Jason v. Summerfield. 214 F.2d 273, 275 (D.C. Cir. 1954)
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recent pronouncement on the subject is more indicative of the present
attitude: "When an administrative agency is acting in a judicial
capacity and resolves disputed issues of fact properly before it which
the parties had an adequate opportunity to litigate, the courts have
not hesitated to apply res judicata to enforce repose." ' The reason
for applying the doctrine to administative proceedings is much the
same as the reason the doctrine developed in the courts: there is both
a private and public interest in ending litigation after the parties have
had their day in court. With most administrative agencies already
suffering from overcrowded dockets,'3 1 the doctrine of res judicata
is a necessary weapon in the fight to keep the administrative process
from grinding to a halt. But because the doctrine was developed in
the context of successive court actions, the special problems which
arise in its application to administrative procedure'37 call for
rejection of the inflexibility with which the doctrine is applied in the
(dictum), cert. denied, 348 U.S. 840 (1954); Churchill Tabernacle v. FCC, 160 F.2d 244, 246
(D.C. Cir. 1947).
Technically, there is a difference between "res judicata," "collateral estoppel," "merger
and bar," and "direct estoppel." See, e.g., Cromwell v. County of Sac, 94 U.S. 351, 352-53
(1876). "Res judicata" refers generally to the effect of a prior judgment on a subsequent
litigation involving the same issues or causes of action. RESTATEMENT OF JUDGMENTS §§ 4145 (1942). ."Collateral estoppel" prevents relitigation of issues of fact or law in a subsequent
suit which is based on a different cause of action, if the issues were essential to the previous
judgment and were conclusively determined in a final judgment on the merits between the
parties or their privies who are seeking relitigation. Id. §§ 68-72. "Merger and bar" prevents
parties and their privies from reasserting a claim or cause of action which has once reached
final judgment. Id. §§ 47-48. "Direct estoppel" prevents relitigation of issues actually
litigated and determined in an action based upon the same claim where reassertion of that
claim is not precluded by merger and bar. Id. § 45. This commentary uses the term "res
judicata" broadly to include merger, bar, and collateral estoppel. Such usage corresponds to
that of the RESTATEMENT:
Where a reasonable opportunity has been afforded to the parties to litigate a claim
before a court which has jurisdiction over the parties and the cause of action, and the
court has finally decided the controversy, the interests of the State and of the parties
require that the validity of the claim and any issue actually litigated in the action shall
not be litigated again by them. Id. § 1.
See also id. ch. 3 introductory note; Lawlor v. National Screen Serv. Corp., 349 U.S. 322,
326 (1955).
135. United States v. Utah Constr. &Mining Co., 384 U.S. 394,422 (1966).
136. See, e.g., H.R. REP. No. 741, 86th Cong., istSess. 17-19 (1958); 1969 REPORT OF
THE

ABA

COMMISSION

TO STUDY

THE FEDERAL TRADE

COMMISSION

28-32; Long,

Administrative Proceedings:Their Time and Cost Can Be Cut Down, 49 A.B.A.J. 833 (1963);
Peck, Critique of the National Labor Relations Board's Performancein Policy Formulation:
Adjudicationand Rule-making, 117 U. PA. L. REV. 254 (1968).
137. See generally 2 K. DAVIS. ADMINISTRATIVE LAW TREATISE § 18.01 (1958) [hereinafter
cited as.DAVlS].
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judicial system. This commentary focuses on the effectuation of

national labor policy in two 1969 cases involving the National Labor
Relations Board and studies some of the special considerations in

applying res judicata to administrative determinations which are
produced by that policy.

If the primary objective of Congress in enacting the National
Labor Relations Act was to achieve stability in labor relations, 38 res
judicata, as a notion that a decision between the parties should be

final, is consonant with congressional intent. But the development of
res judicata in the judicial system was primarily directed to final

settlement of private controversies, and such a strong emphasis on
the parties is contrary to the policy formulation and implementation

purposes of administrative law in general and the NLRA in
particular.3 9 In private litigation a final decision directly affects only
the parties involved, but an administrative decision is more likely to

affect the status or actions of the large groups regulated by the

agency.4 0 Courts have asserted that the agencies would be unable

properly to develop public policy and adapt to changing conditions
if res judicata were applied inflexibly; thus, protection of the public
interest has often been cited as justification for a decisional change
by an administrative agency."' But with administrative delay
becoming a problem of sufficient magnitude to threaten the entire

administrative process,'

2

the doctrine of res judicata can be an

important tool in preventing unnecessary proceedings.
In Maxwell Co. v. NLRB 4 3 the Sixth Circuit held that res
judicata did not preclude the NLRB from reaching a decision
138. See NLRB v. Reliance Steel Prods. Co., 322 F.2d 49, 55 (5th Cir. 1963).
139. See NLRB v. Union of Marine Workers, 391 U.S. 418, 424 (1968) ("A proceeding
by the Board is not to adjudicate private rights but to effectuate a public policy."); National
Licorice Co. v. NLRB, 309 U.S. 350, 362 (1940); Amalgamated Util. Workers v.
Consolidated Edison Co., 309 U.S. 261, 269 (1940); REP. OF THE Arr'y GEN'S. COMM. ON
ADMINISTRATIVE

PROCEDURE, ADMINISTRATIVE PROCEDURE IN GOVERNMENT

AGENCIES, S.

Doc. No. 8, 77th Cong., Ist Sess. 2 (1941); H.R. REP. No. 1147, 74th Cong., Ist Sess. 24
(1935); Groner & Sternstein, Res Judicata in Federal Administrative Law, 39 IOWA L. REV.
300, 303 (1954).
140. See Groner & Sternstein, supra note 139, at 303.
141. See, e.g., Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); Panhandle E. Pipe Line
Co. v. FPC, 236 F.2d 289, 292 (3d Cr. 1956): Jason v. Summerfield, 214 F.2d 273 (D.C.
Cir.), cert. denied, 348 U.S. 840 (1954); Churchill Tabernacle v. FCC, 160 F.2d 244, 246
(D.C. Cir. 1947); NLRB v. Baltimore Transit Co.. 140 F 2d 51, 54-55 (4th Cir.), cert. denied,
321 U.S. 795 (1944).
142. See note 136 supra.
143. 414 F.2d 477 (6th Cir. 1969).
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contrary to an earlier unappealed ruling of a Regional Director
which was issued after an ex parte investigation of a representation
proceeding. The Maxwell Company is a common carrier engaged in
the transportation of steel products, and for one phase of its
operations actual hauling is done by tractor owner-operators. In
1962, in an attempt to organize these owner-operators, the
International Brotherhood of Teamsters filed a petition for election
with the NLRB Regional Director, who, exercising his delegated
authority to determine whether a question of representation
existed,' dismissed the petition on the ground that the bargaining
unit sought was inappropriate because it was composed of
independent contractors rather than employees."' No appeal from
this decision was taken by the union or any of the parties that it
represented. Five years later the union attempted to gain recognition,
but Maxwell, in response to repeated demands and picketing and in
reliance on the earlier ruling, terminated its leases with the striking
owner-operators. Although two-thirds of the equipment owners later
entered into new work agreements with Maxwell, the union filed an
unfair labor practices charge with the NLRB."8 Maxwell contended
that the earlier ruling was a final and binding adjudication, but the
Board, accepting the trial examiner's view that the Board's rules and
regulations 7 precluded relitigation only when a hearing had been
held by the regional director, rejected Maxwell's contention.148 The
Board reversed the Regional Director's earlier decision, pronounced
the owner-operators and drivers of non-Maxwell owned trucks an
144. The Labor-Management Reporting and Disclosure Act of 1959, section 701(b)
amended section 3(b) of the National Labor Relations Act to permit the Board to delegate
to its regional directors its powers under NLRA section 9 to determine the unit appropriate
for the purpose of collective bargaining. 29 U.S.C. § 153(b) (1964). See also 29
C.F.R. § 101.21(a) (1969) (delegation by NLRB to regional directors of power to determine
if question of representation exists).
145. NLRA § 2(3), 29 U.S.C. § 152(3) (1964), formerly ch. 372, § 2(3), 49 Stat. 450
(1935), reads in relevant part: "The term 'employee' . . . shall not include. . . any individual
having the status of an independent contractor, or an' individual employed as a supervisor
146. NLRA §§ 8(a)(1), (3). (5). 29 U.S.C. §§ 158(a)(1), (3), (5) (1964), formerly ch.
372, §§ 8(l), (3). (5). 49 Stat. 452 (1935). Subsections 8(a)(l), (3). and (5), in their respective
order, declare interference with employee organizing and collective bargaining, discrimination
against labor organization membership, and refusal to bargain collectively to be unfair labor
practices.
147. See notes 151-55 infra and accompanying text.
148. Maxwell Co.. 1967 CCH NLRB Dec. 27.842, rev'd on other grounds. 414 F.2d 477
(6th Cir. 1969).
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appropriate bargaining unit, found Maxwell guilty of unfair labor
practices, and ordered Maxwell to bargain with the union and
reinstate its "members" with back pay."' The Sixth.Circuit,
although rejecting the Board's finding of unfair labor practices and
refusing to apply the bargaining unit decision retroactively, affirmed
the Board's determination of appropriate bargaining unit and
thereby endorsed, without analysis of the Board's rules and
procedures, the Board's holding that an unappealed dismissal by a
regional director is not a final and binding adjudication.5 0
The court of appeals' decision involves three possible grounds of
decision, no one of which can with certainty be said to be the actual
holding's rationale. The first of these possible reasons for not
applying res judicata turned upon an interpretation of the Board's
rules which would not bar relitigation where the previous action was
summarily dismissed. In 1961, as a result of congressional efforts to
reduce the Board's backlog of cases, the NLRB incorporated a res
judicata device into its rules and procedures.' 51 Section 101.21(a)
authorized the regional directors to dispose of petitions "by
administrative dismissal or by decision after formal hearing," and
further provides that a decision is "final subject to the review
procedures set forth in the Board's rules and regulations." 2 The
finality of the decision is defined by the provision that "[t]he parties
may, at any time, waive their right to request review. Failure to
request review shall preclude such parties from relitigating, in any
related subsequent unfair labor practice proceeding, any issue which
53
was, or could have been, raised in the representation proceeding.'
A literal reading of section 101.21 (a) would indicate that this finality
is accorded only to a "decision" and that a decision can be made
only after a formal hearing. This apparent distinction between a
149. Id.
150. 414 F.2d at 479.
151. The 1959 Labor-Management Reporting and Disclosure Act, which authorized the
Board to delegate its power to process representation petitions to "regional directors," 29
U.S.C. § 153(b) (1964), provided permissive review by the Board of any exercise of a
delegated function by a regional director, but stipulated that such review, unless specifically
directed by the Board, would not stay an action taken by the regional director. Congress
sought to encourage the Board to delegate the processing of representation petitions so the
Board could provide better service by reducing its backlog. See H.R. REP. No. 741, 86th
Cong., IstSess. 17-19 (1958). The Board responded by promulgating section 101.21(a) of its
"Statements of Procedure, Series 8," effective May 4, 1961.29 C.F.R. § 101.21(a) (1969).
152. 29 C.F.R. § 101.21(a) (1969) (emphasis added).
153. Id.§ 102.67(f).
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"dismissal" and a "decision" is negated, however, by the provisions
that a decision on a representation petition can be made on the basis
of either an investigation or a hearing'54 and that "[tihe regional
director's dismissalshall be by decision . .

.,,

Since the latter rule was not promulgated until 1964, however, an
objection may arise that the union was not on notice in 1962 that
an administrative dismissal by the regional director constituted an
appealable "decision" which, if unappealed, would become a final
and binding adjudication. Nevertheless, if the Board's primary
purpose is to effectuate public policy and not to adjudicate private
rights, 56 the necessity for uniformity in the administration of the
NLRA might justify such retroactive application of the procedural
scheme. It is reasonable to suppose that the regulation revision
equating "dismissal" with "decision" was intended to make the
decisions of the regional directors final without a hearing, provided
the proper procedural safeguards were followed by the regional
director in conducting his investigation and in notifying the
aggrieved party of the right to appeal the administrative dismissal.
In failing to discuss the distinction developed by the trial
examiner and endorsed by the Board between failure to appeal after
a hearing and failure to appeal after an administrative dismissal, the
court tacitly endorsed the trial examiner's theory that failure to
request review constitutes a bar to further litigation only if a hearing
has been held, and not where the regional director summarily
dismissed. Since the question is one of first impression the absence
of any analysis is unfortunate, but some insight into the court's
reasoning is presented by a lengthy and often confusing dissent.
Since the Board itself would not have been required to hold a hearing
unless there had been reasonable cause to believe a question of
representation existed,'157 the dissent questioned the logic of the
majority's holding that the Regional Director's dismissal was not
154. Id. § 101.21(a). Section 102.63 provides that the regional director shall -conduct an
investigation and "may issue a decision without a hearing." Id. § 102.63(b).
155. Id. (emphasis added).
156. See note 139 supra and accompanying text.
157. 29 U.S.C. 159(c)(1) (1964) provides that when a petition is filed
"the Board shall

investigate such petition and if it has reasonable cause to believe that a question of
representation affecting commerce exists shall provide for an appropriate hearing upon due
notice." See New Bedford Loomfixers' Union v. Alpert. 110 F. Supp. 723. 727 (D. Mass.

1953).
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final because a hearing was not held. " Citing the applicable portions
of the delegation statute and the regulations, the dissent pointed out
that the union could have had Board review of the Regional
Director's dismissal if it had followed the prescribed appeal
procedure. " '
The second possible basis for the Maxwell decision is the court's
belief that res judicata would destroy the flexibility needed in
formulating and implementing policy decisions. The Sixth Circuit,
emphasizing the need for administrative flexibility, implicitly
rejected the argument that the Regional Director had been exercising
a quasi-judicial function.' 60 The majority pointed out that an
administrative agency would be forever burdened with its errors and
unable to adjust to changing economic or social conditions if it is
precluded from changing its policies by the doctrine of res
judicata.'6 '
As a third possible rationale, the court hinted that it may simply
have been a question of mistaken action by the Regional Director
which the Board corrected when it decided the second representation
petition.

12

Res judicata has long been recognized as being

inapplicable when an obvious error is alleged to have been
committed by a public official in a prior determination.1 3 In order

to ascertain the status of the drivers, the Regional Director had to
apply the common law "right of control" test to the factual
situation. 6 In cases involving facts almost identical to those in
158. 414 F.2d at 488-89.
159. Id. at 493. See 29 C.F.R. §§ 101.18(c), 102.67 (1969) which detail the proper
procedure for Board review of a regional director's administrative dismissal.
160. 414 F.2d at 479.
161. Id.
162. Id.
163. Id. at 499 (dissenting opinion). See, e.g., United States v. San Francisco, 310 U.S.
16, 32 (1940); Utah Power & Light Co. v. United States, 243 U.S. 389, 409 (1917); NLRB
v. Baltimore Transit Co., 140 F.2d 51, 54-55 (4th Cir.), cert. denied, 321 U.S. 795 (1944);
Warburton v. Warkentin, 185 Kan. 468, 476, 345 P.2d 922, 929 (1959). In the recent decision
of Grose v. Cohen, 406 F.2d 823 (4th Cir. 1969), the Fourth Circuit held that although res
judicata normally applies to adminstrative decisions, a decision containing error on its face
would not be given res judicata effect. Id. at 825.
164. Section 2(3) of the Labor-Management Relations Act of 1947, which amended section
2(3) of the NLRA, provides in relevant part: "The term 'employee' . . . shall not include
. . . any individual having the status of an independent contractor, or any individual employed
as a supervisor .... " 29 U.S.C. § 152(3) (1964). The legislative history of this amendment
to section 2(3) indicates the congressional intent that the status of an individual as an
independent contractor or employee is to be determined by the general principles of the law

DUKE LAW JOURNAL

[Vol. 1970:67

Maxwell, the Board has sometimes held the drivers employees,
sometimes independent contractors, with the result depending on
minimal factual distinctions.'" It is quite likely that the Board's
decision holding the drivers to be employees can be attributed to
some factual distinction that the Regional Director overlooked or
erroneously minimized. The dissent also raises, but fails to develop
6 A the question
sufficiently, this third argument that under the NLRA1
of whether an individual is an employee or an independent
contractor does not depend on a "change of position" or "policy
change" by the NLRB but is a question of the law of agency. 7
Although the dissenting judge contends that the question of whether
an individual is an employee or independent contractor is a legal
one, he admits that in this case the choice is between "two fairly
conflicting views" of the facts in light of the relevant law. ' 8 The
dissent appears to be making the reasonable argument that once the
Board has determined the drivers to be independent contractors by
applying the law to the factual pattern, the Board cannot later apply
the same law to the same factual pattern and reach a different result.
A different situation for the application of res judicata arose in
Painters District Council No. 38 v. Edgewood Contracting Co.,"'
where the Fifth Circuit held that an NLRB finding that the union
violated the NLRA7t 0 by conducting a secondary boycott was res
of agency. See 93 CoNG. REC. 6441-42 (1947) (remarks of Sen. Taft); H.R. REP. No. 245,
80th Cong., 1st Sss. 18 (1947). Consistent with congressional intent, the Board has followed
the usual test of the law of agency and has applied the common law "right of control" test.
The NLRB has stated that "An employer-employee relationship exists where the person for
whom the services are performed reserves the right to control not only the end to be achieved,
but also.the means to be used in reaching such end." Deaton Truck Lines, Inc., 143 N.L.R.B.
1372 (1963).
165. See. e.g., Chemical Leaman Tank Lines, Inc., 146 N.L.R.B. 148 (1964) (truck drivers
held employees); Reisch Trucking & Transp. Co., 143 N.L.R.B. 953 (1963) (truck drivers held
independent contractors); Hugh Major Truck Serv., 124 N.L.R.B. 1387 (1959) (truck drivers
held independent contractors); Malone Freight Lines, Inc., 106 N.L.R.B. 1107 (1953) (truck
drivers held independent contractors); Eldon Miller, Inc., 103 N.L.R.B. 1627 (1953) (truck
drivers held employees).
166. See note 164 supra.
167. 414 F.2d at 495-96, 499.
168. Id. at496.
169. 416 F.2d 1081 (5th Cir. 1969).
170. NLRA § 8(b)(4),29 U.S.C. § 158(b)(4)(1964), provides:
(b) It shall be an unlawful labor practice for a labor organization or its agents(4) (i) to engage in, or to induce or encourage any individual employer by
any person engaged in commerce or in an industry affecting commerce to engage
in, a strike or a refusal in the course of his employment to use, manufacture,
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judicata on the issue of the union's liability in a subsequent damage
suit brought under section 303 of the Labor-Management Relations
Act.'' In 1965, the employer filed suit in federal district court
seeking damages against both the union local and international,112
alleging picketing of a construction project which caused employees
of union-affiliated subcontractors to strike with the intent of forcing
Edgewood to cease doing business with a non-union subcontractor.
Edgewood had previously filed a complaint with the NLRB charging
that the activities constituted an unfair labor practice. After a full
hearing the trial examiner determined that the union had violated the
secondary boycott provisions and ordered it to cease and desist from
the unlawful picketing. The Board affirmed' 73 and no petition for
review was filed. 74 Edgewood then moved for partial summary
judgment in the damage suit, contending that the decision of the
Board was res judicata as to liability and that the issue to be tried
was that of damages. The district court and the Fifth Circuit agreed
that the Board's determination that the union was guilty of an
unlawful secondary boycott was res judicata as to liability.
Painters differs from Maxwell in that the court was not faced
with interpreting the technicalities of the Board's rules and
regulations but was confronted with the question of whether the
traditional principles of res judicata are rendered inoperative by a
unique statutory scheme. The statutory structure devised to provide
relief from illegal secondary activity allows both an agency action
process, transport, or otherwise handle or work on any goods, articles,
materials, or commodities or to perform any services; or (ii) to threaten, coerce,

or restrain any person engaged in commerce or in an industry, affecting
commerce, where in either case an object thereof is(B) forcing or requiring any person to cease using, selling, handling,
transporting, or otherwise dealing in the products of any other producer,
processor, or manufacturer, or to cease doing business with any other

person...
171. Section 303 of the Labor-Management Relations Act, 29 U.S.C. § 187 (1964), makes
it unlawful "for any labor organization to engage in any activity or conduct defined as an
unfair labor practice in section [8(b)(4) of the National Labor Relations Act, as amended]."
It further provides: "(b) Whoever shall be injured in his business or property by reason or
(sic] any violation of subsection (a) may sue therefor in any district court of the United States
. . .and shall recover the damages by him sustained and the cost of the suit." Id.
172. The International Union was dismissed as a party because of insufficiency of service
of process. 416 F.2d at 1082.
173. 153 N.L.R.B. 797 (1965).
174. 416 F.2d at 1083. See note 182 infra and accompanying text.
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for a cease and desist order 7 ' and a private action for money

damages. 76 The Supreme Court has found the two remedies to be

independent of each other even though the two sections are almost
identical in language.17 Nothing in the language of section 303, the
private damage provision, was deemed to make its remedy dependent
on a prior administrative determination in a secondary boycott
proceeding. 78 Although the Court's holdings were simply that the
judicial and administrative remedies are cumulative and that a
successful Board action is not a prerequisite to a section 303 suit,
some lower courts have interpreted the opinion to mean that a
secondary boycott proceeding under section 8(b)(4) can have no res
judicata effect in a subsequent section 303 suit. t 71 The effect of these
decisions is that the issue of liability must be completely relitigated
in the section 303 damage action, even after a prior Board
determination of a violation of section 8(b)(4), with the concomitant
possibility of inconsistent results.
In Painters the Fifth Circuit recognized that the policy
considerations which underlie res judicata are just as relevant to the
175. Section 10 of the National Labor Relations Act, 29 U.S.C. § 160 (1964), gives the
NLRB the power to order the union to cease and desist from illegal secondary activity. In order
to provide relief to the boycotted party prior to final adjudication or the charges by the NLRB,
section 10(l) provides that whenever a section 8(b)(4) violation is alleged, the regional attorney
assigned to the case shall conduct a preliminary investigation to determine whether the Board
should issue a complaint. The regional attorney must petition a federal district court for
injunctive relief if he has "reasonable cause to believe" that the charges are true. Denial of
injunctive relief by the district court does not prevent the Board from issuing a complaint and
proceeding with the action.
176. See note 171 supra.
177. Longshoremen Union v. Juneau Spruce Corp., 342 U.S. 237, 244 (1952).
178. Id.
179. See, e.g., Old Dutch Farms, Inc. v. Teamsters Local 584, 281 F. Supp. 971 (E.D.N.Y.
1968), where the court held that a prior NLRB determination of unlawful secondary activity in a
section 8(b)(4) proceeding has no res judicata effect in a subsequent section 303 damage action
on the issue of liability. The court interpreted the prior decisions as holding that a section 303
damage action must be considered entirely separate and independent from prior Board
proceedings on the same matter, with no res judicata effect to be given to the determination of
the Board. The Painters court relegates Old Dutch Farms to a footnote and misconstrues the
decision by stating that the reason the court did not find the Board's prior ddtermination binding

was that a substantial issue of ract remained to be tried. 416 F.2d at 1085 n.5. This was clearly
an alternate holding after the court expressed the view that findings in a section 8(b)(4)
proceeding could have no res judicata effect in a section 303 action. For an excellent discussion
of Old Dutch Farms, see Note, The Applicability of Res Judicata and CollateralEstoppel to
Actions Brought Under Section 8(bJ(4) of the NationalLabor Relations Act. 67 Micn. L. Rcv.
824 (1969). See. e.g., Kipbea Baking Co. v. Strauss, 218 F. Supp. 696 (E.D.N.Y. 1963); Davis
Food Co. v. Los Angeles Meat Drivers Local 626, 159 F. Supp. 763 (S.D. Cal. 1958).
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administrative process as to the judicial and found no good reason
why the Board's determination that the union was guilty of an illegal
secondary boycott should not be res judicata as to the issue in a
subsequent section 303 damage action. The court found that the
requisite safeguards necessary to give the Board determination res
judicata effect vere met: a full and fair hearing with the Board
acting in a "judicial capacity" and its findings supported by
substantial evidence. 80 However, the court failed to discuss the
requirement of res judicata that the Board's decision be a "final"
one,'8 and in Paintersthis point is significant since a Board decision
is not final unless the NLRB order is filed with a court of appeals
for review or enforcement.'12 Although the Board found a violation
and issued a cease and desist order, no petition for review was filed
with a court of appeals,"" so technically the Board's decision was
not a final one which could have res judicata effect in a later
proceeding. Although the court overlooked this problem and
recognized that a Board determination of an 8(b)(4) violation is not
a condition precedent to a section 303 damage action, it held that a
court was not denied the power to apply principles of res judicata
to previously litigated facts.""
Unfortunately, both the Maxwell and Painters opinions
inadequately consider the effects of their use of res judicata upon the
NLRB's position as the congressionally designated source of
national labor policy. The applicability of res judicata to
administrative decisions must involve the balancing of two public
goals, a flexible response to current problems and the traditional
pursuits of resource conservation and finality, but these must be
considered in the context of the specific concern of the agency
involved.
The Maxwell court did not apply res judicata in successive
180. 281 F.Supp. at 974-75.
181. Cf. 416 F.2dat 1084.
182. See Ford Motor Co. v. NLRB, 305 U.S. 364, 368 (1939). At any time before a record of
the case is filed with a court of appeals, the NLRB may modify or set aside any finding or order
made or issued by it. NLRA § 10(d), 29 U.S.C. § 160(d) (1964); 29 C.F.R. § 102.49 (1969).
Upon filing of the record with a court of appeals, the Board's decision becomes final and
jurisdiction passes to the court; the court may affirm, modify, or set aside the Board's decision.
NLRA §§ 10(d) -(e), 29 U.S.C. §§ 160(d) -(e) (1964); 29 C.F.R. 101.14 (1969). See Parker,
Adininistrative Res fudicata, 40 ILL. L. REv. 56, 68 (1945); 67 MICH. L. REV.. supra note 179,

at 835.
183. 416 F.2d at 1083.
184. Id.at 1085.
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agency adjudications, apparently due to an overriding concern for
flexibility in formulating policy."" However, if the purpose of the

NLRB is primarily to effectuate policy and protect public interests
rather than to resolve individual disagreements,"" res judicata could
have been applied to prevent wasteful relitigation between the same
parties while allowing the desired policy change to be made through
a rule-making proceeding or through a prospective rule announced
in an adjudication between different parties. 8s To so utilize res
judicata would delay the status change of the estopped parties only
until the different policy is announced, and arguably such slight
inconvenience is greatly outweighed by the elimination of relitigation
of identical issues or identical facts.lu If, as the dissent asserts,' the
statute allows no discretion to formulate policy, the issue of
flexibility is irrelevant, and there is no reason for not applying res
judicata where the law, facts, and parties are identical, unless
185. See notes 160-61 supra and accompanying text.
186. See note 139 supra and accompanying text.
187. "The Board shall have authority . . . to make, amend, and rescind, in the manner
prescribed by the Administrative Procedure Act, such rules and regulations as may be necessary
to carry out the provisions of this subchapter." NLRA § 6(a). 29 U.S.C. § 156 (1964). A rule
is defined by the A PA as "the whole or any part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe law or policy
. . . ." 5 U.S.C. § 551(4) (Supp. IV 1969). If adjudication is used. the decision is in the form
of "a final disposition, whether affirmative, negative, injunctive, or declaratory in form. ... "
Id. § 551(6). The NLRB has been authorized to promulgate a prospective rule through
adjudication. See. e.g., NLRB v. Wyman-Gordon, 394 U.S. 759 (1969).
188. The Maxwell limitation on res judicata is also contrary to the expressed congressional
intent of encouraging the delegation of greater responsibility to regional directors in order to
facilitate a corresponding decrease in the Board's workload. See notes 144 & 151 supra.
Furthermore, the decision implicitly repudiates the statutorily directed and procedurally
provided scheme of review of a regional director's decision. See 29 NLRB ANN. REp. 17-18
(1964). This is so because under that decision failure to follow the prescribed appeal procedure
will not preclude relitigation, with the possible result of greatly increasing the Board's workload in direct conflict with congressional intent. The decision unfortunately implies that res
judicata should never apply if the regional diredtor dismisses a petition without a hearing.
414 F.2d at 479. Compare Domozik v. Cohen, 413 F.2d 5 (3d Cir. 1969), where the court held
that res judicata can be applied even where there has been no hearing held on the prior claim.
See also Salyers v. Celibrezze, 214 F. Supp. 834 (W.D. Va. 1962).
In commenting on the Board's summary judgment procedures, the Chairman of the NLRB
has referred to the Board's "well-established rule against relitigation of matters previously
... Letter from Frank W. McCulloch to Hon.
litigated in the representation proceeding.
Jerre S. Williams. Chairman, Administrative Conference of the United States, Oct. 1, 1969 (on
file at Duke Law Journal).
189. See notes 167-68 supra and accompanying text.
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necessary to correct an obvious misapplication of law to the facts
in the earlier proceeding. The latter situation would not signal
inapplicability of res judicata generally, for it is well recognized that
res judicata does not prevent correction of such an error.9 0
The Painters decision applying res judicata in a judicial
proceeding after an administrative determination appears sound, yet
is subject to question. The court correctly recognized that once a
body acting in a judicial capacity has made a factual determination,
there is a strong public interest in preventing the further expenses of
relitigating the same factual issues. Moreover, if both the NLRB and
a district court are allowed to make an independent determination
of a secondary boycott violation, there exists the possibility of
inconsistent results which would not further the NLRA objective of
stable labor relations. t In this case the initial decision was by the
NLRB, the designated experts in labor relations, leaving to the
courts in the section 303 action only the determination of damages,
2
an appropriate judicial function.1'
It is doubtful, however, that the Board would be willing to give
res judicata effect to a prior judicial determination when a section
8(b)(4) action is instituted, since to do so would be to establish the
courts rather than the Board as the primary interpreter of this
section of the NLRA. 9 3 It is generally assumed that an agency will
give res judicata effect to a prior court determination, unless the
question is statutorily committed to the agency's discretion.' In the
8(b)(4)-303 situation, both court and agency are specifically
empowered to interpret the secondary boycott provision,' 5 obviously
190. Even the dissent in Maxwell recognized that mistaken action by a public official would
preclude the operation of res judicata. 414 F.2d at 500. See. e.g.. Automobile Club v.
Commissioner, 353 U.S. 180, 183 (1957); Reo Motors, Inc. v. Commissioner, 219 F.2d 610, 612
(6th Cir. 1955); Grandview Dairy v. Jones. 157 F.2d 5. 10 (2d Cir.), cert. denied, 329 U.S. 787
(1946); NLRB v. Baltimore Transit Co., 140 F.2d 51. 54 (4th Cir.), ceri. denied, 321 U.S. 795
(1944).
191. See 67 Micn. L. REV. supra note 179, at 840.
192. See id.
193. In San Diego Building Trades Council v. Garmon, 359 U.S. 236 (1959), the Court
asserted that in a suit for damages or for an injunction.' "[w]hen an activity is arguably subject
to § 7 or § 8 of the Act, the States as well as the-federal courts must defer to the exclusive
competence of the . . .Board." Id. at 245. Since that case involved a state court damage
action, the language as to the federal courts was dicta, and even the holding.as to state court
actions has been undercut. See, e.g., Hanna Mining Co. v. District 2, Marine Engineers Beneficial Ass'n, 382 U.S. 181 (1965). However, there is no doubt that the NLRB is still deemed to
be the primary source of NLRA interpretation.
194. See2 DAVIs § 18.11,at619.

195. See notes 170-71 supra.
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creating uncertainty over the use of res judicata. If res judicata is
applied to the initial determination, whether by Board or court,
employers believing they would fare better before a court will bring
the private damage action first in any close case, assuming they can
incur the expense of union activity not ceased by a Board order.
Thus the law in these close cases would be made by the several
district courts rather than by the NLRB.
An additional factor prompting initial recourse to the courts is
that there a decision will be based on a preponderance of the
evidence, whereas a court reviewing a Board decision is limited in
its inquiry to whether the Board decision is supported by substantial
evidence on the record as a whole."' Thus a court receptive to the
employer's assertions would be much more free to disagree with
Board policy in an initial private action than it would when
reviewing the agency's decision.
It is impossible to say that either the 'faxwell or Painterdecision
was erroneous. It is proper, however, to call for greater examination
of the results of a particular decision and for more precise
articulation of decisional rationales. An attempt should be made to
utilize res judicata to the fullest extent possible, limited only by any
possible detriment to uniform, stable labor policy.

IV.

HEARINGS

Social Security Hearingsand the A PA
In Cohen v. Perales' the Fifth Circuit held that the Social
Security Act rather than the Administrative Procedure Act
establishes the procedures for adjudicative Social Security hearings
and that, therefore, the right of cross-examination provided by the
APA is not applicable; however, hearsay alone does not constitute
"substantial evidence" and cannot alone support the finding of an
examiner. Mr. Perales was granted a hearing before an examiner
after disapproval of his initial claim for Social Security benefits.2
Despite the claimant's objections, the examiner admitted several
196. "The findings of the Board with respect to questions of fact if supported by substantial
evidence on the record considered as a whole shall be conclusive." 29 U.S.C. § 160(e) (1964).
1. 412 F.2d 44, rehearing denied. 416 F.2d 1250 (5th Cir. 1969).
2. 42 U.S.C. §§ 416(i)(1), 423 (1964).
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unsworn medical reports by doctors who had examined him and
permitted a doctor who had not examined him to testify, although
the testimony was not in response to hypothetical questions.3 The
only direct evidence consisted of testimony by the claimant and an
examining physician which supported the benefit claim. After a
supplemental hearing the examiner determined that the benefits
should not be allowed, and this denial was approved by the Appeals
Council of HEW. On appeal to the district court, the decision was
reversed on the grounds that the hearsay evidence alone was not
sufficient evidence to support the determination, and the matter was
remanded to a different hearing examiner.4 After determining that
the district court's action was not interlocutory and was appealable 5
the court of appeals affirmed the judgment of the lower court,
holding that the APA did not apply and that hearsay evidence was
6
admissible under the Social Security Act.
The procedural framework under which the disability benefits
claimed in Perales, as well as other Social Security benefits, are
granted was established in 1939' and presently provides:
(a) The Secretary shall have full power and authority to .

.

. adopt

reasonable and proper rules and regulations to regulate and provide for the
nature and extent of the proofs and evidence and the method of taking and
furnishing the same [to receive benefits].
[Hearings]
(b) . . . Evidence may be received at any hearing before the Secretary

even though inadmissible under rules of evidence applicable to court
procedure.

3. See generally F.

(1969); C.

CLEARY & J. STRONG. EVIDENCE CASES. MATERIALS, PROBLEMS

MCCORMICK. LAW OF EVIDENCE

428-35

32 (1954).

4. 288 F. Supp. 313 (W.D. Tex. 1968).
5. This resulted since the lower court's reversal was final within the provisions of the Social

Security Act, 42 U.S.C. § 405(g) (1954), unlike an order remanding for additional evidence.
412 F.2d at 48. The court also indicated that to have held otherwise might have precluded a
determination of the evidentiary issue on a subsequent appeal after rehearing, since the only
issue then may be the substantiality of the evidence. Id.
6. 412 F.2d at 50-53.
7. Act of Aug. 10, 1939, ch. 666, § 205, 53 Stat. 1368. The disability benefits claimed in
Perales did not exist in the original Social Security Act. Act of Aug. 14, 1935, ch. 531, 49
Stat. 620. The disability benefit provisions were added in 1954. Act of Sept. 1. 1954, ch. 1206,
§ 106, 68 Stat. 1079. See generally Longshore, The Social Security Disability Program -An
Example of the Necessity for Judicial Review of Administrative Decisions. 25 ALA. LAW. 282
(1964).
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Review
(g) . . . The findings of the Secretary as to any fact, if supported by
substantial evidence, shall be conclusive... .

Pursuant to this statute, the Secretary has promulgated hearing
regulations which provide that "[t]he hearing examiner
shall
receive in evidence . ..any documents which, are relevant and
material to such matters"' and that "[e]vidence may be received at
the hearing even though inadmissible under rules of evidence
applicable to court procedure ... ,," The APAII standards for

hearings subject to the provisions of that Act provide, inter alia, that
"[a]ny oral or documentary evidence may be received"'" and that
"[a] party is entitled

. . .

to conduct such cross-examination as may

be required for a full and true disclosure of the facts.' 3 At the time
of the passage of the APA, Congress indicated that these provisions
were not meant to require the use of common law rules of evidence
in administrative hearings and that there was to be no unlimited
right of cross-examination. Since there was no jury, the admission
of evidence such as hearsay was. hot prejudicial error.' " The
requirements of the APA do apply to Social Security benefit
hearings'since they are adjudications required by statute,' and APA
section 517 brings such adjudications within the APA, unless
exempted by section 7(a): "This subchapter does not supersede the
conduct of specified classes of proceedings, in whole or in part, by
or before boards or other employees specially provided for by or
designated under statute." 8 If this exemption does apply, it would
arguably except not only hearings, but also any other portion of the
APA since the term "Act" was used in the statute" instead of
"subchapter" as is employed in the codification20 In the original
8. 42 U.S.C. §§ 405(a), (b), (g) (1964).
9. 20 C.F.R. § 404.927 (1969).
10. Id. § 404.928. See generally Viles, The Social Security Administration Versus the
Lawyers ... and Poor People Too, 40 Miss. L.J. 24 (1968); Note, Administrative Procedure
and the SocialSecurity DisabilityProgram,2 IND. LEGAL F.295 (1969).
II. 5 U.S.C. § 556 (Supp. IV,1969).
12. Id. § 556(d).
13. Id.
14. S.Doc. No. 248, 79th Cong.. 2d Sess. 30. 31, 271 (1946).
15. Id. at 208..
16. 42 U.S.C. § 405(b) (1964).
17. 5 U.S.C. § 554(a) (Supp. IV, 1969).
18. Id. § 556(b).
19. Act of June I1, 1946, ch. 324, § 7(a), 60 Stat. 241.
20. 5 U.S.C. § 556(b) (Supp. IV, 1969). Section 556(b) could be construed to apply only
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statute, the 7(a) exemption was under the heading "Presiding

Officers."'' This was not intended to create an escape from coverage
by the A PA but was to provide for certain special types of hearing

officers 2n who were to be subject to the remaining provisions of the
bill. 23 Reports of congressional proceedings at the passage of the
APA indicate that Social Security hearing personnel were not
included in this exclusion 2 although the hearing provision of the
Social Security Act25 was effective at that time.
No judicial decisions have been found on the issue of whether
Social Security hearings are exempted from the APA by that Act's
section 7(a); instead, many cases regarding Social Securi.ty benefits
have assumed that the APA is applicable and have found that
hearings complied with sections 7(c)28 and 7(d)27 of the APA and that
the APA judicial review sections should be read in pari materia with
the Social Security Act 8 A recent decision concluded that "[t]o the
extent not otherwise specially provided by the Social Security Act,
the Administrative Procedure Act . . . and specifically those
portions thereof hereinafter mentioned [§§ 3(a), 6(a), 7(a) & (d)],
apply to this hearing. 219 Analogously, the Ninth Circuit has held 0
to the hearing itself, but the phrase "proceedings, in whole or in part" suggests that the
exception is applicable to the entire proceeding, including antecedent judicial review provided
by sections 701-06.
21. Act of June 1I, 1946, ch. 324, § 7(a), 60 Stat. 241.
22. S. Doc. No. 248. 79th Cong., 2d Sess. 29 (1946).
23. Id. at 216.
24. The list of hearings included (I) joint state-federal hearings, (2) joint agency hearings.
(3) Agricultural Adjustment Act cases, (4) marine casualty boards, (5) General Land Office
registrars, and (6) Interstate Commerce Act boards. Id. at 327-28.
25. Act of Aug. 10, 1939, ch. 666, § 205, 53 Stat. 1368.
26. 5 U.S.C. § 556(d) (Supp. IV, 1969). See Vanderpool v. Celebrezze, 240 F. Supp. 801
(D. Ore. 1965). In this decision, which was concerned with disability benefits under 42
U.S.C. §§ 416, 423 (1964) as in the instant case, the court stated "[the examiner.
recognizing the force of this objection [to a deprivation of the right to cross-examine] in light
of § 7(c) [now 5 U.S.C. § 556(d)] of the Administrative Procedure Act, offered the
opportunity to cross-examine if plaintiff would note the matters on which he desired to
question ....
240 F. Supp. at 805.
27. 5 U.S.C. § 556(e) (Supp. IV, 1969). See McDaniel v. Celebrezze, 331 F.2d 426 (4th
Cir. 1964).
28. Cappadora v. Celebrezze, 356 F.2d I (2d Cir. 1966); Couch v. Udall, 265 F. Supp. 848
(W.D. Okla. 1967), affd, 404 F.2d 97 (10th Cir. 1968); Miller v. Ribicoff, 195 F. Supp. 534
(W.D.S.C. 1961); Julian v. Folsom, 160 F. Supp. 747 (S.D.N.Y. 1958). The APA judicial
review provisions are codified at 5 U.S.C. §§ 701-06 (Supp. IV. 1969).
29. Coyle v. Gardner, 298 F. Supp. 609. 611 n.4 (D. Hawaii 1969).
30. Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676 (9th Cir. 1949).
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that the APA and the Food and Drug
should be read in pari
materia: both the Food and Drug Act and the Social Security Act
provide procedures for hearings and were effective 2 at the passage
of the APA. Likewise, the Supreme Court has applied the APA
requirements to deportation proceedings; despite the contention that
the immigration inspectors were specially provided by statute."
Cognizant that an objective of the APA is uniformity of procedure
among diverse agencies, the Court stated that "[w]e pursue this no
further than to note that any exception we may find to its
applicability would tend to defeat this purpose."35 In a subsequent
case' the Court, although holding that section 242 of the
Immigration Act 7 had superseded the APA by specific statutory
exemption, construed section 7(a) to except from its terms not the
hearing itself but only "officers specially provided for or designated
pursuant to other statutes." 3
On meeting the claimant's contention that the admission of
hearsay evidence deprived him of the right of cross-examiiation
provided by the APA, the Fifth Circuit in Perales concluded that
since the Social Security Act permitted the Secretary to adopt rules
of evidence, 3 procedures established pursuant to this power would
not be subject to restrictions of the APA due to that Act's
exemption of proceedings before boards or employees provided by
statute. 0 This position was affirmed in the court's denial of the
petition for rehearing." Although the court admitted that Mr.
Perales had been denied the right of cross-examination, at least
31. 21 U.S.C. § 371 (1964).
32. Act of June 25, 1938, ch. 675, § 701, 52 Stat. 1055. See note 25 supra and
accompanying text.
33. Wong Yang Sung v. McGrath, 339 U.S. 33, 51 (1950).
34. Id. at 54 (Reed, J., dissenting).
35. Id. at41.
36. Marcello v. Bonds, 349 U.S. 302 (1955).
37. 8 U;S.C. § 1252(b) (1964).
38. 349 U.S. at 305 (emphasis added). This construction would appear to be consistent with

congressional intent. See text accompanying notes 19-25 supra.
39. 42 U.S.C. § 405(a) (1964).

40. 412 F.2d at 50, citing 5 U.S.C. § 556(b) (Supp. IV, 1969). The court concluded that
the APA "does not control the method of conducting hearings under the Social Security Act,
if in conflict therewith, and the right of cross-examination provided for in the former will not
prevail over the procedures established by the Secretary under'the latter statute." Id. See note
18 supra and accompanying text.

41. 416 F.2d at 1250. An amicus curiae brief was filed by the Administrative Law Section
of the American Bar Association.
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temporarily, his failure to ask for a postponement and subpoenas for
the absent doctors precluded him from complaining on appeal that
42
he had been denied the right of confrontation.
The court's conclusion that the APA does not apply to Social
Security hearings is questionable since this position is not supported
by prior cases or congressional hearings at the time of the passage
of the APA. Congress did not mention the Social Security Act when
discussing hearings which would be excluded by section 7(a) of the
A PA although it did name other agencies which would be excluded,
such as the Interstate Commerce Commission. 3 It seems that
Congress intended that the APA apply to all agencies but that
certain presiding officers already named by statute would not be
affected. The Supreme Court supports the position that in section
7(a) the phrase "specially provided by or designated under statute"
qualifies "boards or other employees" rather than "proceedings." 44
Thus, if there is any conflict in the two statutes, rules of statutory
construction require that the earlier statute yield to the latter. 5 In
fact, in the instant case, there may be no conflict between the two
statutes. Both appear to allow the admission of any evidence even if
inadmissible at common law!' The Social Security Act does not
mention the right of cross-examination, but neither does the APA's
mandate that "[a] party is entitled . . . to conduct such crossexamination as may be required for a full and true disclosure of the
facts ' 4 7 provide an unrestricted right of cross-examination. This
A PA provision must be construed reasonably to avoid a conflict
with the portion of that Act which allows the use of any oral or
documentary evidence. Nevertheless, the Perales court's erroneous
interpretation of the APA should not be followed. Such a
42. 412 F.2d at 50-51.
43. S. Doc. No. 248, 79th Cong., 2d Sess. 216 (1946).
44. See Marcello v. Bonds, 349 U.S. 302 (1955).
45. Gibson v. United States, 194 U.S. 182, 192 (1904); cf. Marcello v. Bonds, 349 U.S.
302, 308-10 (1955).
46. 5 U.S.C. § 556(d) (Supp. IV, 1969); 42 U.S.C. § 405(b) (1964); S. Doc. No. 248,
79th Cong., 2d Sess. 30 (1946).
47. 5 U.S.C. § 556(d) (Supp. IV, 1969) (emphasis added). See Carter-Wallace, Inc. v.
Gardner, 26 AD. L.2D 181 (4th Cir., N ov. 4, 1969) (party not entitled to cross-examination
if alternative method of investigating accuracy available). See also S. Doc. No. 248, 79th
Cong., 2d Sess. 31, 271 (1946). "It is said that the right of cross-examination should not apply
in all cases, but the answer would seem to be that only 'reasonable' cross-examination and
rebuttal is (sic] provided-thus leaving such examination and rebuttal to be adopted to the
needs of the case or type of case." Id. at 31.
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construction erodes the authority of the APA and will allow
divergent procedures to be established for each agency, contrary to
congressional intent that there be uniformity of procedures among
the agencies. s If Social Security hearings are not to be subject to
the restrictions of the APA, the large body of case law developed
by other agencies under the APA will not be applicable, with a
resulting loss in judicial efficiency and increase in the uncertainty Lf
individual litigation. The court's statement may also have the
deleterious effect of providing precedent for eliminating the APA's
coverage of all hearings provided for by statute. Although there
would possibly be no difference in the outcome for the instant case,"
application of the Social Seurity Act rather than the APA could
create differences. For example, the Secretary could modify the
Social Security procedures so that a person could not be represented
by counsel at disability hearings, while the APA provides a statutory
.right of counsel to parties 0 Even greater differences would result if
the exemption is applied to the entire APA, not merely the hearing
provisions.5 This may have the effect of lessening the reviewability
of Social Security determinations 2 and narrowing the scope of
review for those subject to judicial scrutiny.' There is not necessarily
a conflict with the APA and the Secretary's right to implement
proced.ures under the Social Security Act. The latter should be
interpreted to allow the Secretary's promulgation of rules and
procedures so long as they are consistent with other
statutes-including the A PA.
48. See note 35 supra and accompanying text.

49. This results since the APA does not afford an absolute right oF cross-examination but
only "such cross-examination as may be required for a full and true disclosure'of the facts."
5 U.S.C. § 556(d) (Supp. IV, 1969). Of course in the instant case, it would be difficult to
contend that the complete lack of cross-examination fulfilled the APA's mandate. Howeqver.
the" court noted that the applicant's failure to utilize the subpoena power available to him
prevented later complaints regarding the denial oF cross-examination. 412 F.2d at 50-51. See
Williams v. Zuckert, 371 U.S. 531 (1963).
50. 5 U.S.C. § 555(b) (Supp. IV, 1969).
51. See notes 19-20 supra and accompanying text.

52. Compare 5 U.S.C. § 702 (Supp. IV. 1969) (person suffering legal wrong entitled to
review) with 42 U.S.C. § 405(g) (1964) (review only for final agency action). See also
Cappadora v. Celebrezze, 356 F.2d I (2d Cir. 1966).
53. Compare 5 U.S.C. § 706 (Supp. IV, 1969) (scope of review -court can consider
unreasonable delay, review the whole record, and reverse if not supported by substantial
evidence or if arbitrary, capricious, or an abuse of discretion) with 42 U.S.C. § 405(g) (1964)
(findings of Secretary conclusive ifsupported by substantial evidence).

Vol. 1970:67]

A DMINISTRA TI VE LA W-1969

153

The "Substantial Evidence" Standard and Adjudicative Hearings
The Perales decision also considered the weight to be accorded
hearsay evidence once admitted. Although the holding specifically
dealt with the standards of judicial review, this obviously will affect
the approach of a hearing examiner. The question of whether
hearsay cQnstitutes substantial evidence may be considered under
either the APA or the Social Security Act since courts assume that
the use of the term "substantial evidence" in both statutes is
equivalent 5 ' Although commentators have been justifiably critical of
the so-called "residuum rule, ' 55 which requires a reviewing court to
set aside a determination unless supported by evidence admissible in
a jury trial, 6 the current law probably is still expressed by the
Supreme Court's statement in Consolidated Edison Co. v. NLR B7
that "[m]ere uncorroborated hearsay or rumor does not constitute
substantial evidence." 5 Recent decisions have followed this
pronouncement, 9 expressing such views as "agency findings 'cannot
be based upon hearsay alone'."" Holdings which superficially
appear to sanction an agency determination based solely on hearsay
will, upon closer examination, be found to be based on something
54. Rowland, Judicial Review of Disability Determinations, 52 GEO. L.J. 42, 59-60 (1963).
55. 2 K. DAVIS. ADMINISTRATIVE LAW TREATISE §§ 14.10. 14.11 (1958); Davis, Hearsay
in Administrative Hearings. 32 GEO. WASH. L. REV. 689 (1964); Patterson, Hearsay and the
SubstantialEvidence Rule in the Administrative Process, 13 MERCER L. REV. 294 (1962).
56. K. DAVIS. supra note 55, at § 14.10. The "residuum rule" is concerned not only with
hearsay but with all other evidence which would be inadmissible at common law. Id.
57. 305 U.S. 197 (1938).
58. Id. at 230. The statutory basis for this evidentiary standard was the National Labor
Relations Act as construed in prior cases. Id. at 229. Although the Consolidated Edison
statement was directed at the remote hearsay and rumor before the court, Appellant's Brief
for Rehearing, Cohen v. Perales, 412 F.2d 44 (5th Cir. 1969), the statement has been neither
overruled nor discredited by the Court. See K. DAVIs. supra note 55, § 14.11, at 305. In
discussing the "substantial evidence" standard of review provided by the APA, Congress cited
with approval this statement of the standard in ConsolidatedEdison. S. Doc. No. 248, 79th
Cong., 2d Sess. 365 (1946). See also id. at 320-21.
59. Hayes v. Gardner, 376 F.2d 517 (4th Cir. 1967); Ratliff v. Celebrezze, 338 F.2d 978
(6th Cir. 1964); NLRB v. Amalgamated Meat Cutters, 202 F.2d 671, 673 (9th Cir. 1953);
Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676, 691 (9th Cir. 1949); Staskel v. Gardner, 274
F. Supp. 861 (E.D. Pa. 1967); Hill v. Fleming, 169 F. Supp. 240, 244 (W.D. Pa. 1958). But
cf Rocker v. Celebrezze, 358 F.2d 119, 122-23 (2d Cir. 1966); Brown v. Macy, 340 F.2d I15
(5th Cir. 1965); K. DAVIs. supra note 55, at § 14.11. In a rather ambivalent comment
Professor Davis states: "The residuum rule is probably not the law of the federal courts. Yet
the federal case law does not support an unqualified statement that the residuum rule is
uniformly rejected." Id. See note 72 infra and accompanying text.
60. NLRBv. Amalgamated Meat Cutters, 202 F.2d 671, 673 (9th Cir. 1953).
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more than "mere uncorroborated hearsay." For example, the
hearsay may have been corroborated by other evidence" or may have
been uncontroverted and admitted without objection."2 In Peters v.
United States,3 however, the Court of Claims treated the
Consolidated Edison statement regarding hearsay as mere dictum in
sustaining a government employee's discharge supported only by
hearsay in the form of signed statements by persons not present at
the hearing. As the dissent indicated, no cases were cited in support
of the holding nor could any be found." Although the majority result
was rationalized on the basis that the statements were mutually
corroborating and were declarations against interest,66 the court was
"impelled to add that the record in this case supplies only a bare
minimum of the 'substantial evidence' required by our review, and
is hardly a model of thorough administrative procedure . "I,67
Concluding that hearsay evidence is admissible in hearings under
the Social Security Act," the Perales court was presented with the
issue of whether hearsay evidence alone could constitute substantial
evidence on which the examiner's decision could be based. Relying
on Consolidated Edison,"9 the court held that the reports of absent
doctors and testimony of a witness based on these reports, although
admissible, were hearsay and not substantial evidence. Since the only
substantial evidence presented supported the claimant's request for
disability benefits, the appeals court indicated that a judgment could
be entered in favor of the claimant, and affirmed the district court's
remand order as being fair to both parties.70 In the petition for
rehearing, the Fifth Circuit was not persuaded by the Secretary's
contention that the decision would greatly increase the cost of
61. Glaros v. Immigration & Naturalization Serv., 416 F.2d 441 (5th Cir. 1969).
62. NLRB v.Operating Engineers Local 12, 25 AD. L.2D 832 (9th Cir.. July 7, 1969).
63. 408 F.2d 719 (Ct. Cl. 1969).
64. Id. at 723.
65. Id. at 739 (Skelton, J., dissenting). Judge Skelton was the author of Cohen v. Perales.
The result in Perales may be explained on the basis that the substantial evidence test may not
apply to hearings concerning the discharge of government employees. Charlton v. United
States, 412 F.2d 390, 395 (3d Cir. 1969) (concurring opinion).
66. 408 F.2d at 724. The declarations were against penal interest rather than pecuniary or
proprietary interest. As the dissent notes, a declaration against penal interest is not admissible
as an exception to the hearsay rule under existing law. Id. at 735-36.
67. Id. at 724.
68. 412 F.2d at 51.
69. Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938).
70. 412 F.2d at 56.
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litigation by requiring the presence of live medical witnesses' The
court met this objection by concluding that one of the purposes of
the Social Security fund is to pay for the costs of litigation.
Emphasis was also placed on the narrowness of the decision when
considered in the context of the specific factual situation: Perales
objected to the admission but was overruled. Thus, hearsay will not
be substantial evidence only if the claimant objects, and only if the
hearsay is directly contradicted by the testimony of live medical
witnesses and the claimant.12 Otherwise, the probative force of the
evidence will be the criterion for admissibility.
The court's initial decision that hearsay alone is not substantial
evidence is certainly supported by prior judicial determinations 73 but
has been severely criticized by many commentators.74 This judicial
position fails to recognize that there is not necessarily a valid
connection between the technical evidentiary rules developed in
response to jury trials and the rules that are needed to insure fair
administrative hearings. In fact, mechanical applications of the
"residuum rule" can create anomalous situations wherein hearsay
admitted without objection could support a judicial decision but not
an agency finding.75 The court's clarification of its original position
on this issue is meritorious since it eschews such a mechanistic
approach and properly considers the overall fairness of the
proceeding and the probative value of the evidence. However, the
summary treatment of the Secretary's concern over the cost of the
hearings is unwarranted. Although it has been suggested that HEW
"has been less sensitive than the courts to the basic purposes of the
7
in any government benefit program the cost
Social Security Act,'.'1
of administration must be weighed against the total benefits to be
distributed under the program, and procedures should be adopted
utilizing flexible rules of evidence which give consideration to the
type of rights involved and the need for protection against
unfairness. 77 As has been suggested, the probative effect of the
71. 416 F.2d at 1251.
72. Id.
73. E.g.. Hayes v. Gardner, 376 F.2d 517 (4th Cir. 1967). But cf Trujillo v. Cohen, 304
F. Supp. 265, 269 (D. Colo. 1969).
74. See note 55 supra.
75. Davis, supra note 55, at 697.
76. L. JAFFE & N. NATHANSON, ADMINISTRATIVE LAW CASES AND MATERIALS 409 (1968).
77. Patterson, supra note 55, at 342-43.
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evidence should be the primary consideration and "the guide should
be a judgment about the reliability of particular evidence in a
particular record . . . not the technical hearsay rule with all its
complex exceptions."78

V.

DECISIONS AND SANCTIONS

Agency Power to Increase Sanctions Imposed by the Trial Exa Winer

In determining the proper sanction to impose on a respondent
found to have violated a relevant statute, the agency has, broad

discretion t and is not bound by the decision of its trial examiner.2
Section 8(a) of the Administrative Procedure Act provides: "On
appeal from or review of the initial decision [by the trial examiner],
78. Davis, supra note 55, at 689. Judge Hand has indicated that the admission of evidence
excludable at common law "does not mean that mere rumor will serve to 'support' a finding,
but hearsay may do so, at least if more is not conveniently available, and if in the end the
finding is supported by the kind of evidence on which responsible persons are accustomed to
rely in serious affairs." NLRB v. Remington-Rand, Inc., 94 F.2d 862, 873 (2d Cir.), cert.
denied. 304 U.S. 576 (1938).
I. See Niagara Mohawk Power Corp. v. FPC, 379 F.2d 153 (D.C. Cir. 1967). The FPC
granted plaintiff utility licenses to operate four hydroelectric plants in 1963 and 1964 but
specified 1941 and 1949 as the licenses' effective dates, thereby rendering plaintiff liable
retroactively for annual charges to reimburse the United States for costs of administration
and for establishing amortization reserves. The court upheld the agency action, stating that
"the breadth of agency discretion is, if anything, at zenith where the action assailed relates
primarily. . . to the fashioning of policies, remedies and sanctions, including enforcement and
voluntary compliance programs in order to arrive at maximum effectuation of Congressional
objectives." Id. at 159. See also FCC v. WOKO, Inc., 329 U.S. 223 (1946); Lawrence v. SEC,
398 F.2d 276 (Ist Cir. 1968); Marketlines, Inc. v. SEC, 384 F.2d 264 (2d Cir. 1967), cert.
denied, 390 U.S. 947 (1968); Associated Sec. Corp. v. SEC, 293 F.2d 738 (10th Cir. 1961).
Even in light of compelling mitigating circumstances, courts have upheld agency imposition
of harsh sanctions. In Tager v. SEC, 344 F.2d 5 (2d Cir. 1965), Commission action revoking
petitioner's registration as a broker-dealer and expelling him from the National Association
of Securities Dealers was upheld even though (a) petitioner had never had previous troubles
with the SEC, (b) he cooperated with the SEC in this and other investigations, (c) there was
no showing of public loss as a result of his violations of the anti-fraud provisions of the 1933
and 1934 Acts, and (d) petitioner was engaged in his first underwriting, Id. at 8.
2. Subject to the qualification of SEC v. Chenery Corp., 318 U.S. 80 (1943), that the facts
necessary to the conclusion of the agency appear in the record, the "Commission, of course,
is not bound by the Examiner's decision: on the contrary, it is required to reach its own
conclusions based upon the evidence." Morgan Drive-Away, Inc. v. United States, 268 F.
Supp. 886, 887-88 (N.D. Ind. 1967). See Alcoa Steamship Co. v. FMIC, 321 F.2d 756 (D.C.
Cir. 1963); Braswell Motor Freight Lines, Inc. v. United States, 275 F. Supp. 98 (W.D. Tex.
1967), affd. 389 U.S. 569 (1968).
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the agency has all the powers which it would have in making the

initial decision .

...

Courts have interpreted this language to

mean that the agency, that is, the full Commission, is required to
reach its own conclusions based upon the evidence presented to the
trial examiner' and in so doing is free to reject the findings and
recommendations of the examiner so long as it sets out the basis for
its rejection The Commission may even adopt the examiner's
findings in toto, and yet reject his conclusion to substitute its own,
so long as the Commission supplies reasons for its differing
conclusions.6 And in selecting the kind and severity of sanction, the
agency may give the decision of the trial examiner only the probative
weight that it "intrinsically commands," ' and need not give it any
weight at all, even on questions of credibility So long as the agency
decision is based on substantial evidence, it will be upheld by a
reviewing court.10 However, it has been noted that a reviewing court
3. 5 U.S.C. § 557(b) (Supp. IV, 1969).
4. See Braswell Motor Freight Lines, Inc. v. United States, 275 F. Supp. 98 (W.D. Tex.
1967), afJ'd. 389 U.S. 569 (1968); Morgan Drive-Away, Inc. v. United States, 268 F. Supp.
886 (N.D. Ind. 1967). If a party does not appeal the trial examiner's decision or the agency
does not review his decision on its own motion, then the trial examiner's decision may. become
final without further agency action. 5 U.S.C. § 557(b) (Supp. IV, 1969). This is certainly the
case if express statutory authority exists outlining this procedure. In the absence of this
authority some doubts have been expressed as to whether the APA permits an agency to
accord finality to a hearing officer's decision without fully considering the merits on an appeal
therefrom. See generally Auerbach, Scope of Authority of Federal Administrative Agencies
to Delegate Decision Making to Hearing Examiners. 48 MINN. L. REV. 823 (1964).
5. Braswell Motor Freight Lines. Inc. v. United States, 275 F. Supp. 98 (W.D. Tex. 1967),

affd, 389 U.S. 569 (1968). See generally 2 K.
TREATISE § 10.04 (1958) [hereinafter cited as DAVIS].

DAVIS.

ADMINISTRATIVE

LAW

6. Relying on 5 U.S.C. § 557(b) (Supp. IV, 1969), the court in Caravelle Express, Inc. v.
United States, 287 F. Supp. 585 (D. Neb. 1968), upheld the ICC's action in adopting the
hearing examiner's fact findings and drawing an opposite conclusion from him, in stating that
section 557(b) "does not relegate [the ICC] to the role of a reviewing court, for it expressly
confers upon it the right to make its own determinations from the evidence." Id. at 588.
7. Lorain Journal Co. v. FCC, 351 F.2d 824, 828 (D.C. Cir. 1965). The court was here
citing Universal Camera Corp. v. NLRB, 340 U.S. 474, 495 (1951). The meaning of the
quoted language is far from clear, but the context of the Supreme Court's opinion in Universal
Camera suggests that the agency, upon review of the hearing examiner's initial decision,
should be influenced in the weight it accords the examiner's decision by his opportunity to
hear and see the witnesses.
8. Sign & Pictorial Local 1175 v. NLRB. 419 F.2d 726 (D.C. Cir. 1969).
9. See 2 DAVIS § 10.04. The agency must always make clear, however, the basis for its
rejection of the hearing examiner's conclusion. See Lorain Journal Co. v. FCC, 351 F.2d 824.
828 (D.C. Cir. 1965).
10. Sign & Pictorial Local 1175 v. NLRB. 419 F.2d 726 (D.C. Cir. 1969). The court noted
that often the facts will provide substantial evidence for two different conclusions. If the
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imposition of sanctions is entrusted to the agency's expertise, such
an increase would be overturned by a reviewing court only upon a
showing of an abuse of discretion, that is, if the sanctions ultimately
17
prescribed were unwarranted in law or without justification in fact.
The court's only admonition to the agency was that in the future it
should make specific findings to support its conclusion that
sanctions imposed by the hearing examiner were inadequate and
should be increased. 8 In two other cases, Nees v. SEC" ahd Fink
v. SEC,20 the SEC's imposition, under similar circumstances, of
permanent bars from associating with a broker-dealer was upheld.
The obvious effect of Hanly and similar cases is that they
broaden the already wide agency discretion in determining the type
and degree of sanction to be imposed. The SEC may now reject the
inferences which the hearing examiner draws from the evidence
presented to him"' and on the basis of those differing conclusions
impose a stiffer penalty, so long as it is statutorily authorized and
supported by substantial evidence. The lesson to future parties in
SEC adjudications is clear; to the extent that the SEC does not
review the initial decision on its own motion, fewer appeals from the
hearing examiner's decision will be taken because of the fear of
incurring harsher penalties. 22 This effect of these recent decisions
modify, set aside or remand for further proceedings, in -whole or in part, the initial decision
by the hearing officer and make any findings or conclusions which in its judgment are proper
on the record."
17. 415 F.2d at 598.
18. The court felt that this practice would facilitate its review in determining whether the
findings offered by the agency as reasons for the imposition of stricter sanctions were
supported by substantial evidence. Id. at 599. However, the court in Hanly did not outline
what findings the SEC might set out as warranting an increased sanction. The court
apparently viewed its task as one of insuring that there would be substantial evidence to
support whatever findings the agency proffered in support of its decision to increase sanctions.
Presumably such findings might be that the trial examiner did not give proper weight to the
potentiality or existence of the harm to investors which petitioner's violations could or did
cause.
19. 414 F.2d 211 (9th Cir. 1969).
20. 417 F.2d 1058 (2d Cir. 1969).
21. See Pierce v. SEC, 239 F.2d 160 (9th Cir. 1956).
22. It should be kept in mind, however, that the SEC's Rules of Practice enable it to review
on its own motion the initial decision of the hearing examiner within 30 days after that
decision is rendered. 17 C.F.R. § 201.17(c) (1969). Moreover, there are certain situations in
which the Commission musi review the hearing examiner's decision, e.g.. if the initial decision
suspends, denies or revokes a broker-dealer registration. Id. § 201.17(d). Thus even though a
party does not appeal from the hearing examiner's decision, he may still be subject to stricter
sanctions upon Commission review.
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may be one of the prime reasons why the SEC began to impose

higher penalties on an appeal to the full commission; if there were
no risk involved in appealing the hearing examiner's decision, such
appeals would be encouraged, resulting in an increased burden on the
agency.
The desire for agency efficiency, however, should be balanced

against the impact on the petitioner of increased sanctions at the
Commission level. In the criminal law area, the imposition of a
longer sentence upon retrial for the same offense will be held
unconstitutional as a violation of due process if a trial court imposes
a heavier sentence to punish the defendant for successfully attacking
his original conviction!' Thus, to the extent that a harsher penalty
is imposed on petitioner solely because he chose to appeal the initial
decision of the hearing examiner, a valid constitutional claim may
arise. 25 This claim has as yet not been made, however."8 Even
excluding the possibility of a valid constitutional claim, the agency
23. According to statistics made the basis of a study in 1965. the SEC annually reviewed
69 percent of the cases heard by examiners. Nagel & Curtis. The Exercise of Procedural
Discretion by the Regulatory Agencies, 17 AD. L. REV. 173, 180 (1965).
24. North Carolina v. Pearce, 395 U.S. 711 (1969).
25. See generally Van Alstyne, In Gideon's Wake: Harsher Penalties and the "Successful"
Criminal Appellant. 74 YALE L.J. 606 (1965), in which the author, in analyzing People v.
Henderson, 60 Cal. 2d 482, 386 P.2d 677. 35 Cal. Rptr. 77 (1963) and Green v. United States,
355 U.S. 184 (1957), concludes that the Double Jeopardy Clause of the fifth amendment may
offer some protection from substantial threats to important statutory rights of appeal.
However, the Supreme Court. in North Carolina v. Pearce. 395 U.S. 711 (1969), specifically
rejected this argument and held that the imposition of a harsher sentence on retrial for the
same offense is permissible if the court sets out reasons for so doing based on defendant's
conduct subsequent to the original sentencing proceeding. The analogy between this
requirement and that imposed by Hanly is clear. See note 18 supra. However, since any
criminal liability under section 24 of the Securities Act, 15 U.S.C. § 77x (1964). arises only
upon conviction after the SEC has referred the matter to the Justice Department
under § 77t(b), cases such as Henderson. Green. and Pearce offer little aid to persons in the
Hanly situation. See generally I DAVIS § 2.13.
The. double jeopardy argument is further weakened by the fact that to the extent that the
Commission may review on its own motion, the petitioner is faced with no choice whether to
appeal, and thus any question concerning threats to the right of an appeal is obviated. See
note 22 supra and accompanying text.
26. In Fink v. SEC. 417 F.2d 1058 (2d Cir. 1969). for example, when the Commission
imposed a lifetime bar from any association with a broker-dealer after the hearing examiner
had ordered a two month suspension, petitioner argued for reinstatement of the hearing
examiner's order on the basis that the increased sanction was harsh, unreasonable, and not in
the public interest. No due process argument was made, probably for the reason that agency
vindictiveness in imposing harsher sanctions could not easily be proved absent an announced
agency policy to impose stricter sanctions on any petitioner who appeals an initial decision.
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should have little interest in preserving erroneous hearing examiner
decisions by foreclosing appeals through the imposition of harsh
practical conditions on the right to appealY Furthermore, since the
standard of judicial review in this area is hardly stringent 2 s the
petitioner subjected to increased agency sanctions can look for little
solace from the courts. In short, in weighing the desire for agency
efficiency against the impact on petitioner, the agency's discretion
to protect the investing public may not be appropriately
circumscribed to assure fair treatment of the petitioner. Reviewing
courts should therefore closely scrutinize the reasons given by the
SEC to justify the need for increased sanctions in order that agency
discretion not be abused.
There appears to be no reason why the power to increase
sanctions imposed by the hearing examiner could not be extended to
other agencies by application of APA section 8(a) 9 and agency
rule. 30 Apparently the question of increased sanctions has not
recently arisen in the adjudications of other agencies but given the
broad discretionary power that agencies possess in determining
appropriate sanctions,' the power of the full Commission to increase
sanctions would likely be upheld. 2 The respondent's readiness to
appeal an initial decision would be correspondingly impeded,
however, so that a concomitant vigilance by reviewing courts to
assure proper discretionary action iy the agency would be
warranted.
Vol. 1970:67]
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27. 17 C.F.R. § 201.17(a) (1969) states that the Commission may decline to review a
hearing examiner's decision unless the petition for review makes a reasonable showing that
there was serious error in the prior proceedings. However, the Commission is not forced to
order review in such a situation, and thus the choice is left to the parties as to whether to
appeal. Considering the effect of Hanly, it is likely that such review will not be sought despite
the presence oferror.
28. See note 17 supra and accompanying text.
29. 5 U.S.C. § 557(b) (Supp. IV, 1969). See note 3 supra and accompanying text.
30. Many agencies have adopted a rule very similar to the one relied on in Hanly. The FTC,
for example, upon review of an initial decision, "will adopt, modify, or set aside the findings,
16 C.F.R. § 3.54(b)
conclusions, and rule or order contained in the initial decision .
(1969). See note 16 supra and accompanying text.
31. See note I supra and accompanying text.
32. In NLRB cases, for example, it is clear that the Board may reach a result different
from that of the trial examiner and impose a sanction when he would have dismissed the
complaint. E.g.. NLRB v. Haspel, 228 F.2d 155 (2d Cir. 1955). Similarly, the FTC has wide
discretion as to the nature and terms of a cease and desist order, but the sanction should be
appropriate to avoid the harm the statute sought to prevent. See Waltham Watch Co. v. FTC,
318 F.2d 28 (7th Cir.), cert. denied. 375 U.S. 944 (1963); Carter Products, Inc. v. FTC, 268
F.2d 461 (9th Cir. 1959); Deer v. FTC, 152 F.2d 65 (2d Cir. 1945).
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ENFORCEMENT OF AGENCY ORDERS

Effect of Agency Delay Upon Enforcement of Its Order
In NLRB v. J.H. Rutter-Rex Manufacturing Co.' the Supreme
Court overruled the Fifth Circuit Court of Appeals, 2 holding that the
lower court had exceeded its permissible scope of review in
modifying an NLRB backpay order because of the inordinate delay
attendant the agency proceedings. The Supreme Court held that even
assuming there had been inordin.ate delay by the agency in
processing backpay claims, the award by the NLRB was not an
abuse of its discretion sufficient to warrant judicial modification. In
1956 Rutter-Rex was found to have refused unlawfully to bargain
with union representatives of striking employees The strike was
concluded during the pendency of the NLRB proceedings, but all the
workers were not offered reinstatement. The NLRB ordered the
company to offer reinstatement to all strikers who applied and to
grant any backpay accruing during the employer's refusal to
reinstate.' Compliance details were left to further agency
proceedings, and the court of appeals decreed enforcement of the
order in 1957. 5 The Board's regional office then notified the
company that. "[u]ntil you receive [notice that your case is closed]
you will know that the case remains open for all purposes as
awaiting compliance." 6 Three months later the company wrote to,
the agency noting "some" compliance with the order and asking
that the agency bring any known instance of noncompliance to the
company's attention. Over two, years later, the Board notified the
company of an investigation and after another year and a half issued
a backpay specification.7 A permanent injunction immediately
sought by the company because of the long delay was denied by the
Fifth Circuit The Board issued its backpay order five years later,
1. 396 U.S. 258 (1969).

2. 399 F.2d 356 (5th Cir. 1968), modifying 158 N.L.R.B. 1414 (1966), injunction denied,
305 F.2d 242 (5th Cir. 1962), 245 F.2d 594 (5th Cir. 1957), enforcing 115 N.L.R.B. 388
(1956), 229 F.2d 816 (Sth Cir; 1956). enforcing I ll N.L.R.B. 1099 (1955).
3. 115 N.L.R.B. 388 (1956).
4. Id. at 391.
5. 245 F.2d 594 (5th Cir. 1957).
6. 396 U.S. at 260 (1969).
7. The specification, as opposed to an agency order, is a detailed tabulation of dates, wage
rates, weekly earnings, and probable earnings issued by the Board which sets the basis for
hearings and final individual awards. See 305 F.2d at 243. The final agency order is made
subsequent to hearings on the specification.
8. 305 F.2d 242 (5th Cir. 1962).
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in 1966, requiring the company to grant backpay to some 172
employees from five days after their application for reinstatement

until the earlier of a complying offer or December 1, 1961.1 The
court of appeals held that because of the "inordinate delay" in

violation of APA section 6(a) 0 the order should be modified to
exclude backpay accruing after July 1, 1959." The Supreme Court
reversed, ordering enforcement of the Board's original order.

Undue delay in administrative proceeding occasionally has been
held, by reviewing courts, to be a denial of due process.

2

Even when

not seen as constitutionally prohibited, unjustified delay has been
recognized as contrary to the broad legislative policy underlying the
creation of the administrative process.13 Prior to the passage of the

APA, standards for both enforcement of the "right" to a timely
determination by the agency and judicial review of a final agency

order on the ground that the agency "unduly delayed" were
dependent upon the agency's enabling legislation. 4 Since few if any
9. 158 N.L.R.B. 1414 (1966).
10. The case was decided under the original formulation of section 6(a): "Every agency
shall proceed with reasonable dispatch to conclude any matter presented to it except that due
regard shall be had for the convenience and necessity of the parties and their representatives."
APA ch. 324, § 6(a), 60 Stat. 240 (1946).
This provision was subsequently amended to read: "With due regard for the convenience
and necessity of the parties and within a reasonable time, each agency shall proceed to
conclude a matter presented to it." 5 U.S.C. § 555(b) (Supp. IV, 1969).
II. 399 F.2d 356 (5th Cir. 1968).
12. In American Broadcasting v. FCC, 191 F.2d 492 (D.C. Cir. 1951), the court stated that
"[a]gency inaction can be as harmful as wrong action. The Commission cannot, by its delay,
substantially modify rights which the Act confers, though it preserves them in form." Id. at
501; accord, Smith v. Illinois Bell Tel. Co., 270 U.S. 587 (1926) (telephone company sought
rate increase from state commission but commission failed to act for two years; Court found
previous rate confiscatory and held commission's delay to be denial of due process).
13. See, e.g., NLRB v. Injection Molding Co., 211 F.2d 59, 66 (8th Cir. 1954); WJR, The
Goodwill Station, 21 F.C.C. 972 (1956).
14. See, e.g., NLRB v. Wilson Line, 122 F.2d 809, 815 (3d Cir. 1941). In Wilson the
employer alleged excessive delay by the Board in fashioning a backpay order and argued that
he should not be penalized by being compelled to reimburse the employees for back pay
accrued during the delay. In rejecting the employer's argument, the court looked to the NLRA
and found neither a time limitation within which charges of unfair labor practices must be
lodged nor direction as to when the Board must render a decision.
Even after the passage of the APA some courts continue to look solely to the agency
enabling acts both for standards as to delay and for remedies upon delay. See, e.g., NLRB v.
Injection Molding Co.. 211 F.2d 59 (8th Cir. 1954). where the court recognized that prejudicial
delay was present but stated: "The Act [NLRA] contemplates an expeditious handling of these
cases, but we find in the Act no remedy to be applied by the courts for lack of it." Id. at 66;
accord. NLRB v. C & C Plywood Corp., 413 F.2d 112, 116 (9th Cir. 1969).
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of the agency statutes specifically refer to the effect of a delay, the

party seeking review was forced to seek equitable remedies,'" and
such resort to general principles was rarely successful.
Enactment of the APA saw the creation of a specific legal
requirement in section 6(a) that an agency "proceed with reasonable
dispatch to conclude any matter presented to it except that due
regard shall be had for the convenience and necessity of the parties
or their representatives."" As amended the Act now demands that
the conclusion come "within a reasonable time.' 7 Enforcement by
the courts of this requirement is provided by section 10(e), which
empowers the reviewing court to "compel agency action unlawfully
withheld or unreasonably delayed" and to "hold unlawful and. set
aside agency action . . . found to be . . . not in accordance with
law . . . [or] without observance of procedure required by law.",

Thus, section 10(e) would seem to allow judicial review of delay both
during the proceedings and after their conclusionD However, only
rarely has relief from agency delay been granted.
15. See, e.g., Eagle-Picher Mining & Smelting Co. v. NLRB, 119 F.2d 903, 915 (8th Cir.
1941).
16. Ch. 324, 60 Stat. 240 (1946).
17. 5 U.S.C. § 555(b) (Supp. IV, 1969).
18. The right of review is provided by section 10(a) of the APA: "A person suffering legal
wrong because of agency action, or adversely affected or aggrieved by agency action within the
meaning of a relevant statute, is entitled to judicial review thereof." 5 U.S.C. § 702 (Supp. IV,
1969).
requirement that
In reporting on section 6(a) of the APA, the Senate explained that "ltlhe
agencies proceed 'with reasonable dispatch to conclude any matter presented' is a statement
of a legal requirement that no agency shall in effect deny relief or fail to conclude a case by
mere inaction." S. REP. No. 752, 79th Cong., IstSess. 19 (1945). Since section 6(a) was thus
intended to create a "legal requirement" upon an agency, violation of the section would cause
a party to suffer a "legal wrong because of agency action" and therefore entitle the party,
under section 10(a), to review.
19. The relevant portion of § 10(e) reads as follows:
Scope of review.
To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory provisions,
and determine the meaning or applicability of the terms of an agency action. The
reviewing court shall(I) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to
be(A) arbitrary, capricious, an abuse of discretion, or. otherwise not in accordance
with law;.

..

(D) without observance of procedure required by law'.
5 U.S.C. § 706 (Supp. IV, 1969).
20. the effect of the enactment of the APA. especially section 10, upon the availability of
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Prior to the Fifth Circuit's holding in Rutter-Rex, no court had
applied section 6(a) after agency proceedings had concluded.
However, there were several instances where the reviewing courts had
relied upon section 6(a) to force expedition of agency action. The
first case so to utilize the section was Deering Milliken, Inc. v.
Johnston,"' a Fourth Circuit decision in which an injunction was
sought under sections 6(a) and 10(e) to prevent the NLRB from
proceeding with further hearings into an alleged unfair labor
practice. The proceedings had been underway for almost five years,
and the NLRB was attempting to remand for further hearings on
matters already covered. The court, enjoining hearings on issues
previously considered, found that the additional delay would be a
violation of section 6(a). Similar action was taken in Texaco, Inc.
v. FTC,22 where five years after the complaint had been filed, and
after the Hearing Examiner had concluded that no violation had
been shown, the FTC remanded for further evidence on the same
issue. Here the court allowed the hearings but set a time limit within
which they were to be completed; failure to conclude the hearings
within this period would entitle Texaco to declaratory and injunctive
relief under section 10(e) for failure of the Commission to proceed
with reasonable dispatch under section 6(a). It should be noted,
however, that in both Deering Milliken and Texaco the court
prevented an affirmative agency action which would have led to
delay;23 no court has yet used sections 6(a) and 10(e) to force a
dormant agency into action.
judicial review of administrative proceedings is not clear. It is not settled whether section 10
provides an independent jurisdictional basis for the federal courts or whether it describes the
review and remedy available under existing agency enabling acts. While it is argued that
certain parts or the text of section 10 are consistent only with an independent jurisdictional
grant, the Supreme Court has yet to resolve conflicting opinions in the area. Compare Toilet
Goods Ass'n v. Gardner, 360 F.2d 677, 679 n.1 (2d Cir. 1966), affd, 387 U.S. 158 (1967)
and Rennan v. Udall, 251 F. Supp. 12 (D. Colo. 1966). affd, 379 F.2d 803 (10th Cir.). cert.
denied, 389 U.S. 975 (1967) with Operating Engineers Local 542 v. NLRB. 328 F.2d 850 (3d
Cir.), cert. denied, 379 U.S. 826 (1964). See generally Byse & Fiocca, Section 1361 of the
Mandamus and Venue Act of 1962 and "Nonstatutory" Judicial Review of Federal
Administrative Action, 81 HARv. L. REV. 308, 326-31 (1967).
21. 295 F.2d 856 (4th Cir. 1961).
22. 12 AD. L.2D 548 (D.D.C. 1961). After apparently complying with the court's order,
the FTC issued a cease and desift order against Texaco. 62 F.T.C. 1172, 1197 (1962). The
court of appeals refused to enforce the order, 336 F.2d 754 (D.C. Cir. 1964), but the Supreme
Court vacated the lower court's dismissal and remanded the case to the FTC for further
hearings, 381 U.S. 739 (1965). The FTC issued another cease and desist order which was then
enforced in 383 F.2d 942 (D.C. Cir. 1967).
23. But see FTC v. J. Weingarten, Inc., 336 F.2d 687, 691-92 (5th Cir. 1964). cert. denied.
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While parties have enjoyed this limited success with sections 6(a)
and 10(e) during the proceedings, there has been eventual failure in
the two attempts made to resort to 6(a) for relief once an ultimate
disposition of the case has been made. These two decisions, along
with numerous others where 6(a) was not specifically invoked, have
reflected a judicial reluctance to overturn an agency decision on the
basis of delay.2 The first judicially-considered specific allegation
that sections 6(a) and 10(e) gave cause for relief upon final agency
action was made in Irish v. SEC, 5 where a broker-dealer whose
registration had been revoked argued that a six year delay from the
convocation of hearings to the issuance of a final order constituted
unreasonable delay. Because the petitioner not only had failed to
show how the delay prejudiced him but also had neglected to petition
the court for expedition of the proceedings at an earlier date, the
Ninth Circuit found no basis for relief.2 The Irish decision indicates
that delay, even if inordinate, is not sufficient by itself to justify
setting aside an agency decision.27 The legislative history of section
379 U.S. 838 (1965). In Weingarten. a district court had enjoined FTC proceedings on the
ground Ahat section 6(a) had been violated. Some three years after hearings had begun, the
Commission remanded to the Hearing Examiner for further hearings on the basis that the
previous findings could not stand because of defects in proof and procedure. Although the
Hearing Examiner had previously determined that the FTC's charge had been established, the
Commission recognized in its remand order that it could not issue a cease and desist order
on the record as it then stood. J. Weingarten, Inc., 62 F.T.C. 1521 (1963). The district court
enjoined the remand and ordered the FTC to dispose of the case within 30 days. J. Weingarten,
Inc. v. FTC, 13 AD. L.2D 649 (E.D. Tex. 1963). The Fifth Circuit, in dissolving the injunction,
reasoned that it would be an "extremely rare case" where the court would be justified, without
some proof of a dilatory attitude on the part of the agency, in intervening in the administrative
proceeding.
24. The courts have expressed their hostility to the overthrow of a final agency action by
requiring, at various times, proof of the following by the petitioner: (1) that petitioner did not
himself add to the delay; see, e.g., NLRB v. Pool Mfg. Co., 339 U.S. 577 (1950); Berkshire
Knitting Mills v. NLRB, 139 F.2d 134, 142 (3d Cir. 1943); (2) that petitioner had in fact
attempted to prevent the delay by earlier seeking expedition of the proceedings; see, e.g., Irish
v. SEC, 367 F.2d 637, 639 (9th Cir. 1966), cert. denied, 386 U.S. 911 (1967); NLRB v. J.G.
Boswell Co., 136 F.2d 585, 597 (9th Cir. 1943); and (3) that the delay was inordinate and
not beyond the agency's control; see, e.g., Pacemaker Corp. v. NLRB, 260 F.2d 880, 883 (7th
Cir. 1958); NLRBv. J.G. Boswell Co., 136 F.2d 585, 597 (9th Cir. 1943).
In addition, it is always necessary that the party persuade the court that the delay has been
to its prejudice. See note 28 infra.
25. 367 F.2d 637 (9th Cir. 1966), cert. ,denied, 386 U.S. 911 (1967).
26. The court in Irish explicitly refused to express an opinion as to whether the APA
permitted it to dismiss the agency proceedings altogether. 367 F.2d at 639.
27. Accord. NLRB v. C & C Plywood Corp., 413 F.2d 112, 116 (9th Cir. 1969).
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6(a) suggests that it was intended to operate only in those cases
where a party was injured by the agency delay.28
It was this factor-the injury to the party-which the Fifth
Circuit seized upon as the basis for its decision in Rutter-Rex.
Focusing on the hardships 2 imposed on the employer by the
agency's unexcused violation of the section 6(a) mandate, the court
of appeals reasoned that a proper balancing of interests required that
the backpay order be modified. Although this modified order left the
wronged employees less than whole for their period of
unemployment, the Fifth Circuit concluded that it fulfilled the
purposes of the Act to vindicate public, not private, rights3
The Supreme Court in Rutter-Rex held that the Fifth Circuit
exceeded its permissible scope of review when it modified the
backpay order so as to remove some of the burden of delay from
the employer. In reversing, it noted that the broad discretionary
power given the NLRB in fashioning an appropriate remedy to
"effectuate the policies" of the Act was traditionally subject to
limited judicial review. Directing its attention to the wronged
employees, the Court observed that not only were they perhaps as
much injured by inordinate agency delay in a backpay proceeding
as was the employer but also that the agency might have properly
concluded that a purpose of the Act, in addition to deterring unfair
labor practices, was to make the workers whole for the wrongful acts
of the employer' Thus, concluded the Court, even assuming there
was unlawful inordinate delay, the enforcement of the full backpay
remedy was not an abuse of agency discretion and was therefore not
susceptible to judicial modification.
28. The requirement that agencies proceed "with reasonable dispatch to conclude
any matter presented" means that no agency shall in effect deny relief or fail to
conclude a case by mere inaction, or proceed in dilatoryfashion to the injury ofpersons
concerned. No agency should permit any person to suffer injurious consequences of

unwarrantedofficial delay. H.R. REP. No. 1980, 79th Cong., 2d Sess. 32 (1946)
(emphasis added).
In keeping with the legislative history, the courts always require a showing of prejudice to
a party before considering relief. See, e.g., Fassilis v. Esperdy, 301 F.2d 429, 434 (2d Cir.
1962); Deering Milliken, Inc. v. Johnston, 295 F.2d 856, 864-65 (4th Cir. 1961).
29. The hardships cited by the court of appeals included the increased burden of establishing
affirmative defenses and facts in mitigation of individual awards caused by the inordinate
delay. Not included in any discussion by the court was the increased financial burden on the
employer. 399 F.2d at 364.
30. 399 F.2d at 364-65.
31. See Phelps Dodge Corp. v. NLRB. 313 U.S. 177. 194 (1941).
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The immediate result of the Rutter-Rex decision is to emasculate
section 6(a) of the APA as a device to modify a final backpay order
issued by the NLRB. The extent to which this decision limits resort
to section 6(a) for redress in other contexts will depend upon whether
the narrow setting of Rutter-Rex is capable of analogical expansion.
The broad discretion given the NLRB to fashion a backpay remedy
involves by its very nature a critical agency decision with respect to
the length of time for which the backpay is to be awarded. The
appropriate period for backpay may be varied by the NLRB
depending upon the circumstances of the particular case." The
holding might be limited on this basis to those cases of agency
discretion which always involve a "length of time" decision inherent
in the final order.
The review in Rutter-Rex, however, was pursuant to section 10(f)
of the NLRA33 after the final agency order was issued. The employer
attempted to use APA section 6(a) to nullify permanently rather
than to hasten final agency action. The case is unlike Deering
Milliken in that there the party used section 6(a) during the agency
proceedings, before the final order, to prevent unreasonable delay. In
this light the Rutter-Rex decision is consistent with judicial hostility
toward allowing a party who has not complained during the delay
later to use that delay in avoidance of the administrative sanction 4
Rutter-Rex suggests that once a final agency order has been
issued and the party has presented to the agency his argument for
mitigation because of the delay, judicial relief may be forthcoming
only if the absence of interested third parties, as were the employees,
removes the equitable obstacle to nonenforcement for the purpose of
admonishing the agency. Assuming that the delay has been
prejudicial, that the aggrieved party has not sought interlocutory
relief, and that the agency action involves a time factor, an
additional limitation on Rutter-Rex arguably would be "patent'ly
egregious" delay. This contention assumes that even an unlimited
grant of discretion will not justify unlimited arbitrariness. 35
32. See, e.g.. Machinists Local 1304 v. NLRB, 322 F.2d 411,415 (D.C. Cir. 1963); Daykin,
Backpay Under the National Labor Relations Act. 39 IowA L. REV. 104, 106-07 (1953). See
generally Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 198 (1941).

33. 29 U.S.C. § 160(f) (1964).
34. See note 24 supra and accompanying text.
35. As Professor Davis demonstrates, the APA does not provide that agency action is
unreviewable "when" committed to agency discretion, but only that it is unreviewable "so
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Jurisdictionto Enjoin Cease and Desist Order Violations
6 the Ninth Circuit
In Herbold Laboratory, Inc. v. United States3
held that a federal district court does not have jurisdiction to enjoin
future violations of a Federal Trade Commission cease and desist
order. In 1951 the FTC ordered the makers of "Herbold Pomade"
to refrain from deceptively advertising their hair care preparation,
and for alleged violation of that order the Government in 1965
instituted suit seeking to impose the statutorily authorized monetary
penalties.37 The federal district court, finding that Herbold had
violated the order, imposed fines totaling $3500, and upon motion
made after the introduction of evidence enjoined further violations 8
The Ninth Circuit overturned the district court's finding that the
cease and desist order had been violated39 and, rejecting existing
precedent, 0 ruled that the district court had no jurisdiction to enjoin
future violations of a cease and desist order since only monetary
penalties are authorized by the civil penalty statute
The FTC, the federal agency primarily concerned with the
regulation of advertising, usually implements its policy decisions
through a cease and desist order upon culmination of complaint,
investigation, and agency adjudication of alleged unfair or deceptive
commercial activities' The agency possesses no power to enforce its

far as" committed to agency discretion. Thus, it is for a court to determine to what extent
discretion is allowed, and the mere fact of discretion does not preclude review of an abuse of
that discretion. 4 K. DAVIS, ADMINISTRATIVE LAW TREATISE § 28.08, at 33-34 (1958),
& § 28.16, at 15-29 (Supp. 1965).
36. 413 F.2d 342 (9th Cir. 1969).
37. "Any person . . .who violates an order of the Commission to cease and desist ...
shall forfeit and pay to the United States a civil penalty of not more than $5,000 for each
violation. . . ." Federal Trade Commission Act § 5(L), 15 U.S.C. § 45(1) (1964).
38. United States v. Herbold Laboratory, Inc., 267 F. Supp. 53, 54-57 (C.D. Cal. 1967).
39. 413 F.2d at 344.
40. See, e.g., United Statesrv. Vitasafe Corp., 234 F. Supp. 710 (S.D.N.Y. 1964), affd,
352 F.2d 62 (2d Cir. 1965).
41. 413 F.2d at 344-45. The relevant portions of the statute are reproduced in note 37 supra.
42. 15 U.S.C. § 45(b) (1964). An order may be issued by consent as well as through
Commission adjudication, and in any event, the drafting and issuance of every order involves
a certain amount of consultation between agency and offender. See generally Developments
in the Law-Deceptive Advertising, 80 HARV. L. REV. 1008, 1063-1101 (1967). Various
aspects of FTC orders and their enforcement are discussed in I K. DAVIS. supra note 35,
§ 8.19 (1958); L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 261-319 (1965); F.
ROWE. PRICE DISCRIMINATION UNDER THE ROBINSON-PATMAN ACT 504"-24 (1962), 142-64
(Supp. 1964): Austern, Five Thousand Dollars a Day, 21 ABA ANTITRUST SECTION 285
(1962); Long, The Administrative Process:Agonizing Reappraisalin the FTC. 33 GEO. WASH.
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own orders, however, but must look to the courts of appeals where
the power to review contested Commission orders and to enforce
them upon affirmance or modification resides 3 If review of the
order is not sought and the order becomes final, the federal district
courts are the wielders of enforcement power." The legislative
history. of the enactments15 establishing this bi-level enforcement
mechanism reflects no formal consideration of the equitable
jurisdiction of district courts as an aid in enforcement of FTC
orders:" It does, however, mirror concern over the desirable length
of the cease and desist order process and the appropriate penalties
to be imposed for violations. 7 Under the original Federal Trade
Commission Act,4 both review and enforcement powers were lodged
exclusively in the courts of appeals, and no order was final until
reviewed. If the offender declined to appeal the Commission's order,
he could conceivably violate the statute three times before being
punished for his conduct. 49 The opportunities afforded for delay by
a calculating violator and the waste of administrative resources
allowed by enforcement procedures so structured were widely
criticized 0 Congress responded to this criticism in the Wheeler-Lea
L. REv. 671 (1965); Louis, The Scope and Enforcement of Robinson-PatinanAct Cease and
Desist'Orders, 10 VILL. L. REv. 457 (1965); Shniderman, Federal Trade Commission Orders
Under the. Robinson-Patman Act: An Argument for Limiting Their Impact on Subsequent
Pricing Conduct. 65 HARv. L. REv. 750 (1952); Comment, Permissible Scope of Cease and
Desist Orders: Legislation and 4djudication by the FTC, 29 U. CHI. L. REv. 706 (1962).
43. 15 U.S.C. § 45(c)(1964). If the order is appealed the Commission can obtain an
enforcement decree at the same time it secures affirmance of the order in the courts or appeals.
If this enforcement decree is violated a contempt action may be instituted in the court of
appeals or an action for monetary penalties may be brought in the district court. Once an
order has become final either automatically, see notes 44, 51-52 infra and accompanying text,
or after review, any subsequent action brought in either court for contempt or monetary
penalties is open only to the question of whether a violation of the order has occurred and
not to the validity of its issuance. See Kauper, Cease and Desist: The History. Effect, and
Scope of Clayton Act Orders of the Federal Trade Commission. 66 MICH. L. REv. 1195,
1127-28 (1968) [hereinafter cited as Kauper].
44. See Kauper 1100-14.
45. Act of Sept. 26, 1914, ch. 311, § 5, 38 Stat. 719, as amended by The Wheeler-Lea Act,
ch. 49, § 3, 52 Stat. I 1l, as amended by The Oleomargarine Act of 1950, ch. 61, § 4(c), 64
Stat. 21.
46. See Austern. supra note 42, at 289-96. The legislative reports on the Wheeler-Lea Act
are S. REP. No. 221. 75th Cong., Ist Sess. (1937); H.R. REP. No. 1613, 75th Cong., Ist Sess.
(1937).
47. See Austern, supra note 42, at 289-96. See also S. REP. No. 221, 75th Cong.. Ist Sess.
3-4 (1937); H.R. REP. No. 1613, 75th Cong., Ist Sess. 4-6 (1937).
48. Act ofSept. 26, 1914, ch. 311. § 5,38 Stat. 719.
49. See Austern, supra note 42, at 289.
50. Id.:cf. Kauper 1110-13.
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Act of 19385' by making cease and desist orders final upon
expiration of the 60 day period allowed for filing review petitions.
Persons violating, these final orders were subject not to an action for
contempt but rather to fines of up to $5,000 for each violation,
imposed by the federal district courts. 52 No reason for the choice of
this particular sanction is -.revealed in formal congressional
documents, but one commentator suggests it was made at the urging
of members of the Commission staff,53 who presumably thought that
the monetary penalties would provide a stronger deterrent than a
threat of contempt. These penalties were made even more severe by
the Oleomargarine Act of 1950.51 The stiffening of penalties was
rather extensively debated in Congress, and the argument that a
more severe penalty was needed to deter the deliberate violator
carried the day. There appears, however, to have been no
5
consideration of granting injunctive power to the district courts.
Despite this historical silence, the district courts have not been
deterred from enjoining future violations. The already intricate
enforcement mechanism has been complicated further by the success
of the Government, while pursuing monetary penalties in the district
courts, in securing injunctions5 6 The injunctive remedy is usually
rationalized on the basis of the judicial gloss overlaying the FTC
Act's section 9, which authorizes district courts to issue writs of
mandamus compelling obedience to FTC orders pursuant to a
number of sections of the FTC Act, including the cease and desist
order violation section.5 7 Section 9's primary use has been in
compelling obedience to subpoenas and other investigatory aids as
its title implies, 8 but it has been held to authorize injunction of
future cease and desist order violations. 5 9 Although not requested in
51. Ch. 49, § 3,52 Stat. Ill.
52. See Kauper 1106.
53. Austern, supra note 42, at 290 n.18.

54. Id. at 291.
55. Id. at 292.
56. See 80 HARV. L. REV.. supra note 42, at 1082; 1965 FTC ANN. REP. 61-62. Illustrative
unreported cases will be found at 3 TRADE REG. REP.
9711.40 (district court cases 1956-

60).
57. 15 U.S.C. § 49 (1964);see Kauper 1132-33.
58. "Documentary Evidence; depositions; witnesses." 15 U.S.C. § 49 (1964); cf.Chamber
of Commerce v. FTC. 280 F. 45,48 (8th Cir. 1922).
59. See. e.g.. United States v. Vitasafe Corp., 234 F. Supp. 710 (S.D.N.Y, 1964), affd,
352 F.2d 62 (2d Cir. 1965). See also United States v. H.M. Prince Textiles, Inc., 262 F. Supp.
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every civil penalty suit, the section 9 injunction is sought with some
frequency.60 Injunctive relief would not appear to be an automatic
383 (S.D.N.Y. 1966); United States v. Universal Wool Batting Corp., 1961 Trade Cas. 78,680
(S.D.N.Y. 1961).
While the courts have not clearly articulated the legal basis for these injunctions, one
possible argument can be formulated. Section 9 of the FTC Act provides that federal district
courts "shall have jurisdiction to issue writs of mandamus commanding any person or
corporation to comply with the provisions of sections 41.46 and 47-58 of this title or any order
of the commission made in pursuance thereof." 15 U.S.C. § 49 (1964). To construe this
sentence to apply only to situations in which an agency subpoena is ignored by a potential
witness would not only do violence to its language, but would make the preceding paragraph
of section 9 redundant, since it provides that district courts may order complihnce with an
agency subpoena and enforce such order with contempt penalties. Further, under section 50
of the Act, this witness would also be exposed to a one year imprisonment and/or a fine of
not less than $I000 nor more than $5000. 15 U.S.C. § 50 (1964). Thus, it appears that
mandamus was intended to apply to situations other than failure to obey subpoenas. Since a
cease and desist order is clearly an "order of the commission made in pursuance" of the cited
sections, mandamus is available in the district courts to enforce compliance with cease and
desist orders.
Mandamus is traditionally a legal remedy, although it has many similarities to an equitable
one. United States v. Carter. 270 F.2d 521 (9th Cir. 1959); Herkness v. Irion, II F.2d 386,
388 (E.D. La. 1926), rev'd on other grounds, 278 U.S. 92 (1928). Since an injunction is an
equitable remedy, some grant of equitable jurisdiction to the court must be found to permit
issuance of an injunction. If mandamus is a legal remedy, a grant of authority to issue
mandamus cannot itself provide the court with equity jurisdiction. But mandamus is now
abolished in federal courts by Federal Rule of Civil Procedure 81(b), which provides, in part:
"Relief hitherto available by mandamus . . . may be obtained by appropriate action ...
under the practice prescribed in these rules." The "action" prescribed in those rules is the
civil action, in which law and equity are merged. Thus, it would seem that the legal-equitable
distinction between the writs of mandamus and injunction is totally abolished, and that a
federal court may now give appropriate relief, legal or equitable, to the FTC in place of the
statutorily authorized mandamus.
A direct attack could be made on this argument on at least two grounds. Initially, while it
may be conceded that section 9 was not intended to be limited in its application solely to
situations where a subpoena is ignored, one can argue that the coverage intended was only
for orders of a procedural nature, such as those issued under 15 U.S.C. § 46(b) requiring
corporations to file certain information with the FTC. See Chamber of Commerce v. FTC,
280 F. 45, 4748 (8th Cir. 1922). Thus "orders" in section 9 could be interpreted as "orders
of an investigatory nature," thereby being consistent with the inclusion in section 9 of the
mandamus authorization, the primary purpose of which is to assist the FTC in its
investigatory function. Further, one might assert that an action for an injunction is not an
"appropriate action" as FED. R. Civ. P. 81(b) uses that phrase, since an "appropriate action"
for mandamus before the adoption of the Federal Rules was a legal one, and the promulgation
of the Rules could not change the nature of the enforcement proceeding which Congress had
authorized in section 9. Since Congress specified a legal action, the courts should be cautious
in assuming that an equitable proceeding is equally acceptable, particularly since the provision
for monetary penalties is also a legal action.
60. See 1965 FTC ANN. REP. 61-62.
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concomitant of a demand for monetary penalties;6' rather, some
special exigency must be shown. Factors found sufficient to trigger
an injunction include danger of widespread public injury, 62 the
willfulness of the violation, the financial desirability from the
offender's standpoint of continuing to transgress, and the difficulty
involved in the Commission's bringing a second penalty action. 5 In
these circumstances, the advantage claimed for an injunction is that
upon further violation, unlimited monetary damages or criminal
sanctions, including imprisonment, may be imposed.6 Although
several courts have found section 9 a permissible basis for the
issuance of injunctions, some scholars have attacked the historical
propriety of inferring an injunctive remedy from this grant of
mandamus power. 7 Examination of the legislative history of the
FTC Act has led these commentators to believe that the specific
enforcement provisions of the civil penalty section, which do not
specifically authorize recourse to the equity jurisdiction of the federal
district courts, anticipate no further remedy.
The Ninth Circuit did not mention the prior practice of issuing
section 9 injunctions in its review of the Herbold case. It looked only
to the civil penalty section and found there no grant to the district
court of equitable jurisdiction and consequently no power to enjoin
future violations of FTC cease and desist orders 9 Of no assistance
were the several cases in which other regulatory acts specifying one
form of equitable relief were construed to authorize equitable relief
of a different remedial character.70 Essential to the grant of the
61. United States v. Universal Wool Batting Corp., 1961 Trade Cas. 78,680 (S.D.N.Y.

1961).
62. United States v. H.M. Prince Textiles, Inc., 262 F. Supp. 383, 389-90 (S.D.N.Y. 1961).
63. Cf United States v. Universal Wool Batting Corp., 1961 Trade Cas. 78,680 (S.D.N.Y.
1961).
64. United States v. Herbold Laboratory, Inc., 267 F. Supp. 53, 57 (C.D. Cal. 1967), rev'd,
413 F.2d 342 (9th Cir. 1969).
65. Id. The practical problem involved is one of allocating limited agency resources in the
most effective way while confronting the advertising industry, one with vast financial
resources. The Commission is therefore forced to rely on a policy of selective enforcement.
To the extent that offenders are able to lengthen the enforcement process, agency resources
which could be more profitably expended elsewhere are wasted in multiple prosecutions.
66. See Kauper 1131. But see Louis, supra note 42, at 464 n.64.
67. See Kauper 1132-33; Louis, supra note 42, at 464 n.64.

68. Id.
69. Herbold Laboratory, Inc. v. United States, 413 F.2d 342 (9th Cir. 1969).
70. See, e.g.. Mitchell v. Robert De Mario Jewelry, Inc., 361 U.S. 288 (1960); Porter v.
Warner Holding Co., 328 U.S. 395 (1946).
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contested relief in those cases was its necessity to effectuate the
purposes of the statute involved.7 The court of appeals found neither
an authorization of equitable remedies nor a necessity for them in
Herbold.72 Since the penalty section specifies no equitable remedy
whatever, the jurisdiction of the district court was not deemed an
inherently equitable one which would allow the issuance of an
injunction even though injunctive power was not specifically
conferred. 73 The provision in the statute of heavy civil fines
accumulating daily for continuing violations was found to make
injunctions unnecessary in aid of the specified powers.74 The court
presumed a congressional belief that such fines would be sufficient
to deter advertising in violation of final cease and desist orders,
causing any further remedial power to have been deliberately
withheld. 75 Thus, the decision in Herbold may be summarized as
resting on three related but distinguishable bases: (1) The absence of
a grant of any equitable power distingushes Herbold from other
cases where additional equitable remedies have been inferred; (2) an
additional remedy is not necessary to further the purposes of the
statute; (3) the lack of any specified equity power and the lack of a
need for it are presumptive of a lack of congressional intent that
such power should be exercised.
The cease and desist order is the flexible tool which lies at the
heart of numerous federal regulatory schemes.76 Of these the FTC.
Act's bi-level enforcement provisions are atypical since most
enactments give both review and enforcement powers to a single
court 7 Often a regulatory agency will be faced with a problem, the
solution to which arguably falls under the rubric of the agency's
purpose, but which is sufficiently unconventional to be without a
remedy in the agency's enabling statutes. When this happens a court,
taking into account the purposes of the statute, may in its discretion
71. E.g.. Mitchell v. Robert De Mario Jewelry, Inc., 361 U.S. 288, 291-92 (1960).
72. 413 F.2d at 345.

73. Id.
74. Id.
75. Id. at 344.
76. See. e.g.. Federal Communications Act § 205, 47 U.S.C. § 205(a) (1964); LaborManagement Relations Act, 1947, 29 U.S.C. § 160(c) (1964); Packers & Stockyards Act,
1921, § 32(a), 7 U.S.C. § 193(b) (1964).

77. See, e.g., Federal Communications Act, 47 U.S.C.

§ 401 (1964); Labor-Management

Relations Act, 1947, 29 U.S.C. § 160(e) (1964); Packers & Stockyards Act, 1921, 7

U.S.C.

§§ 194-95 (1964).
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infer an analogous remedy from those already existing, especially
where equitable remedies have been built into a statute. 78 Although
there is great disparity in the form and purposes of the many federal
regulatory statutes, certain general principles of construction may be
deduced from the Supreme Court's consistent rulings where
equitable powers are concerned. Initially, the litigant must show a
grant of equitable jurisdiction, either express or necessarily implied,
which covers his case. 79 Once the court's equitable power is
established, the comprehensiveness of this jurisdiction is not to be
denied or limited in the absence of a clear and valid legislative
command8 ' The equity court may confer whatever equitable remedy
is required to effectuate the underlying purposes of the statute, even
if it is of a vastly different remedial character from that originally
specified.8" Obviously, use of this analytical technique depends upon
the absence of contrary legislative intent.8 2 Although the Ninth
Circuit's approach in Herbold to legislative intent was a somewhat
superficial one, 3 the court appears to have achieved the correct
result. The unstated premise of the court's decision was that section
9 was not intended to be a source of equity jurisdiction for enforcing
cease and desist orders under the FTC Act. The argument against
such jurisdiction runs as follows. Formal legislative history is
inconclusive on the question of whether Congress meant for district
courts to use section 9 to enjoin cease and desist order violations.
However, the original FTC Act gave the courts of appeals exclusive
jurisdiction to enforce final FTC orders. Since Congress provided
that the enforcement jurisdiction of the court of appeals should be
exclusive, it did not intend that the district courts' mandamus power
should apply to final cease and desist orders." Deliberations over the
amendments inserting automatic finality provisions and monetary
78. See Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946).
79. See Mitchell v. Robert De Mario Jewelry, Inc., 361 U.S. 288, 290-92 (1960).
80. See Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946).
81. Both the Mitchell and Porteropinions, see notes 78-80 supra, are good illustrations of
the wide difference in character of remedy which will be tolerated by the court if a purpose
analysis indicates a need for such an altered remedy. For other examples of the inferential
process, see Hecht Co. v. Bowles, 321 U.S. 321 (1944); Alabama v. United States, 304 F.2d
583, 591 (5th Cir. 1961), affd, 371 U.S. 37 (1962).
82. An excellent example of the technique is Mr. Justice Murphy's majority opinion in
Porter v. Warner Holding Co.. 328 U.S. 395 (1946).
83. See text accompanying notes 73-75 supra.
84. See Chamber of Commerce v. FTC, 280 F. 45, 48 (8th Cir. 1922); Kauper 1132-33;
Louis, supra note 42, at 464 n.64.
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penalties reveal no intent to create an injunctive remedy. Thus the
only enforcement weapon which the district courts have at their
disposal is the legal one of damages&s If this much is granted, the
rest of the Herbold rationale, with a few elaborations, would seem
to follow. A court of appeals may not manufacture an injunctive
remedy from a statutory provision which specifies no equitable
remedy whatever. The Government was able to produce no
reasonably analogous precedent for such an action, 6 and such loose
inference would run counter to canons of statutory construction
developed by the Supreme Court." In addition, the purposes of the
statute can be fulfilled by the severe monetary penalties specifically
authorized. Courts rarely impose the maximum possible penalty,"
but the fact that they retain the power to do so contributes to a
substantial in terrorefn effect on would-be violators.8" Although the
fines which might be imposed for contempt of a section 9 injunction
are theoretically unlimited,9 it is doubtful whether they possess any
more deterrent value than the maximum fines specified in the civil
penalty sections. However, criminal sanctions including jail
sentences are available for contempt of an injunctive decree, and the
unpleasant prospect of imprisonment together with the ensuing
publicity's adverse effect on a business's good will further
discourages violations. The magnitude of this additional deterrent is
difficult to measure, however, and it is doubtful whether it outweighs
the substantial unfairness to a defendant of having injunctions issued
and their violation determined by the federal district courts." This
unfairness arises from the breadth and vagueness of the language in
which cease and desist orders are often couched, a phenomenon
which has been a pervasive issue in FTC litigation.' Because of the
difficulty involved in supervising the large and complex trade
problems which are entrusted to it and its limited resources, the
Cqmmission has found it expedient to issue a few broad and
inclusive decrees rather than numerous more specific orders which
85. See note 84 supra; text accompanying notes 46-47 & 52-55 supra.
86. See Herbold Laboratory, Inc. v. United States, 413 F.2d 342 (9th Cir. 1969).

87. See text accompanying notes 78-82 supra.
88. 80 HARV. L. REV.. supra note 42, at 1082.

89. Louis, supra note 42, at 464.
90. See Kauper 1123; cf L.
91. See Kauper 1131-32.

92. See 80

HARV.

JAFFE.

supra note 42, at 317-19.

L. REV.. supra note 42. at 1079-80.
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3

cover only slightly varied subsequent violations. The federal courts
have recognized this difficulty and have given the FTC great latitude
in drafting its orders, 94 a latitude which has been criticized by a
substantial number of commentators." If an order is indeed too
broad or suffers from vagueness this fact cannot be recognized in an
action based on contempt of an injunctive decree." Any injunction
issued must be in the words of the FTC cease and desist order since
the district court lacks the power to review the validity of the order's
issuance." Likewise the court in the subsequent contempt action can
inquire only whether the injunction has been violated. 8 To say that
the respondent has had an opportunity to seek review is only
partially responsive to this problem since such review may entail
prohibitive expense for certain classes of advertisers. In summary,
this unfairness indicates the unsoundness of allowing district courts
to enjoin future violations of FTC cease and desist orders and
supports the Ninth Circuit's disposition of Herbold.

VII.

JUDICIAL REVIEW

JudicialReview of Terminationof an Investigation
In City of Chicago v. United States' the Supreme Court held
that an Interstate Commerce Commission decision to terminate an
investigation of a rail carrier's proposed discontinuance of service is
an "order" that is reviewable under the statutory provision
governing review of ICC action? In 1967 the Chicago and Eastern
93. Id. at 1079-82. See generally 29 U. CHI.

L. REv.,

supra note 42, at 707-08.

94. See 80 HARV. L. REv.. supra note 42, at 1079-82.

95. See, e.g., Austern, supra note 42, at 299-314.
96. See Kauper 1131-32.
97. Id.
98. Id. However, there is still some flexibility in the process when questions of an order's
interpretation must be answered. As Professor Kauper states: "Just as courts have been agile
in probate cases by 'interpreting' wills and thereby avoiding collision with the age-old doctrine
that a will cannot be reformed, courts ... have the ability to moderate the apparent harshness
of some FTC orders through interpretation." Id. at 1128. But for this to be possible there
must be some inherent flexibility in the language of the order; moreover, there is a tendency
to give strong weight to the FTC's interpretation of its own order. Id.
99. See Louis, supra note 42, at 464-65.
I. 396 U.S. 162 (1969).
2. "Except as otherwise provided by Act of Congress. the district courts shall have
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Railroad gave notice of its intent to discontinue certain train service
between Chicago and Evansville, Indiana. In accord with statutory
procedure the ICC ordered continuation of the operations pending
an investigation.. After briefs were submitted and hearings
conducted, the ICC decided to terminate its investigation and filed
a report outlining its reasoning. Following the ICC's denial of a
rehearing, the city of*Chicago and other interested parties filed suit

in federal district court for review of the findings and conclusions
made by th6 ICC as a result of its investigation. The three-judge
panels granted the defendant's motion to dismiss, holding that
Congress intended to deny judicial review under these
circumstances.' On appeal, the Supreme Court reversed. 7
Section 13a of the Interstate Commerce Act.provides exclusive
jurisdiction of any civil action to enforce, enjoin, set aside, annul, or suspend, in whole or in
part, any order of the Interstate Commerce Commission." 28 U.S.C. § 1336 (1964).
Congress provided in a rider to the Urgent Deficiencies Appropriations Act. ch. 32, 38 Stat.
208, 220 (1913). as amended, 28 U.S.C. §§ 1253, 2325 (1964), that suits brought to enjoin
ICC orders be heard by a three-judge federal district court with right of appeal directly to
the Supreme Court. The form of review there prescribed is commonly known as the Urgent
Deficiencies Act procedure and is presently codified in 28 U.S.C. §§ 1253, 1336, 2284 &
2321-25 (1964). Congress later made the Urgent Deficiencies Act procedure applicable to
certain orders of the FCC, 48 Stat. 1093 (1934). of the Secretary of Agriculture, 42 Stat. 168
(1921). 46 Stat. 535 (1930), and of the Federal Maritime Commission, 39 Stat. 738 (1916).
The Review Act of 1950, 5 U.S.C. §§ 1031-42 (1964), provides that the Urgent Deficiencies
Act should thereafter only govern review of ICC orders. Review under the 1950 statute is
obtained by filing a petition for review with the court of appeals for the circuit where the
parties reside or have their principal office, or with the Court of Appeals for the District of
Columbia. In addition, the enabling legislation of several agencies prescribes a detailed
proceeding initiated by a petition to a couit of appeals. E.g.. FTC Act, 15 U.S.C. § 45(c)
(1964); Securities Act of 1933, 15 U.S.C. § 77i (1964); Securities Exchange Act of 1934, 15
U.S.C. § 78q (1964); Federal Communications Act of 1934,47 U.S.C. § 402(b) (1964).
3. 49 U.S.C. § 13a(l) (1964).
4. Chicago & E. Ill. R.R., 331 I.C.C. 447 (1968). Subsequently the Commission ordered the
dismissal of an investigation of a proposed discontinuance by the Louisville and Nashville
Railroad Company of two interstate passenger trains between New Orleans and Cincinnati.
333 I.C.C. 720 (1968). A joint hearing was held before the three-judge district court and a
decision was handed down in each case. Tennessee Pub. Serv. Comm'n v. United States, 294
1969); City of Chicago v. United States, 294 F. Supp. 1103 (N.D.
F. Supp. 1106 (N.D. 111.
Ill. 1969). The two cases were joined for argument before the Supreme Court.
5. 28 U.S.C. § 2325 (1964) provides: "An interlocutory or permanent injunction restraining
the enforcement, operation or execution, in whole or in part, of any order of the Interstate
Commerce Commission shall not be granted unless the application therefore is heard and
determined by a district court of three judges under section 2284 of this title."
6. 294 F. Supp. 1103 (N.D. Iil. 1969).
7 396 U.S. 162 (1969).
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federal jurisdiction of total abandonments and discontinuances by
carriers operating in interstate commerce in certain situations. 8 Prior

to 1958, Commission jurisdiction extended only to the complete
cessation of operations by a carrier over a given linef The states

retained exclusive control over partial abandonments or
discontinuances-those situations in which a railroad eliminated
some but not all operations. 0 Extremely large deficits" and an

economic recession in the latter half of the fifties combined to place
the nation's railroads in an extremely precarious position,' 2 and the

railroads were forced to petition state commissions for permission
to discontinue unprofitable operations.

3

Noting the financial harm

resulting from the rigidity of most state agencies and the extended
delays attendant state discontinuance approval, Congress enacted
section 13a in an attempt to relieve the carriers' plight. 4 Under

section 13a(l) a railroad, desiring that the ICC exercise jurisdiction
over a complete or partial interstate discontinuance, must notify the

Commission and the Governor of each state in which the train is
operated and must post, in every station served by the line, notices

of the intended changes at least 30 days prior to the discontinuance
date."5 The ICC then has 30 days in which to commence an
8. 49 U.S.C. § 13a (1964). Recommendation No. 8 of the Administrative Conference of
the United States proposed elimination of the three-judge district court procedure and
substitution of petition to a court of appeals in the same manner as review under the Judicial
Review Act of 1950, 28 U.S.C. §§ 2341-52 (Supp. IV, 1969). Administrative Conference of
the United States, Recommendation No. 8-Judicial Review of Interstate Commerce
Commission Orders (Dec. II,1968), reprinted in 1969 ADMIN. CONF. OF THE U.S. ANN. REP.
40. Implementing legislation has been introduced in both Senate and House. S. 2242, 91st
Cong., Ist
Sess. (1969); H.R. 10851, 91st Cong., IstSess. (1969).
9. Despite apparent constitutional and legislative authority, prior to 1958 the Commission
had resolved the delicate political problem of regulating railroad abandonments by limiting
its own jurisdiction in accordance with what became known as the "'partial abandonment
doctrine." See Alabama v. Southern Ry., 341 U.S. 341 (1951); Board of Pub. Util. Comm'rs
v. United States, 158 F. Supp. 104 (D.N.J. 1957). See also Palmer v. Massachusetts, 308 U.S.
79 (1939).
10. The basis of this policy was the Commission's interpretation of section 1(18) of the
Interstate Commerce Act, 49 U.S.C. § 1(18) (1964). See Kansas City So. Ry., 94 I.C.C. 691
(1925), See also Bard, The Challenge of Rail Passenger Service: Free Enterprise. Regulation.
and Subsidy. 34 U. CHI. L. REV. 301, 308 (1967).
II. The carriers were faced with combined annual deficits of 700 million dollars from
passenger service. H.R. REP. No. 1922, 85th Cong., 2d Sess. 8 (1958).
12. See Wells. A Review of Interstate Conmerce Comnmission Section 13a Decisions, 27
ICC PRAC. J. 821 (1960).
13. See H.R. REP No. 1922. 85th Cong.. 2d Sess. 11-12 (1958).
14. See id. at 12.
15. 49 U.S.C. § 13a(11 (1964).
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investigation of the proposed discontinuance," and if no
investigation is instituted the carrier is free to proceed with its plan. 17
If an investigation is ordered, either upon complaint or its own
motion, the ICC may order the discontinuance delayed for a
maximum of four months pending a hearing and investigation. 8 If
the Commission determines that the services in question are required
by public convenience and necessity and that their maintenance will
not unduly burden interstate commerce, the carrier may be ordered
to continue all or some of the services for a maximum of one year
from the date of the order.' 9 Withdrawal of portions of an interstate
carrier's service on lines located wholly within a single state is
covered by section 13a(2) of the Act, which permits a carrier.to
submit to ICC jurisdiction after failing to obtain state sanction for
the proposed termination of service20 Unlike the automatic effect of
noninvestigation under section 13a(l), the Commission is then
required to hold a full hearing in the affected state, and
discontinuance may follow only upon express findings thaf the
present or future public convenience and necessity permit
termination and that continued operations on the existing basis
would constitute an unjust and undue burden on the interstate
operations of the carrier or on interstate commerce?'
Legislative history makes clear that the amendment of the
Interstate Commerce Act was intended to ameliorate the conditions
which resulted when interstate carriers sought state agency approval
of a proposed discontinuance of unprofitable operations It was less
clear, however, whether the statute precluded judicial review of a
Commission decision not to require continuance of interstate service
after the conclusion of hearings and the publication of findings.
16. Id.

17. See Thomas. Public Utilities: Discontinuance of RailroadService, 14 RUTGERS L. REV.
345, 351 (1960).
18. 49 U.S.C. § 13a(l) (1964).
19. Id. Upon expiration of this period, the carrier would be free to file for discontinuance
with the appropriate state authorities or to resort again to the procedure outlined above. Id.
20. 49 U.S.C. § 13a(2) (1964). For a review of the legislative history of § 13a(2), see
Southern Ry. v. North Carolina, 376 U.S. 93, 100-03 (1964).
21. Compare 49 U.S.C. § 13a(2) (1964) with id. § 13a(l). The statute does not specify,
but apparently upon a finding that discontinuance is not warranted, no affirmative "order"
is necessary under 13a(2). All that is necessary is that the petition be dismissed.
22. S. REP. No. 1647, 85th Cong., 2d Sess. 22 (1958).
23. Compare New Hampshire v. Boston & Maine Corp.. 251 F. Supp. 421 (D.N.H. 1965)
and Minnesota v. United States, 238 F. Supp. 107 (D. Minn. 1965) (judicial review precluded)
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The denial of such review left the public with no recourse when the

carrier was permitted to discontinue, whereas the railroads could
seek review whenever the ICC required them to continue service 4
It is firmly established that an ICC decision not to enter upon an
investigation of a proposed discontinuance is not a reviewable order,
section 13a(l) having been interpreted as placing such a decision
within the exclusive discretion of the Commission2 5 Further, the first
two courts'to deal with a challenge to the termination of an
investigation decided in favor of nonreviewability One decision
recognized the inequity of allowing review only to the railroads but
concluded that "Congress does not have to be fair."2 7 In four other
cases, however, appeal was granted to review a termination decision
made after hearings and a report of findings. These opinions
emphasized that if a service continuance order is improperly refused,
ordinary principles of review of administrative decisions, as well as
elemental fairness, necessitate review. 9 They found no convincing
evidence that Congress intended the "unusual and unfair" result of
granting review solely to the carriers0 The right to review, said one
court, is too important to be denied without a clear indication of
congressional intent 1 In addition to this decisional authority, the
official ICC position has always favored reviewability under section
13a(1)32
with City of Sheridan v. United States, 303 F. Supp. 990 (D. Wyo. 1969), affd per curiam,
396 U.S. 281 (1970), New York v. United States, 299 F. Supp. 989 (N.D.N.Y. 1969), affdper
curlam, 396 U.S. 281 (1970), City of Williamsport v. United States, 273 F. Supp. 899 (M.D.
Pa. 1967), and Vermont v. Boston & Maine Corp., 269 F. Supp. 80 (D. Vt. 1967) (court has
jurisdiction to review).
24. Vermont v. Boston & Maine Corp., 269 F. Supp. 80, 84 (D. Vt. 1967); Minnesota v.
United States, 238 F. Supp. 107, 112 (D. Minn. 1965).
25. New Jersey v. United States, 168 F. Supp. 324, 329 (D.N.J. 1958), affd mere., 359
U.S. 27 (1959); cf Sludden v. United States, 211 F. Supp. 150 (M.D. Pa. 1962).
26. New Hampshire v. Boston & Maine Corp., 251 F. Supp. 421 (D.N.H. 1965); Minnesota
v. United States, 238 F. Supp. 107 (D. Minn. 1965).
27. New Hampshire v. Boston & Maine Corp., 251 F.Supp. 421,425 (D.N.H. 1965).
28. City of Sheridan v. United States, 303 F. Supp. 990 (D. Wyo.- 1969), affdper curiam.
396 U.S. 281 (1970); New York v. United States, 299 F. Supp. 989 (N.D.N.Y. 1969), affdper
curian, 396 U.S. 281 (1970); City of Williamsport v. United States, 273 F. Supp. 899
(M.D. Pa. 1967); Vermont v. Boston & Maine Corp., 269 F.Supp. 80 (D. Vt. 1967).
29. See. e.g., Vermont v. Boston & Maine Corp., 269 F.Supp. 80, 84 (D. Vt. 1967).
30. See. e.g., City of Williamsport v. United States, 273 F. Supp. 899, 903 (M.D. Pa.
1967).
31. Id.
32. See Vermont v. Boston & Maine Corp., 269 F. Supp. 80, 83-84 n.2 (D. Vt. 1967). At
least one commentator submits that although the statute clearly demands nonreviewability of
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In City of Chicago, the lower court's determination of whether
the ICC decision to terminate the investigation was a reviewable
"order" focused upon that term as used in the statute providing
review of ICC actions.33 The three-judge panel relied upon the
reasoning in the earlier decisions which denied review as
determinative of the issue.34 In Minnesota v. United States" the
court regarded the filing of a report and findings, after the
investigation was terminated, as a gratuitious act. Even though the
report showed that the Commission had "decided" that
discontinuance of service was proper, the court deemed such action
to be part of the agency's power to terminate its investigation and
thus within the nonreviewable discretion of the Commission. 6 The
primary purpose of investigation and hearings, said the Minnesota
court, is to give the Commission enough information so that it will
be able to give a sound judgment as to the proposed discontinuance.
According to that court, a Commission order requiring a one year
continuance is reviewable, but the "mere decision" of the ICC to
take no action, thus permitting the discontinuance, is not reviewable.
Furthermore, to provide review of decisions to terminate
investigations, the Minnesota court concluded, would be both
contrary to the "clear meaning" of the amended agency statute and
poor policy, "since it might even encourage the Commission not to
investigate doubtful cases." 37 Another precedent, New Hampshire v.
Boston & Maine Corp.,18 while cognizant of some unfairness is not
allowing review, found that Congress had the power in meeting a
near crisis situation to provide judicial review to only one side if
strong policy considerations so dictated and concluded that this is
especially true when review of Commission "non-action" is sought.
With the acceptance by the City of Chicago district court of the
earlier decisions denying review, a majority favoring
nonreviewability resulted 9 In subsequent decisions, however, two
a decision not to start an investigation, once an opinion and order are issued the "general
presumption in favor of reviewability becomes somewhat stronger." Bard, supra note 10, at
311 n.28.
33. 28 U.S.C. § 1336 (1964). See note 2 supra and accompanying text.
34. 294 F. Supp. at 1106.
35. 238 F. Supp. 107 (D. Minn. 1965):
36. Id.at 112.
37. Jd. at 113.
38. 251 F. Supp. 421 (D.N.H. 1965).
39. Compare New Hampshire v. Boston & Maine Corp., 251 F. Supp. 421 (D.N.H. 1965)
and Minnesota v. United States, 238 F. Supp. 107 (D. Minn. 1965) (unreviewable) with City
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more courts granted review, expressly rejecting the City of Chicago
rationale.40 The appeal in City of Chicago presented the Supreme
Court with the opportunity to resolve this conflict. Without dissent,
the Court's reasoning began with a presumption that an aggrieved
party may obtain review of an administrative decision unless there
is persuasive reason to believe that Congress intended a contrary
result.4 Citing the legislative history of section 13a, the Court
concluded that a "single federal standard" was to govern both
interstate and intrastate discontinuances.12 Granting that a
Commission decision not to investigate a section 13a(l)
discontinuance is within its discretion and not reviewable, the Court
found that when the ICC does undertake an investigation it is
statutorily required to report its conclusions "together with its
decision, order, or requirement . . . . , The conclusions reached
must therefore go to the merits.-upon which the agency action was
based. Since the merits were reached, the lower court's distinction
between agency "action" and "iinaction" was deemed an attempt to
revive the negative order doctrine discarded in Rochester Telephone
Corp. v. United States44 In this context the Court cites the APA
sections which make negative agency orders subject to review." '
The early common law precluded review of administrative
decisions unless Congress expressed an affirmative intent to make
them reviewable.I At the beginning of this century a trend began
toward a presumption of reviewability, absent a contrary
congressional pronouncement," and by the 1930's this premise was
generally accepted. 8 This judicially-created presumption of
reviewability was codified in 1946 in the APA by the provision that
of Williamsport v. United States, 273 F. Supp. 899 (M.D. Pa. 1967), and Vermont v. Boston
& Maine Corp., 269 F. Supp. 80 (D. Vt. 1967) (reviewable).
40. City of Sheridan v. United States, 303 F. Supp. 990 (D. Wyo. 1969), affdper curiain.
396 U.S. 281 (1970); New York v. United States, 299 F. Supp. 989 (N.D.N.Y. 1969), affdper
curiara,396 U.S. 281 (1970).
41. 396 U.S. at 164.
42. Id. at 165.
43. 49 U.S.C. § 14(I) (1964).
44. 307 U.S. 125 (1939). See 396 U.S. at 164-65.
45. 396 U.S. at 166 n.5. See 5 U.S.C. §§ 551(6), 551(13). 701(b)(2), 702 (Supp. IV, 1969).
46. See 4 K. DAVIS. ADMINISTRATIVE LAW TREATISE § 28.04 (1958) [hereinafter cited as
DAVIS].

47. Id. § 28.07, at 31; see American School of Magnetic Healing v. McAnnulty. 187 U.S.
94 (1902).
48. 4 DAVIS § 28.07, at 31.
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"4agency action" is reviewable unless precluded by statute or
committed by law to agency discretion.49 The district court in City
of Chicago was of the opinion that in light of the circumstances
leading to the 1958 amendment, the statute as amended indicated a
congressional intention to deny review to all parties other than the
carriers.50 Although the Supreme Court has occasionally decided
that a statute "inexplicitly precludes" review," t it found no
persuasive evidence that the Interstate Commerce Act amendment
was intended to restrict the judicial control of ICC activity regarding
service curtailments? 2 The legislative history of section 13a reveals
that although Congress undoubtedly intended to remove the rigid
barriers placed by state coinmissions in the path of rail service
discontinuances,5 3 it was never contended that judicial review also
impeded valid discontinuance requestsY' The role of and access to
judicial review were not considered by Congress; 5 it is therefore
-erroneous to saddle the Act with such an interpretation. 6 If, as the
district court asserted, Congress would have been following a "poor
policy" by providing review,57 the barring of review would be "poor
politics," in that allowing review to the carriers and neglecting the
interests of the voter-commuter without any prior discussion should
elicit vigorous public condemnation.
To .reinforce its finding that the intent of the legislation was to
49. 5 U.S.C. § 701(a) (Supp. IV, 1969). See4 DAVIS § 28.08, at 33.
50. 294 F. Supp. at 1106.
51. See. e.g., Switchmen's Union v. National Mediation Bd.. 320 U.S. 297 (1943) 4
DAVIS

§ 28.09.

52. 396 U.S. at 164.

53. See note 14 supra and accompanying text.
54. See PRESIDENTIAL ADVISORY COMMITrEE ON TRANSPORT POLICY AND ORGANIZATION.
REVISION OF FEDERAL TRANSPORTATION POLICY (1955); Hearings on the Report of the
PresidentialAdvisory Conlin. on Transport Policy and Organization Before a Subconnt,. oJ
the House Conlin. on Interstate and Foreign Commerce, 84th Cong., 1st Sess. (1955);
Hearings on Problems of the Railroads Before the Subconim. on Surface Transportation o
the Senate Conln. on Interstate and Foreign Commerce. 85th Cong., 2d Sess. (1958).
55. See authorities cited note 54 supra.
56. Indeed, when Congress learned that section 13a(l) had been judicially interpreted as

precluding review, several bills were proposed to remedy the situation. See Hearings on S. Res.
284 Before the Subconint. on Surface Transportation of the Senate Conln. on Coummterce,
89th Cong., 2d Sess. (1966). Although it might be suggested that the failure of Congress to

amend the Act is evidence of its intent to deny review, it seems more likely that, in light of
two post-hearing federal district court decisions in favor of reviewability, City of Williamsport
v. United States, 273 F. Supp. 899 (M.D. Pa. 1967); Vermont v. Boston & Maine Corp.. 269
F. Supp. 80 (D. Vt. 1967). Congress no longer saw an urgent need for amendment.
57. See text accompanying note 37 supra.
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preclude review, the district court attempted to find expression of
such an intent in the statutory language, contending that whereas an
intrastate discontinuance under section 13a(2) required a, positive
ICC order, no comparable order was necessary under section 13a(l)
to allow cessation of interstate services5 8 Thus, surmised the lower
court, if Congress intended there to be review under 13a(l), they
would have required an identical procedure to that in section
13a(2). 9 The short answer to this is that the intrastate
discontinuance procedure represented a political compromise in
which a state's interest in wholly intrastate operations would be
protected by the requirement of a mandatory hearing and positive
order, unlike 13a(l) which granted complete discretion to the agency
in deciding whether to institute an investigation of a proposed
interstate discontinuance.6 0
The Supreme Court refused to recognize the lower court's
interpretation of the differentiated procedure, stressing that the
agency was to utilize the identical standard in sanctioning both
interstate and intrastate discontinuances.11 Thus, after investigation,
a decision under either section that discontinuance is not warranted
requires agency action, either a continuation order under section
13a(l) or a dismissal of the carrier's petition under 13a(2).
Conversely, a decision that discontinuance is justified requires either
2
a dismissal under 13a(l) or an affirmative order under 13a(2).
Since either determination must be based on the merits, no difference
in the form of disposition makes the activity any less final or
reviewable.
The Court also concluded that the affirmative duty to make a
report and reach a decision after initiating any investigation removes
from the agency's absolute discretion the ultimate action produced
by the investigation. 3 Since any decision was to be based upon the
application of factual findings to the standards enunciated in section
13a, normal judicial supervision was not removed.
Simply to determine that the particular agency action was of the
type which is judicially reviewable, however, does not indicate
58. 294 F. Supp. at 1106.
59. Id. at 1105-06.
60. For a discussion of the circumstances surrounding passage of the bill, see Bard, supra

note 10, at 313 n.35.
61. 396 U.S. at 165.
62. 49 U.S.C. § 13a (1964). See note 21 supra and accompanying text.
63. 396 U.S. at 166.
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whether a particular court has jurisdiction to review that action nor
does it specify what form of review is to be utilized.64 Jurisdiction
and form of review may have either a statutory or nonstatutory
basis, so that a court may be empowered to follow a specific
statutory procedure or may call upon its general equity powers."5 In
City of Chicago it was not necessary to utilize the principles of
nonstatutory review, for the Urgent Deficiences Act 6 provided a
detailed pattern for the enjoining or voiding of an ICC order. To fall
within the statute, however, the agency action must be capable of
classification as an "order." An early interpretation of the statute
concluded that it was not to apply to "purely negative orders,"
those which deny relief or cofipel nothing requiring enforcement:and
which contemplate no action capable of being stayed." This
"negative order doctrine" was rejected in Rochester Telephone
Corp. v. United States-. "An order of the Commission dismissing
a complaint on the merits and maintaining the status quo is an
exercise of administrative function, no more and no less, than an
order directing some ciange in status."69 This pronouncement has
subsequent ICC cases to conclude that
been applied by the Court .in
the statutory scheme is to be followed if the agency determination
serves to warn the carrier that any action contrary to that decision,
without an express grant of authority, subjects the carrier to the risk
of incurring a criminal penalty or a cease and desist order.70 This
64. See Rochester Tel. Corp. v. United States, 307 U.S. 125 (1939).
[A] complainant seeking judicial review under the Urgent Deficiencies Act of adverse
action by the Commission must clear three hurdles: (a) "case" or "controversy" under
(b) the conventional requisites of equity jurisdiction; (c) the specific terms
Article III;
of the statute granting to the district courts jurisdiction in suits challenging "any
order" of the Commission. Id. at 132.
The law concerning the forms of proceeding for review is interlocked with. but separate
from, the law of reviewability. See 3 DAVIS § 23.01, at 296.
65. See generally Byse, Proposed Reforms inFederal "Nonstatutory" Judicial Review:
Sovereign Immunity. Indispensable Parties, Mandamus, 75 HARV. L. REV. 1479. 1479-84
(1962) [hereinafter cited as Byse]. See note 2 supra.
66. 28 U.S.C. §§ 1253. 1336, 2284 & 2321-25 (1964). It is arguable that these sections of
Title 28 only grant jurisdiction and do not provide a statutory basis for review, see note 2

supra,but no mention of this contention was made by the Court.
67. Standard Oil Co. (Indiana) v. United States. 283 U.S. 235 (1931). The case involved a
shipper's attempt to enjoin and annul the agency's dismissal of its complaint seeking damages
for overcharges by rail carriers. There was both a hearing and an affirmative order dismissing
the complaint. Id. at 238.
68. 307 U.S. 125 (1939).
69. Id.at 142.
Frozen Foods Express v. United States, 351 U.S. 40,44 (1956).
70. See.e.g.,

Vol. 1970:67]

A DMINISTRA TI VE LA W-969

187

test would be difficult to apply in City of Chicago, for the
termination of the investigation under section 13a(l) left the carrier
free to curtail its operations. To continue operations would not
violate the agency's decision, since the authority to discontinue is
merely permissive. 7' Nevertheless, the Court chose to apply the
broader Rochester Telephone language, bringing the decision to
72
allow discontinuance within the statutory meaning of "order.
City of Chicago thus suggests that any time an agency, in
response to a statutory directive, conducts an investigation and
reports its findings and decision, there will be reviewable final action.
Whether the same result would obtain where the investigation and
report were in fact made but not statutorily required remains
uncertain in light of the Court's emphasis upon the legislative
mandate.
Standing to Obtain JudicialReview ofA dministrativeAction
Recent refinements of the concept of standing have expanded
significantly the availability of judicial review of administrative
action. Traditionally, standing has been viewed as an independent
aspect of justiciability which, together with ripeness, nonmootness,
and nonpolitical character of the question presented, must exist
before the constitutional prerequisites of a "case or controversy" are
satisfied. 73 To insure that the proper plaintiff is before the court,
notwithstanding the reviewability of the challenged action, the
doctrine of standing insists that the putative plaintiff demonstrate
sufficient inteiest in the particular issue to wage a vigorous
adversary trial by alleging "such a personal stake in the outcome
of the controversy as to assure that concrete adverseness which
sharpens the presentation of issues upon which the court so largely
depends for illumination of difficult constitutional questions."74
71. "The carrier

. . .

may discontinue or change any such operation or service

as otherwise ordered .

. . .

except

49 U.S.C. § 13a(I) (1964). "The Commission may grant such

authority [to discontinue or change, in whole or in part, the operation or service of any such

train].

...
Id. § 13a(2).

72. See note 69 supra and accompanying text. The City of Chicago case falls within the
third category delineated in Rochester Telephone: "Where the action sought to be reviewed
does not forbid or compel conduct on the part of the person seeking review but is attacked
because it does not forbid or compel conduct by a third person." 307 U.S. at 130.
73. U.S. CoNsT. art. III,
§ 2. See generally 3 DAvIs §§ 22.01-.18. But see notes 159-63
infra.
74. Baker v. Carr, 369 U.S. 186, 204 (1962), quoted in Flast v. Cohen, 392 U.S. 83, 99
(1968).

DUKE LA W JOURNAL

[Vol. 1970:67
Where a specific constitutional right is involved, the quoted language
indicates all that probably will be required of the plaintiff.7
Moreover, where an individual is challenging the legality of another
individual's actions, standing to challenge tortious conduct or a
breach of contract is usually self-evident 6 However, when a member
of the public seeks judicial review of purely administrative actions"
on ultra vires rather than constitutional grounds, several additional
requirements have traditionally been imposed to prevent the
disruption of governmental activities which would be occasioned by
a grant of standing to every member of the public in some way
affected by those activities.
One requirement is that the person seeking review be the intended
beneficiary78 of the review procedure in the statutes applicable to the
situation. Explicit standing may be provided by a specific statutory
right of review for particular plaintiffs,79 and implicit standing may
exist when the person seeking review is of the class of persons
intended to be benefitted or affected by a particular substantive
enactment. 0 In either case, status as an intended beneficiary results
from the party's manifestation of a legally-protected interest, known
as a "right" or "legal right." 81 The only legal right traditionally
recognized is one "either of a 'recognized' character, at 'common
law' or a substantive private legally protected interest created by
' the latter being rights of the law of property, tort,
statute,"82
privilege, or public restriction of competition. 3 Uniformly, no legal
75. See Flast v. Cohen, 392 U.S. 83 (1968); Davis, Standing: Taxpayers and Others, 35
U. CHI. L. RaV. 601 (1968); notes 104-07 infra and accompanying text.
76. See C. WRIGHT. FEDERAL COURTS 36 (1963).
77. "Purely administrative actions" are here defined as those which involve no
constitutional issues.

78. See. e.g., National Ass'n of Sec. Dealers v. SEC, 420 F.2d 83, 98 (D.C. Cir. 1969)
(Bazelon, C.J., concurring), cert. granted, 38 U.S.L.W. 3366 (U.S. Mar. 23, 1970) (No. 835).
79. See. e.g., Oklahoma v. Civil Serv. Comm'n, 330 U.S. 127 (1947).
80. See. e.g., Abbott Laboratories v. Gardner, 387 U.S. 136, 153 (1967).
81. See. e.g., Tennessee Elec. Power Co. v. TVA, 306 U.S. 118, 137-38 (1939); Alabama
Power Co. v. Ickes, 302 U.S. 464, 479-80 (1938). The term "interest" apparently is used to

mean a "want or desire," and "right" or "legal right" to mean a legally protected interest.
Such semantic distinctions are obviously of little aid in defining the individual's right to
challenge governmental actions. 3 DAVIS § 22.04, at 217. Moreover, requiring a showing of
a legal right effectively decides the legal merits of the case, leaving only factual disputes for
resolution.
82. Associated Indus. v. Ickles, 134 F.2d 694, 700 (2d Cir.), vacated as moot. 320 U.S. 707
(1943).
83. See. e.g., Frost v. Corporation Comm'n, 278 U.S. 515 (1929). See also Association of
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right was recognized when a party sought to redress economic injury
occasioned by competition assisted by governmental action!" Even
though the challenged agency activity obviously appeared to exceed
the authority legislatively delegated, the absence of a statutory grant
of review denied standing.
The only long recognized exception to the normal denial of
standing to competitors has been the "private attorney general"
concept initiated in 1940 by FCC v. Sanders Brothers Radio
Station." There the Court found that although the Communication
Act did not protect the economic interests of FCC licensees, an
existing broadcast station challenging the agency's grant of a
construction permit for a competing station was a member of the
only class of persons having a sufficient interest to challenge errors
of law committed by the agency.8 7 This holding was apparently
based upon the relevant statute's provision for judicial review by the
applicant or by "any other person aggrieved or whose interests are
adversely affected.""8 Thus, although the competitor had no legal
right to protect, the fact that he was "likely to be financially
injured" 89 created the necessary aggrievement or adverse effect to
make the statutory review provision operative in his favor. The
"'party aggrieved" statute did not confer any new right on
competitors, but it bestowed standing upon one aggrieved so that he
might serve as a representative of the public interest.
Thus, the principles above enunciated provided standing to a
competitor either where there was a statutory or common law right
to be protected or where a statute conferring standing on one
"aggrieved or adversely affected" combined with some evidence of
a legislative purpose to protect the public interest. Left without
standing was the competitor who had neither a legal right nor a
Data Processing Serv. Orgs. v. Camp, 406 F.2d 837, 840 n.6 (8th Cir. 1969), rev'd, 397 U.S.

150 (1970).
84. See, e.g., Perkens v. Lukens Steel Co., 310 U.S. 113 (1940); Tennessee Elec. Power Co.
v. TVA, 306 U.S. 118 (1939); Railroad Co. v. Ellerman, 105 U.S. 166 (1882); Pennsylvania
R.R. v. Dillon, 335 F.2d 292 (D.C. Cir.), ceri. denied, 379 U.S. 945 (1964); Kansas City
Power& Light Co. v. McKay, 225 F.2d 924 (D.C. Cir.), cert. denied, 350 U.S. 884 (1955).
85. See, e.g., Tennessee Elec. Power Co. v. TVA, 306 U.S. 118 (1939). See also 3
DAVIS § 22.04, at 217-20.
86. 309 U.S. 470 (1940). See also FCC v. NBC (KOA). 319 U.S. 239 (1943); ScrippsHoward Radio, Inc. v. FCC. 316 U.S. 4 (1942).
87. 309 U.S. at 477. see 3 DAVIS § 22.05. at 223-26.
88. Communications Act of 1934. § 402(b)(2). 47 U.S.C. § 402(b)(6) (1964).
89. 309 U.S. at 477.
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specific "party aggrieved" statute. In 1968 the Supreme Court
allowed standing in this latter situation in Hardin v. Kentucky
Utilities Co., 90 on th6 rationale that since the statute allegedly
violated by TVA reflected an intent to protect private utilities from
TVA competition, "no explicit statutory provision is necessary to
confer standing."9' Not only was there no explicit grant of standing,
there was no provision for judicial review in the TVA Act. 2 This
point was not made in the opinion; rather the Court asserted that
its holding was consistent with precedent. Of the decisions relied on
for this assertion, however, two expressly found that a statutory
grant of standing existed 3 and the other dealt not with purely
administrative action but action allegedly unconstitutional' Thus,
Hardin seemingly broadens the standing doctrine by eliminating the
need for a- "party aggrieved" statute where a showing can be made
that Congress intended to protect the party's competitive interests.
Finally, a fourth concept of standing has long been favored by
Professor DavisP5 but has had little judicial acceptance." As a policy
choice, he asserts that anyone adversely affected in fact by
administrative action should have standing to enforce both
constitutional and statutory limitations on the authority of officials,
regardless of a specific statutory provision or a discernible legislative
intent to protect the particular interest affected. 7 Legislative
approval of this position is arguably contained in section 10(a) of
90. 390 U.S. I (1968). See generally Comment, Standing of Private Power Companies to
Chalknge Loan Grants by the Rural Electrification Administration-A Failure to Apply the
Rules in Hardin v. Kentucky Utilities, 49 B.U.L. REV. 154 (1969).

91. 390 U.S. at 7.
92. 16 U.S.C. § 831 (1964).

93. In the Chicago Junction Case, 264 U.S. 258 (1924), the principal authority relied on
in Hardin. the Court found that the statute providing that a party to an ICC proceeding might
become a party to a suit challenging the ICC order implied that the party could initiate the

suit. Id. at 267-68. In Alton R.R. v. United States, 315 U.S. 15 (1942), express statutory
standing was granted to "any party in interest" to challenge action not authorized under the
Interstate Commerce Act, 49 U.S.C. § 1(20) (1964). 315 U.S. at 19.
94. In Chicago v. Atchison, T. & S.F. Ry., 357 U.S. 77 (1958). the Court upheld the
standing of a competitor to appeal a court of appeals decision declaring a municipal ordinance
unconstitutional. In constitutional cases, the requirements of standing are usually minimized.
See note 75 supra and accompanying text.

95. See 3 DAVIS

§ 22.02.

96. See. e.g.. REA v. Northern States Power Co., 373 F.2d 686, 692 (8th Cir.), cert. denied.
387 U.S. 945 (1967); Braude v.Wirtz. 350 F.2d 702 (9th Cir. 1965). See also U.S. DEP'T OF
JUSTICE. ATT'Y GEN. MANUAL ON THE APA 96 (1947). But see Scanwell Laboratories. Inc.
v.Thomas, No. 22,863 (D.C. Cir. Feb. 13, 1970).
97. 3 DAVts §§ 22.02, 22.18; Davis, supra note 75, at 618-36.
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the APA: "A person suffering legal wrong because of agency action,
or adversely affected or aggrieved by agency action within the
meaning of a relevant statute, is entitled to judicial review thereof."'
The second clause of this provision is ambiguous, for it is unclear
whether "within the meaning of a relevant statute" modifies only
"aggrieved" or whether it also qualifies "adversely affected." The
Senate and House Committee reports indicate that "adversely
affected" was intended to stand alone, for they state that "any
person adversely affected in fact by agency action" is granted
standing.9 Several pre-APA agency statutes conferred standing upon
persons "whose interests are adversely affected,"' 100 and their
interpretation has not differed from that under "party aggrieved"
statutes. 0' Professor Davis submits that these statutes have provided
"much experience with the simple idea that anyone who is hurt by

governmental action has standing to challenge

"

it";1

therefore, the

APA drafters drew upon this experience to provide standing in those
cases where no specific standing grant or agency "party aggrieved"
statute is available.'
Some support for this contention of Professor Davis may be
derived from the majority and concurring opinions in the 1968
Supreme Court decision in Flast v. Cohen,11 holding that a taxpayer
does have standing to challenge the constitutionality of federal

expenditures_ which allegedly violate the Establishment and Free
Exercise Clauses of the first amendment. 15 Although the issue
98. 5 U.S.C. § 702 (Supp. IV, 1969). Exceptions are stated in 5 U.S.C. §§ 551 a 701
(Supp. IV, 1969).
99. S. Doc. No. 248, 79th Cong., 2d Sess. 212, 276 (1946); see 3 DAVIS § 22.02. But see
L. JAFFE. JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 529-30 (1965) [hereinafter cited as
JAFFE] [the chapter cited is a revision of Jaffe, Standing to Secure Judicial Review: Private
Actions, 75 HARV. L. REV. 255 (1961)].
100. E.g., Communications Act of 1934 § 402(b)(2), 47 U.S.C. § 402(b)(6) (1964).
101. E.g., National Labor Relations Act § 10(f), 29 U.S.C. § 160(0 (1964); Federal
,Power Act § 313(b), 16 U.S.C. § 8251(b) (1964); see 3 DAVIS § 22.03, at 216; Davis, supra
note 75, at 618.
102. Davis, supra note 75, at 618.
103. See American Trucking Ass'ns v. United States, 364 U.S. 1. 17-18 (1960); Davis,
supra note 75, at 619.
104. 392 U.S. 83 (1968). See generally Davis, supra note 75.
105. 392 U.S. at 88, 91-106. The taxpayers involved asserted that funds were being
expended under Titles I and II of the Elementary and Secondary Education Act of 1965. tit.
I & II,79 Stat. 27 (codified in scattered sections of 20 U.S.C.), to finance instruction in
religious schools and purchase books and materials for use in such schools. 392 U.S. at 8586.
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involved was unconstitutional rather than ultra vires action, the
Court's clear distinction between standing of the person and
reviewability of the issue,'

and its view of standing as a requirement

that the plaintiff have a "personal stake in the outcome of the
controversy,"' 17 might well serve to shift emphasis away from "legal

right" to "adversely affected in fact."
These various concepts of standing frequently came into conflict

during 1969 in cases where competitors sought to challenge allegedly
ultra vires agency action, and many of the issues raised should be
clarified by the Supreme Court in 1970.0' The District of Columbia

Circuit found standing in a competitor in one of the more interesting
cases, National Association of Securities Dealers v. SEC.'

The

court's per curiam opinion stated simply that standing, although
doubtful, was granted "in favor of reaching the merits in cases of
this consequence," '" 0 but both Chief Judge Bazelon"' and Judge

(now Chief Justice) Burger'" 2 authored concurring opinions
analyzing the standing issue. The case involved the challenge of the

Investment Company Institute (ICI), an association of mutual funds
and their advisors and underwriters, and the National Association
of Securities Dealers (NASD), the representative of registered
brokers and security dealers, to a national bank's operation of a
commingled managing agency account as authorized by the
Comptroller of the Currency." 3 The plaintiffs attacked the bank's
106. 392 U.S. at 99-100.
107. Id. at 101. quoting Baker v. Carr. 369 U.S. 186. 204 (1962).
108. Association of Data Processing Serv. Orgs. v. Camp. 406 F.2d 837 (8th Cir. 1969),
rev'd. 397 U.S. 150 (1970). The Supreme Court decision is discussed in note * following note
166 infra.
109. 420 F.2d 83 (D.C. Cir. 1969), cert. granted, 38 U.S.L.W. 3366 (U.S. Mar. 23, 1970:
(No. 835). See generallj Comment, NASD v. SEC-Standing to Sue. Economic Power
Banks and Mutual Funds,55 VA. L. REV. 1493, 1495-1507 (1969).
110. 420 F.2d at 84.

111. Id. at 85.
112. Id. at 101 (joined by Judge Miller).
113. The Comptroller's authorization was contained in Regulation 9, 12 C.F.R. § 9.18
(1969). promulgated pursuant to Federal Reserve Act § 92a. 12 U.S.C. § 92a (1964).
Obviously. many "'standing" cases involve associations as plaintiffs. and this fact alone
may raise standing questions. Cf 3 DAVIS §§ 22.06-.07, C. WRIGHT. supra note 76, at 39.
Two general types of standing issues are involved. First. as representative of its members, an
association may seek protection of their rights. See NAACP v. Alabama ex rel. Patterson,
357 U.S. 449. 458-60 (1958). Furthermore. it is -quite clear" that "authorized
representation" avoids standing problems. 3 DAVIS § 22.06. at 227. However. in United
I-ederation of Postal Clerks v. Watson, 409 F.2d 462 (D.C Cir.). cert. denied. 396 U S. 902
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investment device, similar in operation to an open-end mutual fund,
and the Comptroller's regulation as violative of the Federal Reserve
Act"' and the National Bank Act," 5 and they asserted that the SEC
acted in excess of authority under the Investment Company Act.",
NASD claimed standing under the Investment Company Act's
grant of review to "[a]ny person or party aggrieved by an order
issued by the [SEC]."1" 7 There was no assertion that the Act
protected the economic interests of the securities brokers and dealers;
rather, NASD relied upon the "private attorney general" concept
of Sanders Brothers"8 that a party aggrieved in fact may utilize the
(1969), the government challenged the United Federation of Postal Clerks' standing to litigate
the work .schedule regulations of the Postmaster General. As the exclusive representative of
postal employees, it would surely have been "artificial and pointless to cut off its
representative functions at the courthouse door." Id. at 470. Judge Bazelon found it
unnecessary to decide whether the bargaining agreement incorporated the statute under which
the schedules were promulgated. Id. at 469 n.22. Such a holding here, and a similar one in
Association of Data Processing Serv. Orgs. v. Camp, 406 F.2d 837, 838 n.1 (8th Cir. 1969).
rev'd, 397 U.S. 150 (1970), would probably have presented the second issue of organizational
standing: When does an association have standing to vindicate its own interests? This form
of standing was approved in Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123,
140-41, 143, 159-60, 174-75 (1951). In the area of nonconstitutional litigation, Citizens
Comm. for the Hudson Valley v. Volpe, 25 AD. L.2D 843 (S.D.N.Y., July 11, 1969), held
that groups without economic interests or organizational injury have standing if they
demonstrate a concern for factors which legislation seeks to protect and allege that
administrators are not properly considering these factors. Such allegations .will apparently
bring the association within either a specific judicial review provision or section 10(a) of the
APA, 5 U.S.C. § 702 (Supp. IV, 1969). See. e.g., Scenic Hudson Preservation Conference
v. FPC, 354 F.2d 608, 615-16 (2d Cir. 1965), cert. denied, 384 U.S. 941 (1966); Road Review
League v. Boyd, 270 F. Supp. 650, 660-61 (S.D.N.Y. 1967). These two issues of standing often
merge, and attempts to distinguish them will be academic. See NAACP v. Button, 371 U.S.
415, 428 (1963). For example, student political action groups, who organize antiwar activities,
would have an interest in contesting the legality of a Selective Service directive which chilled
the exercise of these first amendment rights. Also, their members would be affected by such a
directive. Thus one aspect of this landmark decision in National Student Ass'n v. Hershey,
412 F.2d 1103, 1119-21 (D.C. Cir. 1969), examined such groups' standing in both entity and
representative capacities and found it present. For a similar holding, see National Ass'n of
Letter Carriers v. Blount, 26 AD. L.2D 342 (D.D.C. Oct. 30, 1969).
114. 12 U.S.C. § 92a (1964).
115. Bank Act of 1933, 12 U.S.C. § 24 (para. 7) (Supp. IV, 1969), §§ 78, 377-78 (1964).
ICI brought suit against the Comptroller and the bank, seeking a declaratory judgment that
the Comptroller's regulation was invalid. The distiict court invalidated portions of the
regulation and ordered the Comptroller to rescind approval of the bank's account. ICI v.
Camp, 274 F. Supp. 624 (D.D.C. 1967).
116. 15 U.S.C. § 80a (1964). NASD intervened in the SEC adjudication, claiming that the
bank was not entitled to exemption from the provisions of the Investment Company Act, id.
NASD was unsuccessful and petitioned the court of appeals for review of the SEC order.
117. 15 U.S.C. § 80a-42(a) (1964).
118. See notes 86-89 supra and accompanying text.
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"party aggrieved" statute "to vindicate the public interest in the
proper enforcement of the . . . Act.""' None of the judges had
difficulty in granting NASD standing on this theory.""0
The standing of ICI was far more doubtful to the court, however.
The mutual funds claimed standing as implied beneficiaries of the
National Bank Act, which generally prohibits both commercial and
investment banking activities by a single bank or a bank and its
";ffiliates but which contains no "party aggrieved" provision.'
Since tfie bank allegedly was illegally entering the investment
bankihg business, those competitors who would suffer economic
injury conceivably were proper parties to force compliance with the
legislative mandate.'2 Judge Bazelon's analysis appears to take the
aggrievement-in-fact and public interest elements of the "private
attorney general" concept of Sanders Brothers23 and the
nonnecessity of explicit statutory standing element of the Hardin
"intended beneficiary" conceptl 2l to produce a hybrid theory which
would allow a party aggrieved in fact to assert a ktiblic interest in
prohibiting a particular competitive activity, regardless of the lack
of a legal right, a statutory grant, or a congressional intent to
protect the plaintiff's competitive interests. The Chief Judge
recognized the inutility of conventional concepts, stating that "it is
fruitless to look for an intent to protect these businesses from
competition from banks in legislation designed to restrict or prohibit
bank activities for reasons having nothing to do with
competition."' 2 However, Judge Bazelon did not find standing for
-standing's sake, but for the purpose of allowing judicial review "to
define the boundaries of official authority." 1 2 1 The intended
beneficiaries of the National Bank Act were the public, or, at the
narrowest, commercial bank customers, so that if the agency's
actions were to be reviewable, the competitors were deemed the only
119. 420 F.2d at 101.

120. Id. However, some doubt initially existed. for the court had dismissed NASD's
petition for lack of standing. That decision was vacated after rehearing en banc. Id. at 84
n.i.
121. 12 U.S.C. § 24 (para. 7) (Supp. IV, 1969); see 420 F.2d at 96.
122. See, e.g., Webster Groves Trust Co. v. Saxon. 370 F.2d 381, 388 (8th Cir. 1966): First
Nat'l Bank v. Saxon, 352 F.2d 267, 269, 272 (4th Cir. 1965).
123. See notes 86-89 supra and accompanying text.
124. See notes 90-94 supra and accompanying text.
125. 420 F.2d at 99.
126. Id. at 100.
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persons likely to challenge the agency's illegality so as to protect the
public interest. 7
Judge Burger disagreed and followed a different path to standing.
As did Judge Bazelon, he found traditional standing concepts of no
avail;""8 furthermore, he appeared to reject Professor Davis's A PA
interpretation. 129 His principal disagreement with Judge Bazelon
seemed to be his rejection of Judge Bazelon's consideration of the
reviewability of the substantive issue in order to answer the question
of standing. 3 ' Yet Judge Burger finally reaches standing apparently
by utilization of the Flast concept of adverseness due to a personal
stake in the outcome,' 3' together with recognition of the importance
of the merits involved:
[I]t is obvious that there exists one cogent qualification of a challenger in the
reasonable probability of factual aggrievement sufficient to insure the spirited
adverseness necessary to judicial resolutions.
With this element satisfied . . . the alternative to a grant of Appellees'

claim to standing would be to effectively frustrate any challenge to the
regulations in question.3 2
Other circuits apparently would not agree with the NASD result.

The Eighth Circuit in Association of Data Processing Service
Organizations v. Camp'" denied standing to an association of data
processors who sought to challenge the Comptroller's authorization
of national banks' performing data processing services for bank
customers. The National Bank Act restricts the activity of
commercial banks by giving them only "incidental powers as shall
be necessary to carry on the business of banking.1'13 Without the
benefit of a "party aggrieved" statute, the plaintiffs were forced to
argue that parties adversely affected by bank activity unauthorized
by the National Bank Act were intended beneficiaries of that Act
35
and that they were "logical parties to protect the public interest.'
In Hardin the TVA was statutorily barred from extending its
activities beyond a specified geographical area; 36 here national banks
127.
128.
129.
130.
131.
132.
133.
134.
135.
136.

Id. at 99.
Id. at 101-08.
Id. at 104 n.5; see 3 DAVIS § 22.03, at 223-26.
420 F.2d at 107.
See notes 104-07 supra and accompanying text.
420 F.2d at 107-08.
406 F.2d 837 (8th Cir. 1969), rev'd. 397 U.S. 150 (1970).
12 U.S.C. § 24 (para. 7) (Supp. IV. 1969).
406 F.2d at 843.
16 U.S.C. § 831n-4 (1964). See notes 90-94supraand accompanying text.
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were statutorily barred from extending their activities beyond a
specified service area. Yet the Eighth Circuit did not utilize Hardin
to find standing, assertedly because "there exists no legislative
history nor do plaintiffs offer any serious contention that the
National Bank Act was intended to give these private litigants
standing .
*...
,17 Moreover, the court refused to assess the public
importance of a denial of standing or whether the plaintiffs as
aggrieved persons were in fact the only persons likely to challenge
the allegedly ultra vires activity.
The First Circuit arguably has rejected these contentions of the
Eighth Circuit, for in Wingate Corp. v. IndustrialNational Bank'3
standing was found in a data processing company to challenge a
national bank's data processing activities authorized by the
Comptroller.' In addition to the National Bank Act's limitations
on bank activities, the Bank Service Corporation Act of 1962"4
stipulates that authorized separate corporations organized by a
group of small banks to provide computer services to themselves
may not engage in any activities other than data processing for those
banks."' The court found that the latter provision was intended by
Congress to prevent banks from entering into nonbank processing
activities and, therefore, that it provided implicit standing to data
processors."2 However, the "nonentry into data processing"
provision was merely a more specific statement of the National
Bank Act's limitation of bank activity to "the business of banking"
in order to protect the public." 3 It is thus unsatisfactory to
distinguish the standing of the Association of Data Processing
Service Organizations from that of the Wingate Corporation,u and
137. 406 F.2d at 843 n.12 (emphasis added).

138. 408 F.2d 1147 (ist Cir. 1969). cert. denied, 38 U.S.L.W. 3368 (U.S. Mar. 23. 1970).
139. Id.at 1152-53.
140. 12 U.S.C. §§ 1861-65 (1964).
141. Id. § 1864.
142. 408 F.2d at 1153. The court made this finding despite the fact that the challenged
competition was not that of a bank service corporation but of a national bank. Id.
143. 12 U.S.C. § 24 (para. 7) (Supp. IV. 1969). "Section 4 had a broader purpose than
-regulating only the service corpozations. It was also a response to the fears . . . that without
such a prohibition, the bill would have enabled 'banks to engage in nonbanking activity
.... '"408 F.Zd at 1153. The Act's intent to restrict banks to traditional banking activities
does not lead one to conclude that the competitive interests of data processors were intended
to be protected. See note 144 infra.
144. See 408 F.2d at 1153 n.8. The Bank Service Corporation Act was specifically designed
to protect public accounting firms from competition. id. at 1152-53, but there was no showing
that Wingate Corporation would fall within this specific class.
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the First Circuit therefore should be viewed as rejecting the Eighth
Circuit's analysis of the Hardin concept.
The decision in the companion case to Wingate. Arnold Tours.
Inc. v. Camp,' undercuts the above analysis somewhat, however.
Arnold Tours and other independent travel agencies had brought an
action to challenge the Comptroller's ruling that national banks
were authorized under the "incidental powers" section of the
National Bank Act'46 to engage in the travel agency business. As
were the data processors in NASD.,"1 Data Processing Service
Organizations,4 ' and Wingate,' the travel agencies were without 5a0
legal right to be protected or a "party aggrieved" .statute;'
however, they asserted that they were implied beneficiaries of the
National Bank Act's limitations on the activities of national banks.
The court was unable to agree: since Congress was unaware of or
unconcerned with travel agencies in 1864 when the Act was
promulgated, and since the major concern was with the stability and
liquidity of national banks, no protection for travel agencies could
be inferred.'' The court also rejected the competitors' arguments
that the APA and Flast could be utilized to find standing, deeming
the APA not to alter prior law and restricting Flast to cases
52
involving constitutional issues.
Another significant decision of the District of Columbia Circuit,
subsequent to NASD, also dealt with competitors but involved a
situation different from challenges to the Comptroller under the
145. 408 F.2d 1147, 1149-52 (Ist Cir. 1969). cert. denied. 38 U.S.L.W. 3368 (U.S. Mar.

23, 1970).
146. 12 U.S.C. § 24 (para. 7) (Supp. IV, 1969). See notes 121 & 133 supra and

accompanying text.
147.
148.
149.
150.

See
See
See
408

notes 109-32 supra and accompanying text.
notes 133-37 supra and accompanying text.
notes 138-44 supra and accompanying text.
F.2d at 1150.

151. Id. at 1151. Travel agencies and data processors are in a significantly weaker position
than are mutual funds or securities dealers, for the second sentence of the relevant statute
provides:
The business of dealing in securities and stock by the association shall be limited to
purchasing and selling such securities and stock without recourse, solely upon the order,
and for the account of, customers, and in no case for its own account, and the
association shall not underwrite any issue of securities or stock . . . . 12 U.S.C. 24
(para. 7) (Supp. IV. 1969).
Thus, the statute expressly segregates investment and commercial banking, but does not refer
to data processing or travel services.
152. 408 F.2d at 1151-52.
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National Bank Act. In Curran v. Laird"n3 the National Maritime
Union, complaining of illegal competition from the Military Sea
Transportati6n Service's use of foreign-flag ships to carry military
cargo to Viet-Nam, sought enforcement of legislation which required
military supplies to be transported by American ships 5' and required
the use of American crews on those ships.' On rehearing en banc,
the standing issue created a three-way split among the eight judges.
Only one judge denied standing, on the unusual rationale that since
the court concluded on the merits that the issue was nonreviewable
because committed to agency discretion, the complaining party
lacked standing.15 1The opinion of the court, joined in by four judges,
used the Hardin implied beneficiary concept to find that the
legislation reflected "sufficient concern for American crews and
protection against foreign competition to avoid dismissal of
their action for lack of standing."'5 7 The legislation, however, was
clearly designed to provide a large and experienced maritime fleet
which could be relied upon in times of national emergency and only
consequently protected against foreign competition.' 8 The court's
willingness to infer protection of competitive interests appears due
to its acceptance of standing as merely one facet of justiciability and
reviewability and its adherence to recent Supreme Court decisions
recognizing a presumption of reviewability of administrative
action.' 5' Even more interesting than the majority's opinion,
however, was the concurrence of three judges which articulated the
novel concept of "discretionary standing."'6 0 Where the plaintiff has
153. 420 F.2d 122 (D.C. Cir. 1969).
154. Act of April 28, 1904, ch. 1766, § I. 10 U.S.C. § 2631 (1964).
155. Merchant Marine Act of 1936, § 302(a), 46 U.S.C. § 1132(a) (1964).

156. 420 F.2d at 137 (MacKinnon, J., concurring in result).

157. Id. at 126-27.
158. See H.R. REp. No. 1893, 58th7Cong., 2d Sess. 5 (1904).
159. 420 F.2d at 124-26; see Abbott Laboratories v. Gardner, 387 U.S. 136, 140-41
(1967); Rusk v. Cort, 369 U.S. 367. 379-80 (1962).
Concentrating upon "aggrievement in fact" in its introductory remarks, the court found

such to create the adverseness and personal stake in the outcome established as the standing
tests in Flast, see note 107 supra and accompanying text, but quite significantly inserted

"difficult and far reaching questions" in place of Flast's "difficult constitutional questions."
420 F.2d at 124. Apparently viewing "aggrievement in fact" to satisfy the article II
"case or controversy" requirement of standing, the court nevertheless agreed on policy

grounds that more was necessary in cases of nonconstitutional dimension.
160. 420 F.2d at 137-40 (Wright, J., dissenting in part and concurring in part, joined
by Bazelon, C.J., and Robinson, J.). This concept apparently was first formulated in the
initial panel opinion, Curran v. Clifford, 24 AD. L.2D 922 (D.C. Cir. 1968). Chief Judge
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a legal right to protect or is provided with a statutory grant of
standing, he is entitled to review as a matter of right, according to
the concurring judges, whereas the plaintiff who is merely aggrieved
in fact may be granted standing at the discretion of the court,
provided it has subject matter jurisdiction.' This concept appears
to accept Flasi as supplying the only article III standing
requirements, with all other requirements to be those of policy
applied flexibly rather than rigidly as in the past. The case here
presented a controversy capable of judicial resolution and one
between sufficiently adverse parties, satisfying constitutional
requirements, and it involved an alleged deviation from legislative
mandate and a complaining party who was probably the only person
likely to challenge the administrative illegality, thereby satisfying the
policy requirements.1 2 Thus, the court had discretion, and because
of the severity of the injury to the plaintiffs that discretion was
exercised to grant standing.1t 3
From the above cases clearly emerge the issues which will
confront the Supreme Court in resolving the question of a
competitor's'standing. It is hoped that the Court will follow the lead
of the District of Columbia Circuit's opinions in NASD and
Curran, at least in cases of great public significance. It is true that
judges such as Burger and Bazelon did not follow traditional
doctrines, but the traditions, not the divergences, merit criticism., "
By recognizing many of the traditional limitations on standing as
policy choices rather than constitutional mandates, 65 the courts may
be said to confuse standing with reviewability, yet a finding of
reviewability is meaningless if there is no party with standing.166
Bazelon views the concept as a combination of Professor Davis's interpretation of the APA

and Professor Jaffe's theory of public actions which "would support a finding of standing to
challenge administrative action where (I) the plaintiff is aggrieved, or (2) the question

presented is important, urgent and susceptible of judicial resolution, or (3) both conditions
are present." National Ass'n of Sec. Dealers v. SEC, 420 F.2d 83, 100-01 n.21 (D.C. Cir.
1969) (Bazelon, C.J., concurring), cert. granted, 38 U.S.L.W. 3366 (U.S. Mar. 23, 1970)
(No. 835).
161. 420 F.2d at 137-38.
162. Id. at 139-40. See note 159 supra.
163. 420 F.2d at 140.
164. Cf. Berger, Standing to Sue in Public Actions: Is it a Constitutional Requiremenp.
78 YALE L.J. 816 (1969).
165. See notes 159 & 162 supra and accompanying text.
166. See 55 VA. L. REV.. supra note 109, at 1502-05.
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When Congress has imposed limits upon agency authority and
provided a scheme for review of the agency's actions, silence as to
persons with standing need not and should not imply a lack of

standing. Certainly, the traditional requirements served the valid
function of preventing undue interference with governmental
functions, but no valid reasons for inflexible adherence to those
limitations appear extant.*
Specific Relief Against Administrative Officers and the Immunity

Defense
Born of a dubious heritage,167 the doctrine of sovereign immunity
has suffered a life of abuse in the decisons of the United States
* While this issue was at press, the Supreme Court rendered its decision in Association of
Data Processing Serv. Orgs. v. Camp, 397 U.S. 150 (1970) (90 S.Ct. 827 (1970)). Reversing
the decisions below, the Court held that the Association had standing to sue and remanded for
a hearing on the merits. Writing for the Court, Justice Douglas established a two-part test of
standing: (1) The plaintiff must allege "that the challenged action has caused him Injury In
fact," id. (emphasis added); and (2) "the interst sought to be protected. . .[must be] arguably
within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question." 38 U.S.L.W. at 4194. These tests were met in this case, for both present and
possible future economic injury from the competition was alleged, and the economic interests
so injured were deemed to be arguably within the protection of the Bank Service Corporation
Act, discussed in notes 140-43 supra and accompanying text. The Supreme Court thus rejected
the Eighth" Circuit's finding that the latter Act was inapplicable in an action not involving a
bank service corporation. 406 F.2d at 843 n.12, and accepted the First Circuit's opinion in
Wingate that the Act was arguably intended to protect data processors from competition by
both banks and bank service corporations, 408 F.2d at 1153. However, the Court refused to
indicate whether its decision would control in NASD,pending on petition for writ of certiorari.
38 U.S.L.W. at 4195 n.2.
The most significant aspect of the two-part test established is that it was built upon an
express rejection of the "legal interest" test, id. at 4194, which has ruled since the 1939
Tennessee Electric Power Co. decision, see notes 81-85 supra and accompanying text. The
"legal interest" test was found to be one of the merits of the case rather than a prerequisite
to standing.
Concurring in the result, Justice Brennan, joined by Justice White, dissented from the
second of the Court's tests of standing, on the rationale that Flast applies to all cases and
requires only an allegation of injury in fact. 38 U.S.L.W. at 4199. Yet these Justices would
require for a finding of reviewability not only that the action in question is subject to judicial
review but that it is reviewable at the instance of the particular plaintiff. Id. at 4198 & n.2.
For the latter finding, all that should be required is a showing of some "slight indicia" of
Congressional intent to allow review. Id. at 4200. It is therefore difficult to discern any
significant difference between the requisite inquiry of the majority and minority approaches.
167. E.g., "Notwithstanding the progress which has been made since the days of the Stuarts
.. .it remains true today that the monarch is looked upon with too much reverence to be
subjected to the demands of the law as ordinary persons are, and that king-loving nation would
be shocked at the spectacle of their Queen being turned out of her pleasure-garden by a writ
of ejectment against the gardener." .United States v. Lee, 106 U.S. 196, 208 (1882). See
generally Byse, supra note 65, at 1484.
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Supreme Court.' In 1969 the calls continued for its retirement as
an anachronistic impediment to the judicial review of administrative

action.'

It can perhaps be said of no other legal shibboleth that it

170
has been the subject of nearly unanimous scholarly condemnation,

that its philosophical supports have been largely eroded,' 7' and that
through it the Supreme Court has for 20 years regressed from

justice. 72 Despite the numerous legislative waivers of sovereign
immunity on behalf of the United States and its officers,'7 3" the
168. The Court itself has often observed that the doctrine has been the subject of
inconsistent interpretations. See Malone v. Bowdoin, 369 U.S. 643, 646 (opinion of the Court),
650 (Douglas, J., dissenting) (1962); Larson v. Domestic & Foreign Commerce Corp., 337
U.S. 682, 709 (1949) (Frankfurter, J., dissenting); Land v. Dollar, 330 U.S. 731, 738 (1947);
Brooks v. Dewar, 313 U.S. 354, 359-60 (1941); Cunningham v. Macon & Brunswick R.R.,

109 U.S. 446, 451 (1883).
169. Administrative Conference of the United States, Recommendation No. 9-Statutory
Reform of the Sovereign Immunity Doctrine (Oct. 22, 1969) (115 CONG. REC. 15191 (daily
ed. Dec. I, 1969)).
The technical legal defense of sovereign immunity, which the Government may still use
in some instances to block suits against it by its citizens regardless of the merit of their
claims, has bec.ome in large measure unacceptable. . . . The "doctrine of sovereign
immunity" should be similarly limited where it blocks the right of citizens to challenge
in courts the legality of acts of governmental administrators. Id.
See notes 279.307 infra and accompanying text; Currie, The FederalCourtsand the American
Law Institute, 36 U. CHI. L. REV. 268, 290 (1969).
170. "No scholar, so far as can be ascertained, has had a good word for sovereign
immunity for many years." Cramton, Nonstatutory Review of FederalAdministrative Action:
The Need for Statutory Reform of Sovereign Immunity. Subject Matter Jurisdiction, and
Parties Defendant, 68 MICH. L. REV. 389, 419 (1969) [hereinafter cited as Cramton].
Criticisms of the doctrine are collected in Byse 1488 n.28; Carrow, Sovereign Immunity in
Administrative Law-A New Diagnosis, 9 J. PuB. L. 1, 3 n.15 (1960) [hereinafter cited as
Carrow].
171. The various rationales are presented in Byse 1484; Carrow 8; Cramton 396-97. "These
conceptual arguments for sovereign immunity are now totally discredited. The only rationale
for the doctrine that is now regarded as respectable . . . is that official action of the
Government must be protected from undue interference." Cramton 397.
172. The question is put: "[Wlhether the Supreme Court in modern times has not tended
actually to enlarge the scope of sovereign immunity, out of misapprehension of its historical
foundations, while at the same time professing to regard it with disfavor ....
" H. HART &
H. WECHS.ER. THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1151 (1953) [hereinafter cited
as HART & WECHSLER].

173. E.g., Court of Claims Act, 28 U.S.C. § 1491 (1964); Tucker Act, 24 Stat. 505 (1887)
(codified in scattered sections of 28 U.S.C., especially §§ 1346(a) & 1491 (1964)); Federal Tort
Claims Act, 60 Stat. 842 (1946) .(codified in scattered sections of 28 U.S.C.,
especially § 1346(b) (1964)). Others are collected in HART & WECHSLER 1140-44; Note,
Sovereign Immunity and Specific Relief Against Federal Officers. 55 COLUM. L. REv. 73, 73
n.2 (1955). As an interesting case this year demonstrated, waiver can be'by private bill.
Mizokami v. United States, 414 F.2d 1375 (Ct. CI. 1969).
"Officers," as used here, does not include those merely employed by the government, such
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doctrine can still be interposed by the government in several areas,

especially petitions for specific relief."'
The litigant who seeks review of administrative action must often
frame his grievance in the manner prescribed by Larson v. Domestic
- 7 5 Dugan
& Foreign Commerce Corp.,
v. Rank,"" and Malone v.

Bowdoin.'" This trilogy provides a decisional context in which the
developments of 1969 can be viewed, and while it is a part of a larger
study in judicial inconsistency,", the trilogy is a sufficient context
because the contrary historical antecedents have generally been
abandoned by the lower federal courts. 7 Furthermore, it is
necessary to view only the basic elements of these often-discussed
decisions here. In Larson The Domestic & Foreign Commerce
Corporation sought to restrain the War Assets Administrator from
selling to others coal which was allegedly already sold' to the
corporation. In holding that sovereign immunity barred the suit,
Chief Justice Vinson applied traditional concepts of agency to find
that the United States was the real party in interest.8 0 He reasoned
that the governmental immunity appurtenant to the agency was not
vitiated by mere tortious or otherwise illegal actions by the officer.',
as independent contractors. See Whitaker v. Harvell-Kilgore Corp., 418 F.2d 1010, 1013-15
(5th Cir. 1969); HART& WECHSLER 1161.
174. "Specific relief" includes remedies, other than monetary damages, such as injunction,
mandamus, declaratory judgment, ejectment, and specific performance.
For a recent discussion of the doctrine and monetary damages, see Sherry, The Myth That
the King Can Do No Wrong: A Comparative Study of the Sovereign Immunity Doctrine In
the United States and New York Court of Claims, 22 AD. L. REV. 39 (1969).
175. 337 U.S. 682 (1949).
176. 372 U.S. 609 (1963). The last decision of the Supreme Court in this area is Hawaii v.
Gordon, 373 U.S. 57 (1963), which was an original action against the Director of the Budget
to countermand his order that while the Statehood Act ceded certain federal lands to the state.
it did not apply to lands the United States obtained by "purchase, condemnation or gift."
In dismissing per curiam, the Court relied on Dugan. Larson, and Malone; therefore, the case
will not be separately considered in this brief analysis. For a criticism of the decision as
"palpably unsound," and the "worst" of the lot, see 3 DAVIS. §§ 27.01, at 147-49 and 27.10
at 164.
177. 369 U.S. 643 (1962).
178. See 3 DAvIs §§ 27.03-.04. Mr. Justice Frankfurter, dissenting in Larson, attempted
to catalogue and classify the cases. 337 U.S. at 729-32. Compare Land v. Dollar, 330 U.S.
731 (1947) with Larson. Compare United States v. Lee, 106 U.S. 196 (1882) with Malone.
See generally HART & WECHSLER 1176.
179. This is not surprising in view of the Malone observation that in Larson the Court
was "called upon to 'resolve the conflict in doctrine.'" 369 U.S. at 646. Larson, however,
only overruled one case, Goltra v. Weeks, 271 U.S. 536 (1926). 337 U.S. at 698-701. But see
Public Serv Co. v Hamil. 416 F 2d 648, 651 (7th Cir. 1969).
180. 337 U.S. at 695. See Cramton 409.
181. 337 U.S. at 693-95.
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Dugan v. Rank, which held that the Bureau of Reclamation's
immunity prevented the restraint of a federal water project by
private parties, articulated two "exceptions"-also stated in
Larson'8 -to the general rule of immunity. Relief should not be
denied when an officer has acted ultra vires, beyond the scope of his
statutory authority, or when the grant or manner of exercise of
authority is unconstitutional.'83 Malone v. Bowdoin, on the authority
of Larson, found a want of jurisdiction for ejectment to lie against
a Forest Service officer, even though the United States' claim to a
fee in the disputed property was founded on the conveyance of a life
estate.18 1 The claimant was effectively relegated to a suit for damages
in the Court of Claims.'s"
Without reviewing the tedious history of the doctrine, the
"tolerable" clarity of the pre-1949 law 86 aids in understanding the
continuing controversy. In an action against an officer for specific
relief, the immunity doctrine could be effectively invoked upon a
showing of action pursuant to valid statutory authority. 8 7
182. Id. at 701-02.
183. 372 U.S. at 621-22. See Ex parte Young, 209 U.S. 123 (1908); 3 DAVIS § 27.03, at
553-54.
The most unsatisfactory "'sovereign immunity cases" arguably involve allegations of ultra
vires rather than unconstitutionality. Courts seem far more prone to look beyond the pleadings
when unconstitutional action is alleged. See, e.g., Chakejian v. Trout, 295 F. Supp. 97, 10001 (E.D. Pa. 1969), citing Smith v. Katzenbach, 351 F.2d 810, 813-14 (D.C. Cir. 1965). But
see Delaware Valley Conservation Ass'n v. Resor, 392 F.2d 331, 335 (3d Cir.), cert. denied,
393 U.S. 915 (1968).
184. 369 U.S. at 644 n.2.
185. The denial of specific relief does not usually mean that the litigant is without remedy.
The effect of the jurisdictional bar is to substitute, in real property cases, monetary damages
for possession and enjoyment. In effect, of course, this amounts to an administrative exercise
of eminent domain. In Malone, the Court suggested that the early unavailability of monetary
damages accounts for the allowance of ejectment actions such as United States v. Lee, 106
U.S. 196 (1882). 369 U.S. at 647-48. However, this certainly is an unsatisfactory
rationalization for the contemporary rule.
The effect of the erection of the doctrine of sovereign immunity to foreclose equitable
actions is to prohibit equitable remedies without consideration of the adequacy of the
legal remedy or indeed, of the interest of the United States. The result is that every
claim advanced by an overly zealous agent of the sovereign and by those multitudes of
governmental agents who feel unauthorized to relinquish a governmental claim,
however baseless it may appear, effects an informal seizure as if by condemnation.
Switzerland Co. v. Udall, 337 F.2d 56, 60 (4th Cir. 1964) (Haynsworth, J.). cert.
denied, 380 U.S. 914 (1965).
See also Gardner v. Harris, 391 F.2d 885, 887 (5th Cir. 1968) (Brown, J.).
186. Comment, Immunity of Government Officers: Effects of the Larson Case. 8 STAN. L.
REV. 683, 684 (1956). 1949 is the birthdate of Larson. See Cramton 401-04.
187. 8 STAN. L. REV ,supra note 186, at 684.
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Nevertheless, when the challenger alleged action beyond the scope of
this authority;lm action "under an unconstitutional statute";'"9 an
"unconstitutional taking," including a holding of property in which
the United States had no title;9 0 or tortious action under statutory
authority;' the court would not dismiss without investigating the
authority defensively asserted. Since valid immunity would strip the
court of jurisdiction, this effectively meant that jurisdiction and the
merits rested on the same issue.'92 If it did not appear, as a
preliminary matter, that "the actions

. . .

could not be said to be

in excess of the statutory authority pleaded" by the officer "the
court admitted jurisdiction and proceeded to a finding on the

merits."'93 Therefore, "there was . . .no jurisdictional question of

sovereign immunity separate from the question of the merits.'
Under the post-Larson regime, however, tortious and erroneous
actions, within the realm of a statute, do not constitute an excess of
authority. The trial court now only inquires whether the officer has
"general 'authority' to do the sort of act complained of,"'95 and
though there is no literal injustice in this test, danger lies in the
expansive language of Larson and its successors. Sovereign
immunity can now be established whenever the officer demonstrates
"'prima facie' authority-that is, that his actions 'do not conflict
with the terms of his valid statutory authority.""'97 Thus the
jurisdictional determination and the merits are separated so that
erroneous action will never be judicially reviewed when prima facie
authority is demonstrated, even though the officer had no explicit
congressional mandate to make erroneous decisions.'
This decisional background is incomplete without consideration
of the relevant legal philosophies. Mr. Justice Miller provided the
premise that "[c]ourts of justice are established, not only to decide
188.
189.
190.
191.
192.
193.
194.
195.

Id. at 684-85& n.ll.
Id. at 685& n.12.
Id. at 685 & n.13.
Id. at 685 &n.14.
Id. at 686.
Id.
Id.
Id. at 688-89. See Developments in the Law-Remedies Against the United States and

Its Officials, 70 HAV. L. REV. 827, 860 (1957).
196. 8 STAN. L. REV., supra note 186, at 689. See, e.g.. Doehla Greeting Cards. Inc. v.
Summerfield, 227 F.2d 44 (D.C. Cir. 1955); Byse 1491; Cramton 406-08. 421.
197. 8 STAN. L. REV.. supra note 186, at 689.
198. Id. at 690.
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upon controverted rights of the citizens as against each other, but

also upon rights in controversy between them and the government
.* ."I"

Professor Byse adds the necessary

limitation that

"although courts should not generally interfere with governmental
operations, they should be available to correct administrative
o
''

excesses."

The judicial confusion created by sovereign immunity makes a
review of the current law difficult. It is often unclear what questions
of law the courts have answered, and, more troublesome perhaps, it
is difficult to know what analytical questions should be asked. With
this apology and with the view of Professor Davis that "a
comprehensive treatment of the law of this subject must be partly
creative if it ig 'to succeed in advancing a set of intelligible
principles, ' 20 the developments of 1969 will be viewed from the
perspective of four questions: (1) When is a suit appropriate for
sovereign immunity considerations? (2) How are the Larson-Dugan
exceptions to be applied? (3) Notwithstanding an exception, does the
immunity doctrine circumscribe the types of available relief. (4)
What are the current proposals for reform?
When is a Suit Appropriate for Sovereign Immunity

Considerations? Obviously one can sue a federal administrator in
many situations without encountering the immunity doctrine, a
pedestrian example being the breach by an officer of a contract to
sell his personally owned home.202 At a very basal level, therefore, it
is necessary for a court to determine when a suit is against the
United States so that an agent will receive immunity. This inquiry
is usually phrased in one of two ways: Is the suit really against the
United States; or is the United States an indispensable party to the
action?23 The problem with these questions is that some courts seem
199. United States v. Lee, 106 U.S. 196. 220 (1882). -lThis] should be the law. It is now

sometimes the law and sometimes not." 3 DAVIS § 27.01, at 546.
200. Byse 1487-88 (emphasis added).
201. 3 DAVIS § 27.05, at 576.

202. See 337 U.S. at 689.
203. See Byse 1482. Professors Byse and Cramton outline a mild scholarly controversy as
to whether these two phrases are legally equivalent. Id. at 1491-93; Cramton 400 n.46.
Compare 3 DAvIs § 27.04, at 558 n.9 and Block, Suits Against Government Officers and the
Sovereign Immunity Doctrine, 59 HARV. L. REV. 1060, 1065-66 (1946) with HART &
WECHSLER 1177-78 and Byse 1493.
Professor Jaffe exclaims: "Away with fruitless and unhistorical attempts to determine
whether a suit is 'really' against the state." JAFFE 229. The only realistic function served by
the "really against" inquiry is that it signals sensitive areas ofjudicial review. See id. at 221.
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to view their answers as dispositive of the jurisdictional
determination?0 Even under Larson-Dugan other questions should
be asked. Exemplary in some respects of this problem are Gnotta v.
United States,2 5 Iowa Public Service Co. v. Iowa State Commerce
27
Commission,'20 and Arthur v. Fry.
Mr. Gnotta complained of promotion denials because of his
Italian ancestry during his II years with the Corps of Engineers. He
selected a panoply of 10 defendants, ranging from the United States
to his immediate supervisor. In dismissing the suit against seven
individual officers in the Corps of Engineers,2" the Eighth Circuit
reviewed the standard verbal tormulae for discerning whether the suit
is "really" against the sovereign: "If the decree would operate
against" the United States;20 if "the judgment .
would expend
2
10
itself on the public treasury or domain"; or if the judgment would
2
"restrain the Government from acting, or . . . compel it to act.1 1'
The application of these principles revealed that relief "would
compel those individuals to promote [Gnotta], with the natural effect
a promotion has upon the Treasury, and to exercise administrative
discretion in an official personnel area. 212 Having made this
determination, the court summarily dismissed the possibility that
there had been ultra vires activities: "This obviously is not a case
which concerns either of the exceptions recognized in Dugan v. Rank
...
"213 Was there "obviously" no discrimination based on
national origin when this employee had never been promoted during
the 11 years of his tenure? Quite possibly so, but should not this
determination be made on the merits, rather than on the pleadings?
204. See, e.g., Simons v. Vinson. 394 F.2d 732. 736-37 (5th Cir. 1968); American Guar.
Corp. v. Burton, 380 F.2d 789, 791 (Ist Cir. 1967); Cotter Corp. v. Seaborg, 370 F.2d 686,
691-92 (10th Cir. 1966); American Dietaids Co. v. Celebrezze. 317 F.2d 658. 660 (2d Cir.
1963); Seifert v. Udall, 280 F. Supp. 443, 446 (D. Mont. 1968); Automatic Retailers of

America, Inc. v. Ruppert, 269 F. Supp. 588, 592 (S.D. Iowa 1967); Sugarman v. Forbragd,
267 F. Supp. 817, 826-27 (N.D. Cal. 1967); Rose v. MeNamara, 225 F. Supp. 891, 893-94
(E.D. Pa. 1963) (complaint defective).
205. 415 F.2d 1271 (8th Cir. 1969), cert. denied, 90 S.Ct. 941 (1970).
206. 407 F.2d 916 (8th Cir.), cert. denied, 396 U.S. 826 (1969).
207. 300 F. Supp. 622 (E.D. Tenn. 1969).
208. See415 F.2d at 1273.

209. Hawaii v. Gordon, 373 U.S. 57, 58 (1963).
210.
213.
212.
213.

Land v. Dollar, 330 U.S. 731, 738 (1947).
Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 704 (1949).
415 F.2d at 1277.
Id.
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Does a federal administrator have discretion to promote on the basis
of national origin? Obviously he does not, but the effect of Gnotta
is to allow future discrimination against government employees to
be hidden behind the immunity doctrine at the very time that the
government places contrary duties on private employers. These
questions are left unanswered because the court largely contented
itself with determining whether this case was appropriate for
sovereign immunity considerations, without exploring the ultra vires
possibilities. 2 4 Moreover, even the court's answer to the basic
question seems in conflict with Vitarelli v. Seaton,21 5 where the
Supreme Court ordered the reinstatement of a federal employeeI
This affected the public treasury and discretion in personnel matters
as much as would the promotion of Gnotta, but the immunity
doctrine was avoided.2t7
In 1969 the Eighth Circuit also reviewed the tests of whether
immunity was "really" involved in Iowa Public Service Co. v. Iowa
State Commerce Commission2 8 where the utility company sought
to prevent the distribution of power by the Bureau of Reclamation
from a federal flood control project to various municipalities. The
distribution was allegedly illegal under Iowa law;21 9 therefore, the
dismissal was entirely justified on the basis of the Supremacy
Clause.2 20 Why, however, was it necessary to inject the conceptualism
of sovereign immunity? Furthermore, the immunity question could
have been evaluated in the terms of unreasonable interference with
vital federal programs. Surely, this is more satisfactory than stating
that this suit was "really" against the United States.
Finally, the result of Arthur v. Fry22 ' is undesirable. The
214.
215.
216.
217.

Id. at 1274; see Cramton 389-91.
359 U.S. 535 (1959).
Id. at 546.
See 3 DAVIS § 27.01, at 149-50. But see 4

DAVIS

§ 28.16, at 82 (cited in Gnotta at

1276).
218. 407 F.2d 916 (8th Cir.), cert. denied, 396 U.S. 826 (1969).
219. Id. at 917. The action was originally filed with the Iowa State Commerce Commission.
After dismissal, there was an appeal to an Iowa district court in which the federal officials
appeared as defendants. Removal to federal district court was effected through 28
U.S.C. § 1442(a)(1) (1964). 407 F.2d at 917-18.
220. "The activities . . . in offering to furnish hydroelectric power by virtue of . . . 43
U.S.C. § 485h(c) and § 9(c) of the Flood Control Act of 1944 . . . are protected by the
Supremacy Clause . . from interference by state regulation or control." 407 F.2d at 91819.
221. 300 F. Supp. 622 (E.D. Tenn. 1969).
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operators of certain commercial vehicles sought to enjoin the Park
Superintendent's prohibition of commercial traffic over a highway
through the Great Smoky Mountains National Park. Tennessee had
ceded,her reserved rights in the highway to the United States and
agreed that commercial travel could be prohibited when an interstate
highway was completed to a certain point" When the interstate was
completed to a point, arguably not to the point specified,"' the
prohibition was invoked. Applyiqg the usual tests, the district court
found this action to be really against the United States because it
would interfere with the administration of the park. However, unlike
the two preceding opinions, the court moved into a rather full
discussion of scope of authority. In classical Larson style, it was
held that even though the Superintendent "arguably violated" the
reserved property rights of the state, his acts were not deprived of
their statutory authority 2 The officer had this kind of authority,
and the fact that his actions "may-or may not have been erroneous"
did not make out an ultra vires exception under Dugan. The court
did not inquire whether Congress had clothed the official with
discretion to make incorrect decisions; Larson was sufficient! 5
How are the Larson-Dugan exceptions to be applied?
Fortunately, not all courts during 1969 applied the ultra vires
exception in such a wooden manner as Arthur v. Fry, for at least
two less severe alternatives were utilized. One was presented in
Washington v. Udall. 8 The Secretary of the Interior, through the
Bureau. of Reclamation, denied the State of Washington delivery of
water from the Columbia Basin Project to a portion of 1,594 acres
of land held by the state in trust for public education.22 After paying
the current irrigation assessments on this portion, the state
demanded the delivery of water. The Manager of the Columbia
Basin Project refused to provide water for more than 160 acres, this
being the maximum that can be irrigated under the federal
reclamation laws228 when land is privately owned. 2 The state's
222. Id. at 624.

223. See id.
224. Id. at 625.
225. Id. at 626.

226. 417 F.2d 1310 (9th Cir. 1969). A case utilized in a limited manner by the Ninth
Circuit, Ickes v. Fox, 300 U.S. 82 (1937). can be beneficially compared with the instant case.
227. 417 F.2d at 1311-13.
228. Irrigation and Reclamation Act § 52(e), 43 U.S.C. § 423(e) (1964).
229. See id.
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attempt to gain judicial review was dismissed on the authority of
Dugan by the federal district court; the United States, which of
course had not consented to suit, was held to be an indispensable
party. 110 The state's action was for declaratory judgment of the 160
acre limitation's inapplicability to public land, specific relief, both
injunction and mandamus, and monetary damages. 1
This dispute over the applicability of the private acreage
limitation to public lands was the result of federal legislation.in
1962232 which had placed the Columbia Project under the general
reclamation statutes. Previously, water had gone to public lands
under legislation which provided for contracts between the state and
the Secretary.33 At trial the state contended that the effect of the
1962 legislation was only to conform the Columbia Basin Project to
the normal national provisions, that these did not restrict the
irrigation of public lands to 160 acres, and that the Secretary's
decision amounted to action beyond his statutory authority. Even
though the termination of the water was a result of the contractual
system's repeal in 1962, the government urged dismissal on the basis
that the claim was essentially for specific performance of a contract
with the United States, who had not consentedYP
The Ninth Circuit concluded that Washington's complaint,
against the background of Larson-Dugan-Malone, was sufficiently
within the ultra vires exception to s'urvive the jurisdictional
inquiry;s 5 it alleged an erroneous interpretation of the reclamation
laws. If the 160 acre limitation did not apply to public lands, there
230. 417 F.2d at 1311.
231. Any damages in excess of $10,000 were waived in the district court in an
"impermissible" attempt to keep the amount in controversy under $10,000, the jurisdictional
limit of the Tucker Act, 28 U.S.C. § 1346(a)(2) (1964). In affirming the district court's
dismissal of the damage claim, the Ninth Circuit held that the issues involved with the 251.8
irrigable acres in litigation were identical to the issues surrounding all 1,594 acres of school
land in the Project area. Tucker Act jurisdiction would be present, on remand, only if the
damages arising from all the land were less than $10,000.417 F.2d at 1311, 1320-21.
232. Act of Oct. 1, 1962, 16 U.S.C. § 835-1 (1964).
233. Columbia Bas'in Project Act of Mar. 10, 1943, § 2(c), ch. 14, 57 Stat. 14, as
amended, ch. 1048, 64 Stat. 1037 (1950).
234. 417 F.2d at 1313.
235. Id. at 1313-17. "Although the . . . State's argument has not centered upon the
possibility that federal officials acted beyond their delegated authority, the State has alleged
that the federal officials violated a plain legal duty and were arbitrary and capricious in their
417
actions because of their allegedly erroneous interpretation of 43 U.S.C. § 423(e) .
F.2d at 1316.
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was no statutory authority for the 1962 termination; therefore, there
must be a trial on the merits.
This logical disposal of the immunity issue is deceptively simple.
First, as the court noted, a "mere allegation" of administrative
error, whether it be "a mistake of fact or law," does not, under
Larson-Dugan, create an ultra vires claim that will propel a litigant
beyond a motion to dismiss for want of jurisdiction.2 3 While
admitting this principle, the Ninth Circuit queried whether the
Secretary's statutory authority to contract for the distribution of
project water allowed him to make incorrect decisions.P1 His
administrative discretion was examined. Discretion was explicitly
found in other parts of this legislation,2 38 but the imposition of the
acreage limitation was said to be nondiscretionary.P Therefore, the
ultra vires allegation was st~fficient to obtain a trial on the merits.
The Ninth Circuit can be viewed as creating the following scheme
for applying the exceptions to sovereign immunity. There must be
dismissal if the complaint cannot be reasonably construed as alleging
either ultra vires or unconstitutionality. If such an allegation can be
discerned, the court should examine the statutory source of
authority. There should be dismissal if it is clearly indicated that
arguably erroneous actions were to be within the officer's discretion.
However, if nothing is said about discretion, apparently it is to be
presumed that the right to make incorrect decisions was not granted,
and the trial of the merits should proceed. This careful statutory
examination would seem to reduce significantly the hurdle that
Larson placed at the pleadings. The assessment of jurisdiction is
narrowed from "general authority to do this type of act" to
"specific authority to take erroneous action."
It should not be assumed that the analysis of discretion directed
by Washington v. Udall will always allow suit when authority has
236. 417 F.2d at 1313-17.
237. Id.See Byse 1491.

238. See 43 U.S.C. § 423(e) (1964). "iThe Secretary of the Interior is authorized in his
discretion to enter into agreement with the proper authorities of the State or States. . .
whereby such State or States shall co-operate with the United States in promoting the
settlement of the projects or divisions after completion .. ."Id.
239. 417 F.2d at 1316-17. The relevant statutory language reads: "IN]o such . . . lands
[land held in private ownership by any one owner in excess of 160 irrigable acres] shall receive
water from any project . . . if the owners . . . refuse to execute . . . contracts for the sale
of such lands under terms and conditions satisfactory to the Secretary ....
- 43
U.S.C. § 423(e) (1964).
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been abused. It did not confront the situation where the officer
clearly has some discretion, but there is no indication of his right
to err. By broad construction a court could merely point to any
discretion and hold that this includes the power to make
unreviewable errors. This failing of the "discretion analysis"
approach is exemplified by New Mexico Stale Game Commission
v. Udall.2 0 The Secretary had authorized the killing of about 50 deer
for admittedly valid research purposes in the Carlsbad Park.2 4' While
not objecting to the kills, the state authorities demanded compliance
with state permit procedures. The federal district court enjoined
further killing without a permit, finding no statutory authority for
the program and no valid immunity defense 2 The Tenth Circuit,
however, quoted the discretion of the Secretary, through the
National Park Service, to administer the park 24 3 and, more
specifically, to conserve wildlife, including destruction of detrimental
animals. 241 The district court had acknowledged this discretion but
required that the Secretary show an existing depredation caused by
the deer.2 5 This is the factual pattern not presented in Washington
v. Udall-discretion with no mention of limitations on correctness.
Having found broad statutory discretion, the Tenth Circuit
apparently assumed that this included the right to make erroneous
decisions. This conclusion rendered the court without jurisdiction:
there could have been no ultra vires action. 2 6 Arguably, the
"discretion-hunting" formula was misapplied. Nothing is said in the
Park Service Act about compliance with state permit procedures for
240. 410 F.2d 1197 (10th Cir.), cert. denied, 396 U.S. 961 (1969).
241. Id. at 1198.
242. 281 F. Supp. 627 (D.N.M. 1968).
243. 16 U.S.C. § 407(a) (1964).
244. Id. § 3.
245. 281 F. Supp. at 631.
246. The Tenth Circuit's implied assumption that broad discretion per se includes the right
to make incorrect decisions is comparable to views expressed in Blackhawk Heating &
Plumbing Co. v. Driver, 297 F. Supp. 1295 (D.D.C. 1969). The officer there "acted within
the scope of the applicable regulations. Whether his decision was a correct one is a matter
with which this court cannot concern itself." Id. at 1301. Larson mandated this conclusion.
See also, e.g., Gardner v. Harris, 391 F.2d 885, 888 (5th Cir. 1968); Manhattan-Bronx Postal
Union v. Gronouski, 350 F.2d 451. 455 (D.C. Cir. 1965); Switzerland Co. v. Udall, 337 F.2d
56, 61 (4th Cir. 1964); Bershad v. Wood, 290 F.2d 714, 717 (9th Cir. 1961); Los Angeles
Customs & Freight Brokers Ass'n v. Johnson, 277 F. Supp. 525. 533 (C.D. Cal. 1967); North
Miami v. Grant-Sholk Const. Co., 237 F. Supp. 573, 574 (S.D. Fla. 1965); Dover Sand
Gravel, Inc. v. Jones, 227 F. Supp. 88,92 (D.N.H. 1963).
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destroying wildlife, 24 7 just as discretion was not mentioned in the
reclamation laws in the context of the 160 acre limitation. Therefore,
the court seemingly looked too broadly for discretion and could have
reached a different conclusion with a narrower inquiry.
However, this result demonstrates the unreliability of the loose
discretion-hunting method of applying the ultra vires exception. A
valid and increasingly important question of federalism was
obfuscated in New Mexico by the concept of immunity. Ten other
states appeared as amicus curiae or adhered to the brief of New
Mexico before the Tenth Circuit, 2 8 expressing the fear that the
"deliberate refusals" to obtain permits were part of a federal
program to take over the control of wildlife on federal lands. 49 The
court cryptically answered that if this were a real threat, the
judiciary cannot provide a remedy as long as there is "no abuse of
the discretion. '250 If the courts can decide whether the Secretary
must deliver water to public lands, why cannot they determine
whether he must obtain a state permit to kill state deer?25 ' Mighty
considerations of federalism have always concerned the courts. The
regulation of natural resources should not be hidden from judicial
attention because of the difficulty in weighing official authority.
A second method of applying the ultra vires exception can be
discerned from decisions of the Fifth and District of Columbia
Circuits. In Carterv. Seamans252 the following test was enunciated:
Plaintiff's allegations are certainly affirmative and explicit and it cannot be
said that they are insubstantial or frivolous. Applying this technique and
accepting the averments of the complaint as true, for jurisdictionalpurposes
only, it follows that the case sub judice is not against the United States, but
rather one to compel the Secretary of the Air Force to perform a clear legal
duty. Accordingly, the defense of sovereign immunity is not available and the
jurisdictional objection based thereon must fail.2
247. See 16 U.S.C. §§ 1-19d, 407-407h (1964).

248. See 410 F.2d at 1198.
249. Id. at 120L.

250. Id. at 1202.
251. "Court decisions indicate that, insofar as wild animals within a state are capable of
ownership, they are owned by the state ... for the benefit of its people, with the resulting
right to regulate the taking thereof." Id. at 1200.

,

The detailed examination of statutory discretion that would perhaps make this approach
satisfactory is exemplified by three analyses in other contexts. See Safir v. Gibson, 417 F.2d
972 (2d Cir. 1969); Kletschka v. Driver, 411 F.2d 436 (2d Cir. 1969); Taylor v. Cohen, 405
F.2d 277, 281-82 (4th Cir. 1968).
252. 411 F.2d 767 (5th Cir. 1969), cert. denied, 90 S.Ct. 953 (1970).
253. Id. at 770-71 (emphasis added).
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Carter's action against the Secretary arose from his discharge under
"other than honorable conditions."2 54 He sought to have the
discharge declared illegal, as contrary to various statutes and Air
Force regulations, and unconstitutional as violative of due process.
Injunction of future withholding of pay and restoration of back pay
and allowances were also sought. The Fifth Circuit affirmed the
dismissal by the district court and appended in full the "carefully
reasoned and well-written" decision below.P
This complete avoidance of a Larson-type determination of
prima facie authority at the pleadings can also be seen in United
Federation of Postal Clerks v. Watson,2 56 where the United
Federation of Postal Clerks and a postal employee sought
declaratory and injunctive relief against the Postmaster General.
Legislation in 1965257 abolished the "anachronistic" overtime
practice of the Post Office, which had awarded only compensatory
time off for overtime work, rather than overtime pay 8 Postmaster
General Watson contended, however, that he could temporarily alter
the Monday through Friday workweek of an "annual rate regular
employee"2 " so that he worked Saturday and Sunday and rested
Monday and Friday, without receiving overtime pay for the weekend
work.2 6 0 The immunity defense was summarily dismissed in a
footnote by Judge Bazelon:
[The Postmaster General's] contention that this is an unconsented suit against
254. The place of this category in the pattern of discharges is described in id. at 769 n.1.
255. Id. at 769. After establishing the test above, the district court determined that the
action, although seeking specific relief, was essentially for back pay in excess of $10,000, the
maximum allowed by the Tucker Act. Id. at 771. Further, Although the Mandamus Act
conferred jurisdiction, 28 U.S.C. § 1361 (1964), the court chose to defer to the Court of
Claims because of that tribunal's expertise in cases of this type. 411 F.2d at 773-75. The
dismissal was without prejudice so as to allow a return to the district court if additional relief
were necessary. Id. at 776.
256. 409 F.2d 462 (D.C. Cir.), ceri. denied, 396 U.S. 902 (1969).
257. Federal Employees Salary Comparability Act of 1965, 39 U.S.C. §§ 3571-75 (Supp.
IV, 1969).
258. 409 F.2d at 464-65.
259. "Annual rate regulars" are to be distinguished from "hourly rate regulars" and
"substitute employees." See 39 U.S.C. § 3573(h) (Supp. IV, 1969). Section 3571(b) requires
the Postmaster General to "'establish work schedules in advance for annual rate regular
employees consisting of five eight-hour days in each week." Id. § 3571(b). Overtime work
for such an employee is "any work . . . in excess of his regular work schedule."
Id. § 3573(a)(1).
260. 409 F.2d at 465-66.
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the Government is far wide of the mark. At its hoariest, the doctrine of
sovereign immunity has not barred adjudication of a suit claiming that a
Government. officer is acting outside his statutory authority and thereby
depriving the plaintiff of statutory rights.2 '

The court then resolved the merits of the issue in favor of the
employees. 2 2 Lest this seem obvious or even simplistic, several
Larson-Dugan considerations should be recalled. Even under the
1965 Act, the Postmaster General could make changes in service
weeks; he had authority to do this "sort" of thing.26 3 Also, "[i]n
many respects besides this one, the statute will not be remembered
as a classic of lucid drafting. '24 A vital government program, the
movement of the weekend mail, was involved here. The result, rights
to overtime pay, will certainly expend itself on the public treasury.
Despite the existence of conditions which usually trigger extended
examinations of the immunity doctrine, the District of Columbia
Circuit discharged its duty to construe the limits of official
authority.2 5 This was not the first such result in that Circuit. 266
Perhaps other courts will soon adopi a similar accommodation to
27
Larson-Dugan. 1
These latter two decisions can be seen as virtually abandoning
Larson's dual standard for determining jurisdiction and the merits.
But it cannot be accurately said that they return to the unitary
standard which held that success on the motion to dismiss meant
success on the merits. Rather there is an assumption, rebuttable
perhaps, that the allegations of ultra vires actions are true so that
the merits can be decided. The burden is now on counsel for the
aggrieved citizen precisely to plead excess of authority.
Notwithstanding an Exception, Does the Immunity Doctrine
Circumscribe the Type of Available Relief' The celebrated footnote
11 of Larson raised the possibility that even though one of the
261. Id. at 466 n.5.
262. Id. at 466-70.
263. See id. at 466.
264. Id. at 467.
265. Byse observes that the "vice of Larson and its progeny is that they permit-perhaps
even encourage-courts to shirk the hard task of determining the limits of official power."
Byse 1490.
266. See, e.g., Thompson v. Clifford. 408 F.2d 154, 156-57 n.10 (D.C. Cir. 1968); West
Coast Exploration Co. v. McKay, 213 F.2d 582, 592-94 (D.C. Cir.), cert. denied, 347 U.S.
989 (1954).
267. See, e.g., Public Serv. Co. v. Hamil, 416 F.2d 648, 651 (7th Cir. 1969): Zager v.
United States, 256 F. Supp. 396, 399 (E.D. Wis. 1966).
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exceptions was applicable, certain types of relief would not be
granted:
Of course, a suit may fail, as one against the sovereign, even if it is claimed
that the officer being sued has acted unconstitutionally or beyond his
statutory powers, if the relief requested cannot be granted by merely ordering
the cessation of the conduct complained of but will require affirmative action
by the sovereign or the disposition of unquestionably sovereign property.
North Carolina v. Temple, 134 U.S. 22 (1890).2u

In Washington v. Udall,6 ' the Ninth Circuit affirmed its 1966
position 2 0 that "may" did not mean "must. ' 27 I Relying on
Professor Jaffe's position that Larson was never meant to overrule
the large number of preceding cases allowing mandamus and
injunction where affirmative action was required, 72 the court
concluded that even affirmative relief should be denied only when
"an intolerable burden on governmental functions" would result 73
Anticipating the raising of this issue on remand, the court found the
relief sought there-irrigation of the public lands-not to be within
the scope of Chief Justice Vinson's footnote. There would be no
interruption of the Columbia Basin Project's operation and no
depletion of water reserves 74 This anticipatory holding removes yet
another obstacle to the redress of official wrongdoing, but it is still
unclear what relief would be so burdensome as to prevent the
correction of admitted illegality. The Ninth Circuit offered the old
case of Morrison v. Work 275 as the litmus of intolerability 7 6
Surely, however, the facts of Morrison do not represent the
maximum feasible interference with public programs by private
rights. This was a class action by Chippewa Indians to enjoin the
Secretary of the Interior's disposition of funds from the sale of
Indian land held in trust for the Indians. 277 Perhaps the Ninth
268. 337 U.S. at 691 n.l1; see Cramton 414-17.
269. 417 F.2d 1310 (9th Cir. 1969).
270. Turner v. Kings River Conservation Dist., 360 F.2d 184, 189 (9th Cir. 1966).
271. 417 F.2d at 1317-18.
272. See JAFFE 226-27. See also West Coast Exploration Co. v. McKay, 213 F.2d 582, 596
(D.C. Cir.), cert. denied, 347 U.S. 989 (1954).
273. 417 F.2d at 1318.
274. Id.
275. 266 U.S.481 (1924).
276. "In such cases a party must be denied all judicial relief other than that available in a
possible action for damages. See. e.g., Morrison v. Work.
...
417 F.2d at 1318.
277. 266 U.S. at 483-85. Morrison is criticized in 3 DAvIs §§ 27.04, at 558 and 27.10, at
613.
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Circuit was adopting Justice Brandeis's rationale that Morrison
stood in no different relation to the trust fund than any citizen
stands in relation to normal governmental operations.2 11 In this
sense, the outer limits of relief can be imperfectly imagined. The
establishment of a clearer boundary will, however, be left to future
challenges.
What are the Current Proposalsfor Reform? At first blush it

would seem that section 10(a) of the Administrative Procedure Act,
providing judicial review for "a person suffering legal wrong because
of agency action," '12 " greatly simplified problems of sovereign
immunity. However, in 1969 both Gnotta v. United States2s0 and
Washington v. UdalPs'emphatically reiterated the position that the
22
immunity doctrine stands between litigants and section 10 review.
The opposing viewpoint, that section 10 is an independent source of
federal jurisdiction and, therefore, a waiver of immunity, 83 at least
278. See 266 U.S. at 488.
279. 5 U.S.C. § 702 (1964).
280. 415 F.2d 1271, 1277 (8th Cir. 1969), cert. denied, 90 S.Ct. 941 (1970).
281. 417 F.2d 1310 (9th Cir. 1969). "[W]e strongly emphasize our opinion that such review
is not available on the theory that the Act constitutes . . . a blanket waiver of sovereign
immunity . .

.

.The Administrative Procedure Act may.

. .

provide a basis for review...

ir, and 'only if, the immunity doctrine is not so controlling so as to bar the suit." Id. at 1320.
282. See Mulry v. Driver, 366 F.2d 544, 547 (9th Cir. 1966); Powelton Civic Home Owners
Ass'n v. HUD, 284 F. Supp. 809, 834 (E.D. Pa. 1968); authorities collected in Byse a Fiocca,
Section 1361 of the Mandamus and Venue Act of 1962 and "Nonstatutory" JudicialReview
of FederalAdministrativeAction, 81 HARV. L. REv. 308, 329 nn.77-88 (1967).
The present discussion uses "independent source of jurisdiction" and "waiver of sovereign
immunity" interchangeably because the immunity defense is a defense of want of jurisdiction.
Byse and Fiocca, however, in urging the Supreme Court to hold section 10 as a jurisdictional
grant speak of it as interstitial or supplemental jurisdiction.
[hlf section 10 is a grant of jurisdiction, the litigant who cannot meet the jurisdictional
amount requirement and who cannot bring his action under some other specific
jurisdictional grant [e.g., 28 U.S.C. §§ 1337, 1339, 1361] could, nevertheless, bring his
review action in a local federal district court. Construing section 10 as a grant oil
jurisdictiondoes not subject any additionaladministrativeaction to judicial review
.... Byse &Fiocca, supra at 330 (emphasis added).
To the extent that this language holds "independent jurisdiction" not to mean "waiver," it
conflicts with views such as the following: "Where applicable. Section 10 implies a
comprehensive waiver of sovereign immunity in all actions otherwise sustainable against
federal officers or agencies." Powelton Civic Home Owners Ass'n v. H U D, 284 F. Supp. 809,
834 (E.D. Pa. 1968). See generally Cramton 424.
283. See. e.g., Blackmar v. Guerre, 342 U.S. 512, 515-16 (1962); Motah v. United States,
402 F.2d 1 (10th Cir. 1968); Bell v. Groak, 371 F.2d 202, 204 (7th Cir. 1966); Chournos v.
United States, 335 F.2d 918 (10th Cir. 1964); Cyrus v. United States, 226 F.2d 416. 417 (Ist
Cir. 1955); Arizona ex rel. Ariz. State Bd. of Pub. Welfare v. Hobby, 221 F.2d 498. 500 n.6
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remained alive in the Second Circuit!'" Whatever the merits of the
waiver arguments,2es it must be conceded that amendment would be
the most efficient method to overcome the immunity bar within the
terms of section 10. Although several reasons recommend such
legislative reform,28 there have been calls for the courts to untie the
judge-made knots of the doctrine.2 8 7 Indeed, Professor Davis
persuasively argues that a clearly identifiable line of authority exists
to which the Supreme Court could repair and, thereby, bring
rationality and justice into the field 2 8
(D.C. Cir. 1954); Sugarman v. Forbragd, 267 F. Supp. 817, 822 (N.D. Cal. 1967);
Massachusetts v. Connor, 248 F. Supp. 656, 658 (D. Mass. 1966); 70 HARV. L. REV., supra
note 195, at 851; cases cited in Byse & Fiocca, supra note 282, at 329 n.8 1.
284. In Kletschka v. Driver, 411 F.2d 436 (2d Cir. 1969), Chief Judge Lumbard held that
a physician has a statutory right to a hearing prior to his transfer from one Veteran's
Administration hospital to another, when the transfer is disciplinary in character. Id. at 44446. It was held, inter alia: "The APA constitutes a waiver of sovereign immunity concerning
those claims which come within its scope." Id. at 445. The "which come within its scope"
language is not a severe qualification; it refers to the preceding discussion in which the court
held VA determinations in the field of personnel transfers and research grants to be
unreviewable. See id. at 442-44.
Judge Friendly held in Safir v. Gibson, 417 F.2d 972 (2d Cir. 1969), that 28
U.S.C. §§ 1337, 1361 (1964) provided jurisdiction for an action by former steamship owners
against the Federal Maritime Administration to force recovery of subsidies that allegedly
should not have been paid to other lines because of predatory price-cutting directed at plaintiff.
He observed parenthetically: "We thus need not consider the mooted [due to the availability
of §§ 1337 & 1361] question whether § 10 of the APA, 5 U.S.C. §§ 701-04, constitutes an
independent basis for federal jurisdiction." 417 F.2d at 976 n.3.
For earlier holdings involving section 10 jurisdiction, see Toilet Goods Ass'n v. Gardner,
360 F.2d 677, 679 n.l (2d Cir. 1966), affd, 387 U.S. 158 (1967); Cappadora v. Celebrezze,
356 F.2d 1, 5 (2d Cir. 1966) (Friendly, J.).
285. See generally Dickinson, The Judicial Review Provisionsof the FederalAdministrative
Procedure Act (Section 10) Background and Effect, in THE FEDERAL ADMINISTRATIVE
PROCEDURE ACT AND THE ADMINISTRATIVE AGENCIES 546 (Warren ed. 1947).
286. Since there is no discernible pressure for change emanating from the Supreme
Court, the impetus for reform must come from Congress. The failure of the courts to
develop a sound jurisprudence in this area argues in favor of a legislative solution.
Moreover, important questions of policy, appropriate for legislative judgment, are
involved and a legislative approach to the problem is desirable. Cramton 417-18.
287. "The repeated acknowledgments by the Supreme Court that its decisions in this area
cannot be reconciled gives the Court opportunity to do the job that needs to be done. Indeed,
it imposes upon the Court the responsibility of clarifying the law in a sound manner." 3
DAVIS § 27.01, at 154 (Supp. 1968). See id. at 547-48; Carrow 22.
288. "'Good results can be produced by consistently following seven cases: [Kendall v.
United States ex rel. Stokes, 37 U.S. (12 Pet.) 524 (1838); United States v. Lee, 106 U.S.
196 (1882); Roberts v. United States ex rel.
Valentine, 176 U.S. 221 (1900); Goltra v. Weeks,
271 U.S. 536 (1926); Miguel v. McCarl, 291 U.S. 442 (1934); Land v. Dollar, 330 U.S. 731
(1947); and Vitarelli v. Seaton, 359 U.S. 535 (1959)]." 3 DAVIS § 27.01. at 154 (Supp. 1968).
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During 1969 the Administrative Conference of the United States
formally recommended that section 10(a) be amended in the
following manner:
An action in a court of the United States seeking relief other than money
damages and stating a claim that an agency or an officer or employee thereof
acted or failed to act in an official capacity or under color of legal authority
shall not be dismissed nor relief therein denied on the ground that it is against
the United States or that the United States is an indispensable party. The
United States may be named as a defendant in any such action, and a
judgment or decree may be entered against the United States. Nothing herein
(1)affects other limitations on judicial review or the power or duty of the
court to dismiss any action or deny relief on any other appropriate legal or
equitable ground; or (2) confers authority to grant relief if any other statute
that grants consent to suit expressly or impliedly forbids the relief which is
soughtYP

Criteria have been established for testing the validity of any
statutory reform of immunity. It should "rid the law of...
artificialities and rationalizations" and allow the courts to deteimine
whether the purposes of the "applicable substantive statute would
better be served by granting or by denying judicial review." ' This
recommendation allows direct actions against the United States and
destroys the old "indispensable party" and "really against"
defenses.29' Second, any reform should continue the allowance of
review under common law and statutory theories of mandamus."'2
Surely the proposed amendment would not constitute an implied
repeal of section 1361 or common law mandamus.2 93 Third, reform
should clearly indicate that it is not an implied repeal of the
289. Administrative Conference of the United States, Recommendation No. 9-Statutory
Reform of the Sovereign Immunity Doctrine (Oct. 22, 1969) (115 CONG. REC. 15101 (daily
ed. Dec. 1, 1969)). The Recommendation would also amend APA section 10(b), 5
U.S.C. § 703 (Supp. IV, 1969), by adding: "If no special statutory review proceeding is
applicable, the action for judicial review may be brought against the United States, the agency
by its official title, or the appropriate officer." The Administrative Law Section of the
American Bar Association has approved for submission to the ABA House of Delegates a
proposed resolution identical with the Administrative Conference Recommendation. Letter
from Dan M. Byrd, Jr., Chairman, Section of Administrative Law to the Duke Law Journal,

Jan. 30, 1970.
290. Byse 1525.
291. See generally Cramton 429 & n.189.
292. Byse 1525.
293. Cf Cramton 436. Section 10(b) of the APA provides that all special statutory forms
of proceeding or, in their absence or inadequacy, all general forms of proceeding such as

declaratory judgments or writs of injunction may be utilized under that act. 5 U.S.C. § 703
(Supp. IV, 1969).
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limitations on suit allowed by the Tort Claims Act, the Tucker Act,
or other conditional consents. 94 Provisos (1)and (2) of the proposal
establish these boundaries.2 9 5 Finally, the corrective legislation
should not eliminate the one valid theory of sovereign immunity:
"indiscriminate judicial interference" can frustrate the discharge of
public duties.2 9 6 This is acknowledged in the Recommendation's
language, "power or duty of the court to dismiss any action or deny
relief on any other appropriate legal or equitable ground.2 9 17 A
reform statute drafted by Professor Byse would have continued to
define "appropriate legal or equitable ground" as "including but
not limited to the ground that the relief requested would affect the
title to property belonging to the United States or would compel the
disbursement of funds belonging to the United States . . . .
Such a further proviso contains, however, an invitation to
indiscriminate dismissal on the pleadings of ejectment actions even
though title did not in fact rest in the United States. The Conference
proposal was designed to "provide a local remedy for the resolution
of land disputes. ' 299 Comparing a reform statute advanced in his
treatise to the Byse draft, Professor Davis notes that courts are
uniquely suited to try title and that sovereign immunity has no more
merit when the disbursement of funds is required than at any other
time."' The impact of such an amendment upon general judicial
review of administrative action has been assayed by Professor
Cramton.3 0 ' He accurately describes this as essentially a limited
proposal. It is subject to the exceptions of the Administrative
Procedure Act, 30 2 since it is not an amendment-to the Judiciary
Code.0 3 Also, courts can beneficially follow the general outline of
review created in the Act. 04 The proposal leaves totally intact such
294. Byse 1525.
295. See generally Cramton 429, 433-36.
296. Byse 1525-26 & n.147.
297. See generally Cramton 431-33.
298. Byse 1528.
299. Cramton 391. See generally id. at 446-49; S. 3248, 91st Cong., 1st Sess. (1969).
300. 3 DAVis § 27.10, at 166, noted with approvalin JAFFE 229 n.123.
301. See Cramton 417-36.
302. Id. at 430.
303. Cf. id. at 430-31 n.197. Note that the Byse proposal was in the form of an amendment
to title 28. Byse 1528.
304. Cf. Cramton 430-31. It is suggested that the reform's limited office is exhibited by
this context, following as it does the exceptions of section 10--statutory preclusions ofjudicial
review or commission of agency action to agency discretion by law. Id.
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grounds for dismissal as standing, ripeness, and alternative
remedies.0 5 It also leaves Congress free to exempt specifically certain
administrative actions when deemed necessary. Nevertheless, this is
a great step toward justice and doctrinal rationality. It has been
noted that problems arise in this area only when courts insist on
reality, that the fiction of suing the officer but not suing the
sovereign was quite workable so long as judges closed their eyes30
Under this provision courts can view the reality and still achieve just
results. The existence of this amendment during 1969 probably
would have allowed a federal employee who had not been promoted
in II years to develop his charges of ethnic discrimination in the
district court. Judicial economies would have been realized in the
determination of whether state lands are entitled to federal water and
whether federal officials are subject to state wildlife regulation. Such
savings in time and effort would have been significant, even if the
immunity doctrine worked no injustice on individual litigants.
All litigants do not proceed against the government with just
claims, and all remedies are certainly not feasible. Yet the necessary
balancing of public good and private rights implied in these
propositions is within the competency of courts, as much as it was
a century ago. Clearly, the Administrative Conference
Recommendation should be adopted by the United States
Congress °7
Scope of Review of FederalEmployee Dismissals
The scope of judicial review of administrative action concerning
government employees has evolved through three phases which may
be characterized as "no review," "limited review," and review
requiring "substantial evidence on the whole record." The no review
policy was variously based on the concept of executive discretion," 8
characterization of government employment as a privilege rather
305. Cramton 431. See 3 DAvis § 27.10, at 165. For an example of a 1969 "sovereign
immunity case" that would seemingly have been decided the same way under an alternative
remedies rationale, see Slocum v. United States, 303 F. Supp. 373, 375 (D. Minn. 1969).
306. See 3 DAVIS § 27.01, at 545-46.
307. The Administrative Conference is now preparing for introduction of implementing
legislation in Congress. Letter from Chairman Jerre S. Williams to the Duke Law Journal,
Jan. 23, 1970. [Ed. note: See S. 3568, 91st Cong., 2d Sess. (1970).]
308. Ex parte Hennen, 38 U.S. (13 Pet.) 230 (1839) (tenure of district court clerk is at
discretion of court). See generally Note,Disniissal of Federal Employees - The Emerging
JudicialRole, 66 COLUM. L. REV. 719, 727 (1966).
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than a right,309 a separation of powers theory,3 1 0 and a fear that

interference would encourage insubordination

II

These concepts were

at least modified if not abandoned by the passage of the

Administrative Procedure Act "12 in 1946, which established that
where discretion is involved but abused, a court may review the

agency's determination.3 1 3 During the "limited review" era, the
courts were primarily concerned with whether there was substantial
compliance with procedural requirements in employee dismissal

actions. 3

At this time, there was no inquiry into the merits of

dismissal, for such would be construed as substitution of the court's

judgment for that of the agency involved. 15 The "substantial
evidence" test, as a creation of the movement to widen the scope of
review, was expounded in employee matters as early as 1963 by the

Court of Claims
holdings

17

Is

That germinal decision and subsequent similar

fail to indicate the authority for this increased scope of

review 18t
A government employee in the competitive service may be
removed "only for such cause as will promote the efficiency of the
service" 19 and is entitled by statute to certain minimal procedural
309. Crenshaw v. United States, 134 U.S. 99 (1890).
310. See Decatur v. Paulding, 39 U.S. (14 Pet.) 497 (1840).
311. Page v.Moffett, 85 F. 38 (C.C.D.N.J. 1898). See generally Chaturvedi, Legal
Protection Available to Federal Employees Against Wrongful Dismissal, 63 Nw. U.L. REv.
287, 307-28 (1968).
312. Act of June II, 1946, Pub. L. No. 79-404, 60 Stat. 237 (codified in scattered sections
of 5 U.S.C.).
313. 5 U.S.C. § 706(2)(A) (Supp. IV, 1969); cf. Cappadora v. Celebrezze, 356 F.2d 1, 56 (2d Cir. 1966). See generally Berger, Administrative Arbitrariness and Judicial Review, 65
COLUM. L. REV. 55 (1965).
314. E.g,, Baum v. Zuckert, 342 F.2d 145, 147 (6th Cir. 1965); see JAFFE 371.
315. Studemeyer v. Macy, 321 F.2d 386, 387 (D.C. Cir.), cert. denied, 375 U.S. 934 (1963).
316. Scott v. United States, 160 Ct. Cl. 152 (1963).
317. E.g., Vigil v. Post Office Dep't of the United States, 406 F.2d 921 (10th Cir. 1969);
Meehan v. Macy, 392 F.2d 822 (D.C. Cir. 1968); Burke v. Carpenter, 387 F.2d 259 (9th Cir.
1967); Mendez v. Macy, 292 F. Supp. 802 (S.D.N.Y. 1968); West v. Macy, 284 F. Supp. 105
(S.D. Miss. 1968); Heffron v. United States, 405 F.2d 1307 (Ct. Cl. 1969); Louks v. United
States, 395 F.2d 993 (Ct. Cl. 1968); Urbina v. United States, 180 Ct. CI. 194 (1967).
318. Professor Davis discusses a "common law" which allows review without statutory
provision. 4 DAVIS § 28.05, at 18.
319. 5 U.S.C. § 7501(a) (Supp. IV, 1969). 5 C.F.R. § 752.104 (1969) indicates that
"efficiency of the service" should be construed in accordance with 5 C.F.R. §§ 731.201(b)(g) which repudiate, inter alia,
(b) Criminal, infamous, dishonest, immoral, or notoriously disgraceful conduct.
(g) Any legal or other disqualification act which makes the individual unfit for the
service. Id.
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removal.32 0

rights in conjunction with the
There is no specific
statutory authorization for judicial review of agency employment
determinations, but section 10(a) of the APA provides judicial
review for "[a] person suffering legal wrong because of agency
action .
"...
31 There is considerable conflict in both case law and
academic discussion3 2 over whether this section affirmatively grants
jurisdiction for review absent another statutory basis, 3Mor is merely
remedial;3 41 nevertheless, courts do claim jurisdiction of improper
dismissal claims of public employees on several theories, including
mandamus, 325 declaratory judgment,3 26 and back pay actions.2 7
However, even granted jurisdiction, a court might decline to exercise
this power because of the APA provision that action which is
committed to agency discretion is excepted from review 2 Therefore,
even if an individual has been illegally discharged, that is, removed
for a reason other than efficiency of the service, and has thereby
suffered a legal wrong, one might contend that review of dismissal
of federal employees is not covered by the APA since efficiency is
"a matter particularly discretionary." 321 Supportive of this position
is the provision of another section of the Act that adjudication
procedures will not be applied to the selection or tenure of an agency
320. 5 U.S.C. § 7501(b) (Supp. IV, 1969). The individual is entitled to notice, a copy of
the charges against him, reasonable time for filing an answer, and a written decision on his
answer. The right to a hearing, a trial, or to call witnesses is discretionary with the individual
directing the discharge. Id. *
321. 5 U.S.C. § 702 (Supp. IV, 1969).
322. L. JAFFE & N. NATHANSON, ADMINISTRATIVE LAW-CASES AND MATERIALS 243-47,
288-89 (1968); Byse & Fiocca, supra note 282, at 308, 329-31.

323. E.g., Abbott Laboratories v. Gardner, 387 U.S. 136, 140-41 (1967); Norwalk CORE
v. Norwalk Redevelopment Agency, 395 F.2d 920, 932 & n.25 (2d Cir. 1968); Toilet Goods
Ass'n v. Gardner, 360 F.2d 677, 679 n.1 (2d Cir. 1966), affd on other grounds, 387 U.S.

158 (1967).
324. Local 542, Engineers v. NLRB, 328 F.2d 850, 854 (3d Cir.), cert. denied, 379 U.S.
826 (1964) (APA is remedial and not jurisdictional).

325. E.g., Taylor v. United States Civil Serv. Comm'n, 374 F.2d 466 (9th Cir. 1967); see
28 U.S.C. § 1361 (1964).
326. E.g., Mendez v. Macy, 292 F. Supp. 802 (S.D.N.Y. 1968); see 28 U.S.C: § 2201

(1964).
327. E.g., Heffron v. United States, 405 F.2d 1307 (Ct. Cl. 1969); see 28
U.S.C. §§ 1346(a)(2), 1491(3) (1964).
328. 5 U.S.C. § 701(a)(2) (Supp. IV, 1969).
329. JAFFE 372. See also Van Alstyne, The Constitutional Rights of Public Employees: A
Comment on the Inappropriate Uses of an Old Analogy, 16 U.C.L.A.L. REV. 751 (1969). 66
COLUM. L. REv., supra note 308, at 722.
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employee,33 0

and also the explicit congressional determination that
"control of public personnel has been traditionally regarded as a
discretionary function which, if to be overturned, should be done by
separate legislation."'3 On the other hand, a refusal to review due
to the "committed to agency discretion" exception would not
appear to be warranted when the agency has abused its discretion. 2
The validity and extent of this "agency discretion" exception is far
from certain, however, and has created a vigorous debate among
scholars. 333 Therefore, this matter of discretion is often
3 and once review is undertaken,.section 10(e)335 of the
circumvented,1
APA does provide standards for the scope of review 36 A court is
to repudiate agency activities found to be, inter alia, arbitrary,
capricious, or in abuse of discretion.?3 without observance of lawful
procedure; 338 or unsupported by substantial evidence .33 The
substantial evidence requirement received considerable attention in
Congress, 340 and there can be no doubt that it was designed to
compel judicial utilization of a rule of evidence more rigorous than
the "some evidence" rule " and to preclude a determination based
solely on hearsay, suspicion, implication, or surmise. 342 The
substantial evidence test is to apply only to sections 7 and 8 of the
330. 5 U.S.C. § 554(a)(2) (Supp. IV, 1969). Hearing examiners are not excluded from
adjudication provisions. Id.
331. S. Doc. No. 248, 79th Cong., 2d Sess. 202 (1946).
332. Charlton v. United States, 412 F.2d 390, 397 (3d Cir. 1969) (concurring opinion);
Cappadora v. Celebrezze, 356 F.2d 1, 5-6 (2d Cir. 1966).
Berger, Administrative Arbitrariness: A Synthesis, 78 YALE L.J. 965, 966 n.9 (1969),
contains a bibliography of the articles produced by Professors Berger and Davis in their
"debate." See generally Saferstein, Nonreviewability: A Functional Analysis of "Co'nmitted
to Agency Discretion," 82 HARv. L. REv. 367 (1968); Towle, The Non-Reviewability Problern
Under the Administrative Procedure Act, 2 JOHN MARSHALL J. PRACTICE & PROCEDURE 271
(1969).
334. See, e.g., Halsey v. Nitze, 390 F.2d 142 (4th Cir.), cert. denied, 392 U.S. 939 (1968).
335. 5 U.S.C. § 706 (Supp. IV, 1969).
336. Assuming, of course, that application of the APA is not denied by another statute.
Id. § 701(a)(1).
337. 5 U.S.C. § 706(2)(A) (Supp. IV, 1969).
338. Id. § 706(2)(D).
339. Id. § 706(2)(E).
340. S. Doc. No. 248, 79th Cong., 2d Sess. 214, 279, 312, 325, 370 (1946).
341. Id. at 312. "The adoption in these statutes of the judicially-constructed 'substantial
evidence' test was a response to pressures for stricter and more uniform practice, not a
reflection of approval of all existing practices." Universal Camera Corp. v.'NLRB, 340 U.S.
474, 489 (1951).
342. S. Doc. No. 248, 79th Cong., 2d Sess. 370 (1946).
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APA or to hearings otherwise provided by statute 13 Sections 7 and
8, which establish the standards for agency hearings,3" apply only
to hearings4 5 required by the rule making36 or adjudication" 7
sections of the APA. Hearings regarding internal employee matters
of the agencies are not covered by these sections, 38 nor are they
otherwise provided by statute. Federal employees were formerly
granted a hearing upon dismissal only at the discretion of the
individual directing the dismissal, 34 9 except when removal or
suspension was for reasons in the interest of "national security." 30
However, in 1962, an Executive Order gave most federal employees
the right to hearings within their agency and review by the Civil
Service Commission,3 51 arguably providing a basis for application of
the A PA's substantial evidence test to review of employee dismissals.
In Charlton v. United States"' the Court of Appeals for the
Third Circuit held that the scope of judicial review of the Civil
Service Commission's affirmation of a government employee's
dismissal should not be limited to a determination that procedural
requirements had been satisfied but also should include an
examination of the administrative record to asertain that the agency
action is supported by substantial evidence and is not arbitrary,
capricious, or an abuse of discretion.353 An investigator for the
Internal Revenue Service was dismissed from his position for
allegedly failing to report an attempted bribe and failing to care
properly for official documents.14 On appeal to the IRS Regional
Commissioner, the hearing officer found sufficient evidence to
support the bribery charge but not to sustain the charge relating to
improper care of the official documents. 55 Rejecting this latter
343. 5 U.S.C. § 706(2)(E) (Supp. IV. 1969); see S. Doc. No. 248. 79th Cong.. 2d Sess.
39 (1946).
344. 5 U.S.C. §§ 556-57 (Supp. IV, 1969).
345. Id. § 556(a).
346. Id. § 553.
347. Id. § 554.
348. Id. § 554(a)(2).
349. Id. § 7501(b).
350. Id. §§ 7501(c).7532(c).
351. Exec. Order No. 10,987, 3 C.F.R. 519 (1964). 5 U.S.C.A. § 7501 (1967). Certain
"sensitive" agencies such as the Central Intelligence Agency were excluded from coverage by
this Order. Id. at 520.
352. 412 F.2d 390 (3d Cir. 1969).
353. Id. at 395.
354. Id. at 393 n.5.
355. Id.
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determination, the Regional Commission sustained both charges. On
further appeal to the Regional Office of the Civil Service
Commission and to the Civil Service Commission's Board of
Appeals and Review, the dismissal was affirmed on the grounds that
the record supported the charges, the removal was for such cause as
to promote the efficiency of the Internal Revenue Service, and
procedural requirements had been satisfied.356 Appeal to the district
court was dismissed on the reasoning that the limited scope of review
of the dismissal of government employees precluded further
investigation into the record once substantial compliance with
procedural requirements was shown.35 In reversing and remanding,
the Third Circuit announced that the scope of review should include
not only a determination whether procedural requirements have been
satisfied but also an examination of the record of the proceeding to
inquire whether the agency's action is supported by substantial
evidence and whether the agency has acted arbitrarily.Ps
The Third Circuit summarily disposed of the jurisdictional issue
by stating that the action was brought under section 10(a) of the
APA.31' The court of appeals was aware of the case authority upon
which the district court had limited its scope of review to the
question of whether the proper procedure was followed by the
agency,360 but determined that the broader scope of review of the
A PA had superseded prior judicial corrcepts'
It was recognized
that the disagreement between the hearing officer and the IRS
Regional Commissioner "particularly imposed upon. the District
Court the duty to review the administrative record.1 362 Thus, the
court concluded that the proper scope of review should include an
evaluation of procedural requirements and a determination whether
the action is supported by substantial evidence and whether it was
arbitrary, capricious, or an abuse of discretion. 363 A concurring
opinion agreed that review should consider procedure and
356.
357.
358.
359.
360.
361.
362.
363.

Id.
Id. at 391. The district court opinion is unreported.
Id. at 395.
5 U.S.C. § 702 (Supp. IV, 1969).
412 F.2d at 393.
Id. at 392, 395.
Id. at 393.
Id. at 395.
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arbitrariness, but asserted that the substantial evidence test should
not be utilized 6'
In determining the scope for review of employee dismissal
matters, two issues should be considered: the proper standard for
review and the difference in the application of the various possible
standards. As a matter of logic and upon giving meaning to each
portion of the APA, the concurring opinion in Charlton would
appear to be correct in its assertion that the Act does not require
the use of the substantial evidence test in the situation presented by
the instant case. Since the right to a hearing is provided by Executive
Order 65 rather than by statute, a precise reading of the Act supports
this position, for the substantial evidence test expressly applies only
to statutory hearings. 66 However, even when the courts proceed
under the section 10(e) standards, a considerable number of recent
opinions enunciate the substantial evidence test, but actually utilize
some lesser scope of review 7 There does appear to be a distinction
in the potential standards to be utilized under the A PA,368 although
"arbitrariness" has been defined as "not supported by substantial
evidence,"3" and "substantial" has been defined as "not arbitrary
or capricious."370 The separate listing of the several provisions in the
statute3P7 supports the position that the standards are different, since
to consider them otherwise would be to treat some portion of the
statute as mere surplusage3 7 A decision could be supported by
364. Id. (concurring opinion). Judge Stahl's concurrence provides a thorough analysis of
the relevant statutory, case, and scholastic authorities.
365. Exec. Order No. 10,987, 3 C.F.R. 519 (1964). 5 U.S.C.A. § 7501 (1967).

366. See notes 343-51 supra and accompanying text. See Boating Industry Ass'n v. Boyd,
409 F.2d 408, 411 (7th Cir. 1969) ("The 'substantial evidence' review . . . is applicable only
where the statute requires an agency hearing."), Borden Co. v. Freeman; 256 F. Supp. 592,
600-01 (D.N.J.). affd per curianz, 369 F.2d 404 (3d Cir. 1966). cert. denied, 386 U.S. 992

(1967).
367. 412 F.2d at 399 (concurring opinion). Clearly erroneous authority has been cited to
support the adoption of the substantial evidence test. For example, Holman v. United States,
383 F.2d 411 (Ct. Cl. 1967). utilized the substantial evidence test in an employee dismissal
case. citing as authority Moon v. Celebrezze, 340 F.2d 926. 930 (7th Cir. 1965). Moon does

utilize the substantial evidence test, but that action was brought under a Social Security
statute, 42 U.S.C. § 405(g) (1964), which, unlike government employee statutes, provides for
review.
368. 412 F.2d at 398 (concurring opinion).
369. O'Beirne v. Overholser, 193 F. Supp. 652, 656 (D.D.C.), rev'd on other grounds, 302
F.2d 852 (D.C. Cir. 1961).
370. De Moss v. United States. 218 F.2d 119, 122 (8th Cir. 1954), revdon other grounds.
349 U.S. 918 (1955).

371. 5 U.S.C. §§ 706(2)(A), 706(2)(E) (Supp. IV, 1969).
372. 412 F.2d at 398 (concurring opinion).
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substantial evidence yet be arbitrary and capricious due to a much
larger amount of contrary substantial evidence or to discriminatory
enforcement that reflects no rational policy"P A determination not
otherwise arbitrary and supported by some evidence would seem to
pass the arbitrariness test, but not the substantial evidence
criterion. 74 This could occur when the sole evidence in a case
consists of hearsay which is not considered to be substantial
evidence"15 but is admissible in an administrative hearing. 376 A
reasonable argument can be made that the scope of review in
employment matters should be more limited than review in other
types of administrative adjudications since the factors upon which
employment decisions are based, such as efficiency, are, in many
instances, solely matters of opinion. However, attempts to lessen the
scope of judicial review have not been successful.377 Although any
possible confusion could be eliminated by a statute including the
hearing requirement as announced by the Executive Order,3 7 it is
doubtful that the lack of such a statute will stop the trend toward
increased judicial supervision over governmental employment
0379
actions.
Another major employee dismissal case of 1969 dealt with a
second aspect of the scope of review of agency action: The failure
to relate a decision to the authorizing statute will be viewed by the
court as arbitra-y and capricious. In Norton v. Macy,'" the Court
of Appeals for the District of Columbia Circuit held that
homosexuality is not sufficient cause for the discharge of a veteran's
preference eligible employee without a showing that his homosexual
conduct is so related to his duties that his discharge will promote
373. Yick Wo v. Hopkins, 118 U.S. 356 (1886), provides an example of the latter.
374. 412 F.2d at 398 n.5 (concurring opinion).

375. Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938); Morelli v. United States,
177 Ct. Cl. 848, 853-54 (1966).

376. Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938); Cohen v. Perales, 412 F.2d
44 (5th Cir. 1969).
377. 4 DAvIs § 29.02, at 126, § 29.07, at 149.
378. The Executive Order continues to have preference over statutory enactments as a
method for promulgating policies for federal employees. For example, a recent Executive

Order reaffirmed the right of federal employees to join labor organizations. LaborManagement Relations in the Federal Service. Exec. Order No. 11,491, 34 Fed. Reg. 17,605

(1969).
379. 4 DAvis § 29.01, at 115.
380. 417 F.2d 1161 (D.C. Cir. 1969).
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the efficiency of the service. A NASA budget analyst"' arrested by
officers of the Washington, D.C. morals squad for a traffic offense
was subsequently held for questioning on suspicion of homosexual
activity. The employee allegedly conceded that he had engaged in
such activities while in high school and college and had occasionally
experienced homosexual desires while drinking but denied having any
knowledge of engaging in any homosexual activities during his adult
life. He stated, however, that he occasionally experienced blackouts
while drinking and claimed that such a blackout occurred during the
time of the incident which led to his arrest. Another man, who was
arrested with the employee, claimed that homosexual advances had
been attempted. As a result of this incident, NASA concluded that
the budget analyst was "unsuitable for further Government
employment" due to his "immoral, indecent, and disgraceful
conduct,"38 2 and this decision was sustained by a Civil Service
Appeals Examiner and the Board of Appeals and Review. In an
action for reinstatement brought against Chairman Macy of the
Civil Service Commission, the district court granted the defendant's
motion for a summary -judgment. The court of appeals reversed,
rejecting the Government's argument that the employee's
homosexual activities, which were proven to the satisfaction of the
court, amounted to sufficient cause for his removal.
Although a veteran's preference eligible employee is given
certain advantages over persons in the competitive service in securing
governmental employment 3 3 and has additional procedural rights in
a discharge proceeding,3u both types of employees may be dismissed
381. CIVIL SERVICE
CLASSIFICATION

COMMISSION

HANDBOOK.

QUALIFICATION

STANDARDS

FOR,

ACT POSITIONS, series GS-560 (1962), in defining a GS-14 budget analyst,

states: "Most of these positions require a knowledge of. . . work plans and work practices,
reporting on their relation to the budget, and the analysis and review of recommended budget
estimates... ."Id. at 1.
382. 417 F.2d at 1163.

383. The Veterans' Preference Act, ch. 287, 58 Stat. 387 (codified in scattered sections of
5 U.S.C.). gives armed forces veterans and certain of their relatives a preference over persons
in the competitive service in securing a government position. 5 U.S.C. § 2108 (Supp. IV,
1969). This is accomplished by giving "preference eligibles" extra points on entrance exams,
id. § 3309, selecting them first for certain positions, id. § 3310, allowing credit for military
'experience. id. § 331 1, and waiving physical disqualifications, id. § 3312.
384. Notice must be given to either a preference eligible or competitive service employee
before any adverse action is taken, 5 U.S.C. §§ 7501(b)(1), 7512(b)(1) (Supp. IV, 1969).
However, a preference eligible employee is entitled to answer such a notice personally as well
as in writing, id. § 7512(b)(2). Other employees are entitled only to the latter,
id. § 7501(b)(3). This right to a personal confrontation with the accusing party arguably
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"only for such cause as will promote the efficiency of the service. ' 3 5
The legislation fails to define what activities would fall within this
amorphous category, nor does it provide any standards for
measuring efficiency; however, the Civil Service Commission has
promulgated regulations allowing discharge for "criminal,
infamous, dishonest, immoral, or notoriously disgraceful
conduct. ' 386 Such language only indirectly relates to the concept of
efficiency and obviously allows a great deal of discretion in the
supervisory personnel. When an abuse of this discretion is alleged,
the proper scope of judicial review must be determined not only by
the "such cause" language of the statute and the interpretive rules,
but also by the concept of due process.
A most difficult problem is that of allegedly immoral conduct
when submitted as just cause for a dismissal. 'The trend of judicial
attitudes toward homosexuals among government employees can be
ascertained by a brief analysis of two opinions by the District of
Columbia Circuit. In Dew v. Halaby87 an air traffic controller was
discharged for "immoral conduct," having admitted to homosexual
activity in his youth prior to his government employment. The
employee argued that such conduct had no relation to his present
ability or to the efficiency of the service and entered into evidence a
psychiatric evaluation which indicated an absence of present
homosexual personality disorders. The lower court's judgment
sustaining the discharge was affirmed by the court of appeals, which
stated that it lacked the expertise required to impose its opinion in
derogation of that of the Commission and denied its ability to find
that there was no connection between those prior acts of
homosexuality and the efficiency of the service.P Although the court
claimed that the standard for review utilized was that the agency
action should stand unless "arbitrary and capricious,"' 389 it was
suggests that a hearing is required, but this construction has not received judicial acceptance.
See, e.g., Studemeyer v. Macy, 321 F.2d 386 (D.C. Cir.). cert. denied, 375 U.S. 934 (1963).
385. 5 U.S.C. §§ 7501(a), 7512(a) (Supp. IV, 1969).
386. 5 C.F.R. § 731.201(b) (1969).
387. 317 F.2d 582 (D.C. Cir. 1963), cert. dismissed by agreement of the parties, 379 U.S.
951 (1964).
388. "From the beginning the United States Civil Service has been based on standards of
character as well as fitness." 317 F.2d at 588. However, the court laid the groundwork for a
distinguishing factor utilized in Vorton by emphasizing the high degree of responsibility
required of an air traffic controller. Id. at 587.

389. Id. at 585.
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willing to assume a connection between "efficiency" and
"immorality." The dissenting judge unsuccessfully argued that a
factual inquiry was necessary to determine if there was an actual
connection between the acts admitted and the efficiency of the
service. This reluctance to review the merits of an agency's dismissal
decision has been evidenced by the majority of courts which have
spoken on the issue?90
However, in Scott v. Mac 39 ' the District of Columbia Circuit
refused to uphold the Commission's disqualfication of an applicant
for alleged homosexual conduct. Chief Judge Bazelon's opinion
appears to be based both on a constitutional right to be free from
defamation and stigma created by the arbitrary exercise of
governmental discretion and on a procedural lack of specificity,39
while the concurrence would reverse solely on the procedural
inadequacy of the failure to give the applicant notice of the specific
offenses with which he was charged.3 9 3 Judge Burger's dissent
concluded that the issue of improper notice had been waived by the
applicant's assertion that his private life was none of the
government's business, and consequently Dew was deemed
controlling?94 On remand, the Commission again refused to qualify
the applicant, purportedly due to his failure to respond to questions
regarding his private life. The district court's affirmance was again
reversed, apparently on the grounds that the Commission did not
clearly express the reasons for its actions and was suspected of
maintaining its original. position.9 5 Judge Burger properly chided the
court for evading the issue and failing to announce standards for the
future use of the Commission?9 6
In Norton, the District of Columbia Circuit has taken the first
step in response to Judge Burger's criticism. The court rejected the
390. E.g., Anonymous v. Macy, 398 F.2d 317 (5th Cir. 1968), ceri. denied. 393 U.S. 1041
(1969); Taylor v. United States Civil Serv. Comm'i, 374 F.2d 466 (9th Cir. 1967). The Fifth
Circuit apparently based its decision on the nonreviewability of a discretionary agency matter.
398 F.2d at 318.
391.-349 F.2d 182 (D.C. Cir. 1965). See generally L. JAFFE & N. NATHANSON. supra note
322, at 843-45; Note, Government-Created Employment Disabilities of the Homosexual, 82
HArv. L. REV. 1738, 1749 (1969).
392. 349 F.2d at 184-85.
393. Id. at 185.
394. Id. at 187, 190.
395. Scott v. Macy, 402 F.2d 644 (D.C. Cir. 1968).
396. Id. at 649 (dissenting opinion).
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arguments that the discharge of employees is entirely a matter of
executive discretion and that the courts have jurisdiction only to
inquire whether the agency followed the dismissal procedures
established by Congress. The court stated that it was within the
judiciary's authority to determine whether there had been a
reasonable use of discretion, and in so inquiring, to review the case
on its merits. The merits were then examined in order to isolate those
factors which would establish reasonable cause for the dismissal of
a homosexual. The court found the dismissal arbitrary because there
was no evidence to show that the private acts of homosexuality 97
had any effect upon the efficiency of the service. The court stated
that in order to sustain a dismissal, more will be needed than a
showing of mere embarrassment to the service, a justification which
has been considered sufficient for the dismissal of financially
irresponsible employees. 3 8 The court placed upon the agency the
burden of showing that a determination of a connection between the
efficiency of the service and the objectionable conduct had been
made prior to the dismissal 99 This requirement was derived from
the standards of constitutional due process rather than from those
of the APA, yet clearly indicates the meaning of section 10(e)'s
scope of review of arbitrary and capricious action"O as well as that
which is "contrary to constitutional right." 01
Although the Norton court may have inadequately considered
the homosexual's vulnerability to "public reproach and private
extortion,"4 01 the case represented a relatively easy vehicle for
extending judicial control over governmental employment policies.
First, more stringent due process requirements are called for when
constitutionally protected rights may be infringed by the imposition
of a "badge of infamy"40 3 and the intrusion of "that ill-defined area
397. Homosexuality is not necessarily a crime in the District of Columbia. Rittenhour v.
District of Columbia, 163 A.2d 558 (D.C. Ct. Mun. App. 1960).
398. See. e.g., Jenkins v. Macy. 357 F.2d 62 (8th Cir. 1965).
399. "A reviewing court must at least be able to discern some reasonably foreseeable,
specific connection between an employee's potentially embarrassing conduct and the efficiency
of the service. Once the connection is established, then it is for the agency and the Commission
to decide whether it outweighs the loss to the service of a particular competent employee."
417 F.2d at 1167.
400. 5 U.S.C. § 706(2)(A) (Supp. IV. 1969).
401. Id. § 706(2)(B).
402. 417 F.2d at 1169 (Tamm. J.. dissenting).
403. Id. at 1164.
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of privacy." '0 Second, the employee's position was neither
concerned with defense or foreign affairs where compromise can
endanger national security'05 nor one with particularly stringent
demands for stability such as might be required for the air traffic
controller involved in Dew.4 " Finally, and most damaging to the
Commission's position, the NASA supervisor testified that Norton
was competent and doing very good work.4! The official was not
worried about the incident's effect on the employee's performance,
thought that there was no security problem, and inquired if there was
some way "around this kind of problem."' 08 Certainly this
commentary is inconsistent with inefficiency. Thus, prediction is
difficult regarding possible extensions of Norton's determination
that a court will not take "judicial notice" that particular conduct
unfavorably affects an agency's efficiency, but that it will place upon
the agency the burden of showing at least "some reasonably
foreseeable, specific connection between an employee's potentially
embarrassing conduct and the efficiency of the service."'' 9 Norton
is a welcome mandate that government agencies should remain
neutral when the moral aspects of homosexuality are at issue.410
Moreover, even though extension of this rationale into areas not
involving moral issues or basic constitutional rights should not be
made without a careful consideration of the need for reasonable
discretion in personnel policies, the opinion has substantially
clarified the necessary findings an agency must make prior to an
employee's discharge in the name of "efficiency."
Review Procedures Where New Facts Intervene Between Hearing
Examiner's and Agency's Decision
The much discussed fact of administrative delay can create a
troublesome procedural problem: Should a reviewing court enforce
an agency order which may be inappropriate because it is no longer
relevant to the situation which the order was originally intended to
correct?"' It is not uncommon for administrative proceedings to
404.
405.
406.
407.

Id.; cf. Griswold v. Connecticut. 381 U.S. 479 (1965).
417 F.2d at 1162. 1166.
Id. at 1166.
Id. at 1166-67.

408. Id.
409. Id. at 1167.
410. See generally 82 HARV. L. REV.. supra note 391.
411. See NLRB v. Staub Cleaners. Inc., 418 F.2d 1086. 1090-91 (2d Cir. 1969) (Lumbard.
C.J., dissenting),petitionfor ceri. filed. 38 U.S.L.W. 3341 (U S. Feb. 24. 1970) (No. 1232).
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continue several years before the matter is presented to a court for
review;412 therefore, it should not be surprising that "staleness" of
the administrative order sometimes becomes an issue when a court
is finally called upon to review. A recent FTC proceeding illustrates
one judicial response to a stale administrative record.
In Columbia Broadcasting System, Inc. v. FTC, 3 the Seventh
Circuit remanded to the Commission for additional evidence where
significant changes in the market structure had occurred since the
examiner had made his findings, holding that this additional
evidence was needed to determine whether the FTC's cease and desist
order should be enforced. In 1960, Columbia Records was one of the
three largest manufacturers and sellers of phonographic records. 4'"
Columbia sold its records either through distributors, who resold
them to subdistributors or independent retailers, or through its
record club, which was formed in 1955 to allow the purchase of
records by mail through a "subscription" membership. After selling
only Columbia products from 1955 to 1958, the club began to enter
into licensing agreements with several small record manufacturers so
that it might sell their records and diversify its catalog. These
agreements, which were effective for one to three years with options
to renew; prohibited the record manufacturers from selling their
records to other clubs, but did allow sale to wholesalers who might
then sell to other clubs. As a result of these functionally exclusive
agreements, in order for a competitor to acquire a licensor's record
it was forced to pay a wholesaler two to three times as much as
Columbia paid for the same record? 5 By 1960, Columbia, R.C.A.,
and Capitol accounted for over 90 percent of the club market sales,
with Columbia making more than one-half of the club sales. In 1962
the FTC charged Columbia with violating section 5 of the Federal
Trade Commission Act."1 The complaint was dismissed in 1964 by
412. See ABA, REPORT OF THE ABA COMMISSION TO STUDY THE FEDERAL TRADE
COMMISSION 28-32 (1969); Goldman, Administrative Delay and Judicial Relief, 66 MICH. L.
REV. 1423 (1968); Long, Administrative Proceedings:Their Time and Cost Can Be Cut Down.
49 A.B.A.J. 833 (1963); Note, JudicialAcceleration of the Administrative Process: The Right
to Relief Fro'n Unduly ProtractedProceedings,72 YALE L.J. 574 (1963).
413. 414 F.2d 974 (7th Cir. 1969), cert. denied, 90 S.Ct. 903 (1970).
414. Id. at 976.
415. Under the exclusive agreements, Columbia paid 87.5 cents for a licensor's record while
a competitor, either retailer or club, had to pay between $1.60 and $2.47 to acquire the same
record from a wholesaler. Id. at 976-77.
416. § 5(a)(1). 15 U.S.C. § 45(a)(1) (1964). "Unfair methods of competition in
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the hearing examiner, but in 1967 the Commission reversed and held
that the exclusive licensing agreements violated section 5 in that they
had the effect of barring new entrants from the club market.,' The
FTC entered a cease and desist order prohibiting the exclusive
licensing agreements, basing its decision on evidence gathered
principally in 1960 and 1961 which showed that the only significant
entries into club operations after 1955 were R.C.A. and Capitolts
However, four new clubs entered the market after the examiner
closed the hearings, with one claiming to be the second largest in the
industry." 's The court, although agreeing with the Commission's
designation of the record club market as the relevant market, refused
to enforce the agency's order and remanded to the Commission to
obtain further evidence as to the present market structure.
After the FTC's issuance of a cease and desist order, the Federal
Trade Commission Act allows the aggrieved party to file a petition
for review with a federal court of appeals within 60 days, requesting
that the order be set aside or modified.20 Frequently the primary
question in reviewing a cease and desist order is whether the findings
upon which the order is predicated are supported by substantial
evidenceP Arguably, substantial evidence no longer exists when an
commerce, and unfair or deceptive acts or practices in commerce, are hereby declared
unlawful." Id.
417. Columbia Broadcasting Sys.. Inc., 3 TRADE REG. REP. (Complaints. Orders &

Stipulations) T 18,037, at 20,452 (FTC 1967).
418. Id. at 20,456 n.29.
419. 414 F.2d at 977-78. It appears that the court was principally concerned with changes in
market structure which occurred between 1961-62, when the evidence was gathered, and 1967,

when the FTC finally issued the cease and desist order. Arguably, the court would also look
at any significant changes that occur from the time of the agency decision to its review of tht
order since a cease and desist order operates prospectively and should be based on reasonabl
current evidence. See note 433 infra and accompanying text.
420. 15 U.S.C. § 45(c) (1964). The review may be obtained in any circuit where the

method of competition or the act or practice was used or where the respondent resides or
carries on business. The statutes governing judiicial review of agency orders are very similar

in their provisions allowing the aggrieved party to file a petition for review. See. e.g.,
Subversive Activities Control Act. 50 U.S.C. § 793 (1964); Communications Act of 1934, 47
U.S.C. §§ 402(b), ( ) (1964); National Labor Relations Act. 29 U.S.C. § 160(0 (1964);
Federal Power Act, 16 U.S.C. § 8251(b) (1964).
421. The Federal Trade Commission Act provides: "The findings of the Commission as to
the facts, if supported by evidence, shall be conclusive." 15 U.S.C. § 45(c) (1964). The
Administrative Procedure Act § 10(e), 5 U.S.C. § 706(2) (Supp. IV. 1969), provides that the

reviewing court shall -...

hold unlawful or set aside agency action, findings, and conclusions

"See. e.g.. Universal Camera
found to be . . , (E) unsupported by substantial evidence ....
Corp. v. NLRB. 340 U.S. 474 (1951); Evis Mfg. Co. v. FTC. 287 F 2d 831. 848 (9th Cir.).
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agency order is based on a stale record. An assertion that a change
in circumstances since the findings were made renders enforcement

of the cease and desist order unjust presents two interrelated
problems: To what extent must conditions change before a court will
not enforce an agency order, and what is the best procedure to use
to obtain further evidence while keeping the proper perspective on
the respective functions of the reviewing court and the administrative
agency. Although apparently no cases have been remanded to the
FTC because of a change in market structure, other types of cases

indicate some of the factors courts have considered in deciding what
type of, or how much, change makes an agency record stale and if
it is stale, what action should then be taken. Most often records are

deemed stale when the reviewing court discovers some "special
factor" and not when the aggrieved party has simply urged that the
agency record was made several years ago. 422 If the court determines
the record to be stale, it will normally remand for the taking of

further evidence by the agency 2 Most of the statutes governing the
federal agencies have similar provisions which allow the reviewing
court to remand for additional evidence "upon such terms and
' 42
conditions as to the court may seem proper. 1

Upon claims by a drug manufacturer, in an FTC deceptive

advertising case, that results from a controlled clinical test showing
the therapeutic value of the drug had become available along with

300 questionnaires recently returned from doctors concerning
experience with the questioned formula, the court remanded for

further evidence but enforced the cease and desist order in the
interim.'

Pending the evaluation of the new evidence, the need to

cert. denied, 368 U.S. 824 (1961); Feil v. FTC, 285 F.2d 879, 882-83 (9th Cir. 1960); Erickson
v. FTC, 272 F.2d 318. 321 (7th Cir. 1959), cert. denied, 362 U.S. 940 (1960): E.F. Drew &
Co. v. FTC, 235 F.2d 735, 740-41 (2d Cir. 1956). cert. denied, 352 U.S. 969 (1957); Standard
Distributors, Inc. v. FTC, 211 F.2d 7, 12 (2d Cir. 1954); Kidder Oil Co. v. FTC, 117 F.2d
892, 894 (7th Cir. 1941).
422. See NLRB v. Staub Cleaners, Inc., 418 F.2d 1086, 1089 (2d Cir. 1969). petition for
cert. filed, 38 U.S.L.W. 3341 (U.S. Feb. 24. 1970) (No. 1232), Carter Products. Inc. v. FTC,
268 F.2d 461,498 (9th Cir.), cert. denied, 361 U.S. 884 (1959).
423. See notes 425, 431, 434, & 437 infra and accompanying text.
424. See. e.g., Subversive Activities Control Act § 14(a), 50 U.S.C. § 793(a) (1964);
National Labor Relations Act § 10(e). 29 U.S.C. § 160(e) (1964); Federal Power
Act § 16(b), 16 U.S.C. § 8251(b) (1964); Natural Gas Act § 19(b), 15 U.S.C. § 717(r)
(1964); Public Utility Holding Company Act § 24(a), 15 U.S.C. § 79x(a) (1964).
425. Dolcin Corp. v. FTC. 219 F.2d 742. 750-51 (D.C. Cir. 1954). cert. denied, 348 U.S.
981 (1955).
If either party shall apply to the court for leave to adduce additional evidence, and shall
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protect the public from misleading advertising which would perhaps
cause many persons to postpone more effective treatment and waste
their funds on an ineffective product was felt to outweigh the
company's interest in possible loss of profits.2 6 In another FTC
case, where the cease and desist order of the Commission was
entered 12 years after the proceedings were commenced and six years
after the last evidence was taken, the court of appeals simply vacated
the Commission's cease and desist order." 7 The court pointed out
that the complaint had originated in large part from sales methods
used in selling encyclopedias, but since the petitioner had ended its
relationship with the publisher nine years earlier, the situation which
the order was originally designed to remedy had materially
changed. 2 In two recent cases, the Supreme Court refused to
enforce orders requiring "Communist-front" groups to register
under the Subversive Activities Control Act, 2 1 citing the staleness of
the administrative record as a reason for remand. 30 In the first of
these cases, the Board's 1960 decision vas based on evidence taken
at a 1955 hearing. 3' In a per curiam opinion, the Court emphasized
the fact that one of the organization's chief functionaries, upon
whose activities a large part of the record was based, had died in
1959, and the organization's activities after his death were not
reflected in the record.13 2 The Court reasoned that since a
show to the satisfaction of the court that such additional evidence is material and that
there were reasonable grounds for the failure to adduce such evidence in the proceeding
before the Commission, the court may order such additional evidence to be taken before
the Commission and to be adduced upon the hearing in such a manner and upon such
terms and conditions as to the court may seemt proper. 15 U.S.C. § 45(c) (1964)
(emphasis added).
This provision allows the court to use its discretion as to whether the cease and desist order
should go into effect while the additional evidence is being gathered or whether the order
should be stayed until the Commission is able to make another judgment on the basis of its
further study.
426. 219 F.2d at 750-51.
427. New Standard Publishing Co. v. FTC. 194 F.2d 181 (4th Cir. 1952).
428. Id. at 182.
429. 64 Stat. 987 (1950), as amended, 50 U.S.C. §§ 781-98 (1964).
430. Although SACB cases are perhaps unique, and the device of remand is admittedly used
to avoid deciding serious constitutional questions, the Supreme Court's disposition of these
cases sheds light on the factors which provide a basis for remand due to staleness. For a good
discussion of these two cases in that context, see Freedman, The Uses and Limits of Remand
in Administrative Law: Staleness of the Record, I15 U. PA. L. REv. 145 (1966).
431. American Comm. for Protection of Foreign Born v. SACB, 380 U.S. 503 (1965),
vacating and remanding per curiam 331 F.2d 53 (D.C. Cir. 1963).
432. Id. at 504-05.
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registration order operates prospectively, reasonably current
evidence is necessary to justify an order.4 In the second case the
Court merely pointed out that the record was more than 10 years
old.'Although the Communications Act3 does not confer specific
436
authority for remand as do most other governing statutes,
reviewing courts, relying on their general equity powers, have
remanded to the FCC when the administrative record disclosed
factors which indicated that enforcement of the order would not
further the purposes of the Communications Act.43 7 The issue of
staleness was raised in several NLRB cases before courts of
appeal,4 38 but in 1962 the Supreme Court curtly dismissed the
argument.13 In the 1969 case of NLRB v. Staub Cleaners, Inc., 440
where unexplained delays by the Board caused the proceedings to be
protracted over a period of six years, the Second Circuit, citing the
1962 Supreme Court decision, enforced a bargaining order even
though it was a "stale mandate." The dissent vigorously urged that
almost all of the delay could be attributed to the Board and that
because of such delay 90 percent of the workers who voted in the
1963 election were no longer with the employer in 1969.11 The
factors which make a record so stale that a court will not enforce
an order based upon that record necessarily vary with the particular
case, but generally the courts have more readily refused to enforce
agency orders if they could easily identify some "special factor,"
such as a death, a specific new business relationship, or new medical
testimony, which clearly renders the record stale.
433. id. at 505.
434. Veterans of the Abraham Lincoln Brigade v. SACB, 380 U.S. 513. 514 (1965).
vacating and remanding 311 F.2d 64 (D.C. Cir. 1963).
435. 47 U.S.C. § 402(h) (1964).
436. See note 420 supra and accompanying text.
437. See, e.g., WORZ, Inc. v. FCC, 345 F.2d 85 (D.C. Cir.), cert. denied, 382 U.S. 893
(1965) (record 10 years old); Southland Television Co: v.: FCC, 266 F.2d 686 (D.C. Cir. 1959)
(death of a partner of an applicant while the case was on*appeal); Fleming v. FCC, 225 F.2d
523 (D.C. Cir. 1955) (death of a partner of an applicant while the case was on appeal).
438. See, e.g., Deering Milliken, Inc. v. Johnston, 295 F.2d 836 (4th Cir. 1961); NLRB v.
Superior Fireproof Door & Sash Co., 289 F.2d 713 (2d Cir. 1961); NLRB v. Eanet, 179 F.2d
15 (2d Cir. 1949); NLRB v. Norfolk Shipbuilding & Drydock Corp., 172 F.2d 813 (4th Cir.

1949).
439. NLRB v. Katz, 369 U.S. 736, 748 n.16 (1962).
440. 418 F.2d 1086 (2d Cir. 1969), petition for cert. filed, 38 U.S.L.W. 3341 (U.S. Feb.
24, 1970) (No. 1232).
441. Id. at 1090 (Lumbard, C.J., dissenting).
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Even after a court of appeals has affirmed an FTC decision
ordering a company to cease and desist, the proceedings can be
reopened by the Commission if a change in circumstances warrants
such action4 If the Commission refuses to reopen the proceedings,
the court of appeals can compel it to do so if it believes the
Commission is abusing its discretion in refusing to hear the
additional evidence.'

In American Chain & Cable Co. v. FTC,'

after the court of appeals had affirmed a cease and desist order, the
petitioner filed a motion with the Commission asking that
enforcement be stayed because of war conditions and indicating that
recommendations supporting a stay would be forthcoming from the
War Production Board and fhe War and Navy Departments. The
Commission declined to entertain the motion, considering itself
powerless to modify an order already affirmed by the court of
appeals. On appeal, however, the court pointed out that the necessity
for modification might be as great after affirmance as in the
situation where an order has become final by reason of failure to file
a petition for review, and the Commission clearly has the power to
442. American Chain & Cable Co. v. FTC, 142 F.2d 909 (4th Cir. 1944). In Mine Workers
Local 15 v. Eagle-Picher Mining a Smelting Co., 325 U.S. 335. 342 (1945). the Supreme
Court approved American Chain and explained that since the Commission clearly has the
power to modify an order which has become final by lack of filing a petition for review, 15
U.S.C. § 45(b) (1964). it must also have the power to modify an order which has become
final by court decree. The FTC's Rules of Practice, 16 C.F.R. § 3.71 (1969) provide:
Except while pending in a U.S. court of appeals on a petition for review (after the
transcript of the record has been filed) or in the U.S. Supreme Court, a proceeding
may be reopened by the Commission at any time. Such a reopening may be either on
the Commission's own initiative or on the request of any party to the proceeding.
The Rules further provide:
Whenever any person subject to a decision containing a rule or order which has become
effective, or an order to cease and desist which has become final, is of the opinion that
changed conditions of fact or law require that said rule or order be altered, modified,
or set aside, or that the public interest so requires, such person may file with the
Commission a petition requesting a reopening of the proceeding for that purpose. The
petition shall state the changes desired, the grounds therefor, and shall include, when
available, such supporting evidence and argument as will in the absence of a contest
provide the basis for a Commission decision on the petition. Within thirty (30) days
after service of such a petition, the Director of the appropriate bureau of the
Commission shall file an answer. Id. § 3.72(b)(2).
443. American Chain & Cable Co. v. FTC, 142 F.2d 909, 912 (4th Cir. 1944). The court
reasoned that if it had the power to review any modification of an order by the Commission,
15 U.S.C. § 45(c) (1964), it had the power to compel the Commission to exercise the power
with which it is vested. Id; cf. Mine Workers Local 15 v. Eagle-Picher Mining & Smelting
Co., 325 U.S. 335, 342 (1944) (dictum).
444. 142 F.2d 909 (4th Cir. 1944).
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instance.45

modify in the latter
The court, emphasizing the change
of circumstances brought about by the war, directed the Commission
to consider American Chain's motion for modification of the cease
and desist order."' In an earlier decision the Supreme Court ordered
the ICC to hold a rehearing on a rate order when a railroad alleged
that the Depression had greatly changed the economic conditions

upon which the order was based.44 7 The ICC had refused to reopen
the proceedings, but the Court stated the Commission's reasons for
denying the rehearing were "without force when overruling economic
forces have made the record before the Commission irresponsive to
448
present conditions."
A similar abuse of discretion was implicitly found in Columbia
Broadcasting. By remanding to the Commission for further evidence
as to the present structure of the market, the court was, in effect,
holding that the cease and desist order might not be justified under
the present circumstances. The court agreed with the Commission's
reasoning that under the Brown Shoe4 test the club market was the
relevant market in which to determine whether or not there was
"unfair competition," but it disagreed with some of the conclusions
drawn by the Commission in analyzing that market. The
445. See note 442 supra. But see Mine Workers Local 15 v. Eagle-Picher Mining &
Smelting Co., 325 U.S. 335, 342 (1944), where the Supreme Court explained that the National
Labor Relations Act § 10(d), 29 U.S.C. § 160(d) (1964), differs from the Trade Commission
Act in not vesting the NLRB with power to modify a decree after it has become Final. The
language in the Federal Trade Commission Act giving the Commission the power to modify'
orders which have become final by lack of filing a petition for review, 15 U.S.C. § 45(b)
(1964), is unique among the statutes governing the agencies. If the dictum of the Supreme
Court in Eagle-Picher is applicable to other agencies, then these agencies would lack the power
,to modify an order after court affirmance.
446. 142 F.2d at 912.
447. Atchison, T. & S. F. Ry. v. United States, 284 U.S. 248 (1932), rev'g 51 F.2d 510
(N.D. Ill. 1931). Compare ICC v. Jersey City, 322 U.S. 503 (1944), where the Court held
the Commission acted within its discretion in refusing to reopen the proceedings because of
changed circumstances, and referring to the Atchison decision stated: "Only once in the
history of administrative law has this court reversed a Commission for refusing to grant a
rehearing on the contention that the record was 'stale.'" Id. at 515.
448. 284 U.S. at 261-62.
449. In Brown Shoe Co. v. United States, 370 U.S. 294 (1962), the Court held that within
a product market well-defined submarkets may exist which constitute product markets for
antitrust purposes. The Court said:
The boundaries of such a submarket may be determined by examining such practical
indicia as industry or public recognition of the submarket as a separate economic
entity, the product's peculiar characteristics and uses, unique production facilities.
distinct customers, distinct prices, sensitivity to price changes, and specialized vendors.
Id. at 325.
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Commission had viewed the exclusive licensing agreements, plus the
fact that the "Big Three" were integrated, as having the same effect
as a horizontal merger between the club and the licensors.to Thus
the Commission analyzed the agreements in terms of the
Philadelphia National Bank rule which prohibits a consolidation
that "produces a firm controlling an undue percentage share of the
relevant market ...

."I" In 1960 Columbia made over half of the

club market sales and with R.C.A. and Capitol, accounted for 90
percent of the market; thus, viewed in terms of "undue percentage
share of the relevant market," the Commission decision was
predictable 52 But the court viewed the agreements in a somewhat
different light: "[W]e categorize the relation as in the nature of a
horizontal merger with the effects of a vertical merger."45 And the
court determined that in analyzing vertical mergers the Supreme
Court had looked more to the degree of market foreclosure and the
ease of entry as primary factors and not so much to whether a firm
controlled an undue percentage share of the market.' 5 ' Although the
exclusive agreements had forclosed 60 percent of the market from
new club entrants, the court questioned the importance of this factor
in a market which had undergone significant changes since the
findings had been made. 5 ' The Commission, believing that
Columbia's cost advantage' allowed no significant competitors into
the club market, had stated that "[e]limination of this cost barrier
can reasonably be expected to make the club market substantially
more attractive to potential entrants .

.

...

"

But the court knew

that four new clubs had entered the market since 1963 and held that
further evidence was necessary to determine whether supplies of
records had actually been foreclosed from other clubs and whether
450. 3 TRADE REG. REp. (Complaints, Orders & Stipulations) 1 18,037, at 20,456.
451. United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 363 (1963). In its opinion
the Commission said: "'The factual situation before us . . . falls squarely within the rule of
Philadelphia Nat'l Bank .
3 TRADE REG. REP. (Complaints, Orders & Stipulations)
T 18,037, at 20,456.
452. See United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 364-66 (1963); FTC v.
Motion Picture Advertising Serv. Co., 344 U.S. 392 (1953). See also B. BOCK, MERGERS AND
MARKETS 84-86 (5th ed. 1966).

453.
454.
455.
456.
457.

414 F.2d at 980 (emphasis added).
Id.
Id. at 981-82.
See note 415 supra and accompanying text.
3 TRADE REG. RE]!. (Complaints, Orders & Stipulations) T 18,037, at 20,459.
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new clubs had actually been barred from entering the market.45 The
dissenting judge argued that the better procedure would be to affirm
and then let Columbia bear the "burden of showing before the
Commission that justice requires modification in view of changed
market conditions." 45 ' He reminded the majority that the problem
may be in the nature of the administrative process itself, and that
the procedure employed by the majority may be self-defeating in that
by the time the market structure is sufficiently re-examined, the
hearing examiner's decision filed, and the Commission's order
entered, the market probably will have undergone further significant
changes, laying the groundwork for another petition for review to be
filed citing the changed market conditions.46 Although both the
majority and the dissent recognize that changed circumstances might
require modification of the Commission order, they differed as to the
best procedure to obtain that review.
Columbia Broadcasting raises, and leaves unanswered, many
questions concerning the staleness problem. It is not likely the
decision will prove a generative precedent for remanding whenever
the aggrieved party simply alleges that the record is stale because the
findings were made several years ago. Instead, the decision appears
limited by its own "special factors." The fact that the court
analyzed the agreements as having the effect of a vertical merger,
and thus emphasized ease of entry and extent of foreclosure more
than increased concentration, was perhaps the primary consideration
in the decision to remand. " ' If the court had viewed the agreements
as a horizontal merger and looked principally to the increase in
market shares and concentration, the significance of the four new
kentrants might not have been so readily apparent. The majority
could easily question the Commission's reasoning that the price
differential would bar new clubs from entering the market when
there were four new clubs since 1963, with one already claiming to
be the second largest in the industry. It is perhaps worth noting that
the majority's analysis in determining the effect of the delay on
market structure required much more sophistication than is
458. 414 F.2d at 981. The majority also recognized the rapid change in consumer tastes
that brought about change in the entire record industry. Id.
459. Id. at 983.
460. See ICC v. Jersey City, 322 U.S. 503, 514 (1944).
461. See Brown Shoe Co. v. United States, 370 U.S. 294, 328 (1962). See also B. BOCK,
supranote 452, at 49-140. See note 454 supra and accompanying text.
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necessary to deem a record stale by virtue of such readily apparent
events as death" 2 or the Depression.463 The dissent, in arguing for
simple affirmance, appeared to minimize the importance of the four
new clubs as a "special factor" and spoke generally of the delay
inherent in the administrative process. By remanding to the
Commission the majority was of necessity making a judgment as to
the usefulness of the additional evidence. 4 However, a court
certainly should not remand to an administrative agency unless it
has some basis for believing that the intervening changes are relevant
to the agency's standards of decision. In Columbia Broadcastingthe
court had good reason to believe that the additional evidence might
show such a change in market structure as to render the
Commission's order unjustifiable. Furthermore, it would serve no
purpose to affirm and make Columbia petition to reopen, if the
court views the evidence as so material that the Commission would
be abusing its discretion in not reopening the case.465 If Columbia
had to petition the Commission to reopen, and the Commission
refused, Columbia would then have to bring suit to compel the
reopening of the proceeding. This procedure would further delay the
already protracted proceedings. The purpose of judicial review-"to
secure a just result with a minimum of technical
requirements" 4 6 -would be better served by remanding. In returning
the case to the administrative body to study the changed
circumstances, the court is not intruding upon the administrative
process, but simply ensuring that the task of gathering and
evaluating the additional evidence is performed at the proper
level-the agency."' The majority could have remanded for further
evidence while at the same time enforcing the cease and desist order,
462. See notes 432 & 437 supra and accompanying text.

463. See note 447 supra and accompanying text.
464. See FTC v. Washington Fish & Oyster Co., 271 F.2d 39, 43 (9th Cir. 1959);

Independent Grocers Alliance Distrib. Co. v. FTC, 203 F.2d 941 (7th Cir. 1953). The
governing statutes allow remand only when the court is satisfied that the additional evidence
would be material. See. e.g., National Labor Relations Act, 29 U.S.C. § 160(e) (1964);

Public Utility Holding Company Act, 15 U.S.C. § 79x(a) (1964): Federal Trade Commission
Act, 15 U.S.C. § 45(c) (1964).
465. As pointed out above, the court has the power to compel the Commission to reopen
if it believes that circumstances warrant. See note 443 supra and accompanying text. So if
the court believes that it would order the Commission to reopen in the event that it refused
Columbia's petition to do so, nothing would seem to be gained by affirming.
466. Ford Motor Co. v. NLRB, 305 U.S. 364, 373 (1939).
467. Id. at 374
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required;4"

had it determined that the public interest so
thus, the
procedure the dissent advised does not have the merit of being the

only way the order can be enforced while further evidence is
gathered. Just as it is important to look at the possible injury to the

public if the order is not enforced, the court must look to the
possible injury to the company if the order is unjustly enforced. In

this case the possibility of public injury is not such as it was in the
situation where the public might have been wasting money on an

ineffective product or postponing needed medical treatment.469 But
Columbia might be unjustly injured if the order were to be enforced

for several years before additional evidence showed that the cease
and desist order should not have been sustained. No doubt there is
great value in bringing finality to the administrative process470 and

every change in circumstances cannot be cause for remand; but
where it appears, as it did in Columbia Broadcasting, that the

proposed order might be inappropriate because the situation which
it was intended to remedy has significantly changed,4 71 the best
procedure is to remand.
Remedy for Agency's Failure to Comply with Court's Directive on
Remand
In Office of Communication of United Church of Christ v.

1 2 the District of Columbia Circuit faced the problem of
FCC47
devising a remedy for agency "proceedings on [earlier] remand

[which] had been hopelessly bungled. '4 73 The "bungling" occurred

when an FCC examiner failed to follow the court's instructions on
remand47 4 by erroneously imposing the burden of "proof" on an
468. See note 425 supra.
469. See note 416 supra and accompanying text.
470. There is also great value in accelerating the administrative process, and perhaps the
Columbia majority hoped that by not enforcing the order, it would prod the Commission to
expedite its processes. See, e.g., NLRB v. Staub Cleaners, Inc., 418 F.2d 1086, 1092-93 (2d
Cir. 1969) (Lumbard, C.J., dissenting), petition for cert. filed, 38 U.S.L.W. 3341 (U.S. Feb.
24, 1970) (No. 1232).
471. See id. at 1090-92; New Standard Publishing Co. v. FTC, 194 F.2d 181, 183 (4th Cir.
1952); NLRB v. Norfolk Shipbuilding & Drydock Corp., 172 F.2d 813, 815-16 (4th Cir.
1949). In NLRB v. Eanet, 179 F.2d 15 (D.C. Cir. 1949), the court said: -[E]ntry of decrees
unrelated to present reality is not countenanced by our jurisprudence." Id. at 21.
472. 25 AD. L.2D 375 (D.C. Cir. June 20, 1969).
473. 17 P & F RADIO REc. 2D
10:301, 10:309, at 2002 (D.C. Cir. Sept. 5, 1969),
denying rehearing to 25 AD. L.2D 375 (D.C. Cir. June 20, 1969).
474. 359 F.2d 994 (D.C. Cir. 1966).
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intervenor in a television license renewal hearing. In response, the
court vacated the FCC's license grant and remanded for the
acceptance of new license applications 7
A brief consideration of the prior proceedings in Church of
Christ is necessary to appreciate this latest decision. In a license
renewal proceeding, the FCC had denied standing to the Office of
Communication of the United Church of Christ as an intervenor to
protest the renewal of a license for station WLBT, Jackson,
Mississippi 76 The intervenor objected to the failure of the station to
provide balanced programming, especially with respect to racial
issues. Although intervention was not granted, the FCC recognized
the station's deficiencies and granted only a one year renewal rather
than the normal three year term. The court of appeals determined
that the Office did have standing as a representative member of the
public although there was no allegation of the traditional bases of
standing before the FCC-harm to economic interest or electrical
interference 7 This portion of the decision represented an early stage
in the continuing process of broadening the concept of standing
before administrative agencies to include groups with no specific
injury other than the potential injury to the public interest in
general 7 The court also determined that a full evidentiary hearing
would be required on remand although, since the FCC accepted the
Office's allegations regarding the racial bias of WLBT, there were
no disputed factual issues. Arguably, no hearing, or at least not a
full hearing, is required under the applicable statute 7 The court
refused the agency's request to supervise the hearing and, in an
attempt to correct an erroneous assumption by the FCC, stated that
the burden of going forward, not the burden of proof, should be
placed on the intervenor!"
475. 25 AD. L.2D at 385.
476. Lamar Life Broadcasting Co.. 5 P & F RADIO REG. 2D

10:309, at 207 (FCC 1965).

See generally 80 HARV. L. REV. 670 (1967).
477. 359 F.2d at 1000.
478. See, e.g., Scenl'c Hudson Preservation Conference v. FPC. 354 F.2d 608 (2d Cir. 1965).
See note 113 supra.
479. Communications Act of 1934 § 309, 47 U.S.C. § 309(e) (1964): Singer, Church of
Christ: Standing and the Evidentiary Hearing,55 GEo. L.J. 264, 277-84 (1966). Perhaps the
hearing should have been limited to the policy issue of granting a renewal to an admitted
violator for lack of a better applicant in the area. Id. at 283-84. If less than a full hearing
had been required, there would be no need for formal evidentiary rules and the right to crossexamination. Id. at 283 & nn.125-26.
480. 8 P & F RADIO REG. 2D
10:309. 51:254. at 2081 (D.C. Cir. 1966). See generally
Goldfarb, Administrative Agency Action After Remand, 18 W. RES. L. REv. 565 (1967).
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In the subsequent hearing, the intervenor was allowed to
participate but WLBT was granted a normal three. year license
renewal 8' despite some dispute within the agency regarding the
hearing's compliance with the agency's procedural rules. 48 2 The court
of appeals, somewhat amazed that the FCC could now- grant a full
three year renewal rather than the initial one year probationary
license, found that the examiner had displayed a "curious neutralityin-favor-of-the-licensee"4 and had erroneously placed the burden on
the intervenor to prove that WLBT's license renewal would not be
in the public interest.484 The court concluded that the agency's
determination was not supported by substantial evidence, therefore
requiring that the license grant be vacated. The FCC was directed
to invite new license applications, but WLBT was not disqualified
since the improper conduct of the hearing was primarily the FCC's
responsibility. 48
The remedy selected by the court is an extraordinary one, since
a reviewing court normally will not revise an agency's decision but
will merely reverse and remand."' Vacating the agency's grant is
even more unusual if a full evidentiary hearing is not actually
required by the applicable statute.487 While the action may have the
beneficial effect of admonishing the agency for noncompliance with
the court's previous order, it may also have the effect of punishing
the licensee8 8 for the conduct of a hearing in which the licensee
might legitimately have prevailed if given the opportunity to do so
under a proper application of the court's instructions.4 9 However,
the court of appeals was probably correct in its answer to the FCC's
allegation that "the court has improperly arrogated to itself a
.decision which assertedly is committed only to the Commission
481. Lamar Life Broadcasting Co., 13 P & F RADIO REG. 2D T 54:24(R), at 769 (FCC

1968).
482. Id. at 781 (Cox & Johnson, Comm'rs, dissenting).
483. 25 AD. L.2D at 379. The court had retained jurisdiction from the earlier appeal.
484. This placing of the burden was made more significant by the FCC's previous finding
that the licensee was "wanting." Id.

485. Id. at 385.
486. American Broadcasting Co. v. FCC, 191 F.2d 492 (D.C. Cir. 1951).
487. See note 479 supra and accompanying text.
488. Although the FCC was given permission to allow the licensee to continue operations
on an interim basis, it was also authorized to impound the station's earnings. 25 AD. L.2D at

385.
489. Cf. NLRB v. J.H. Rutter-Rex Mfg. Co., 396 U.S. 258 (1969).
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.
. "It is doubtful if Congress intended that a licensee should
be able to remain in possession indefinitely merely because the
Commission proves unable or unwilling to conduct proceedings
which will survive judicial scrutiny."49'
490. 17 P& F RADIO
491. Id.

REG. 2D at

2002.

