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POLICE CAPACITY TO COMPLY
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Both prior and subsequent to the Supreme Court decision in Miranda
v. Arizona, the author sent questionnaires to police and prosecutors
throughout the country soliciting information concerning their interrogation practices, the factors prompting these practices, and their
attitudes toward recent trends in the law of interrogation.In this article the author analyzes the findings of this survey and concludes that
judicial adoption of specific rules to govern police procedures is not
likely to promote the creation of a rationalsystem of criminal justice.
For this reason, he suggests that there be a realignment of roles in
which ultimate responsibility for policies, now assumed to be "police
business," is shifted to the city government, the prosecutor, and the
legislature.
Miranda v. Arizona' ended the Supreme Court's thirty years of exasperating struggle with various versions of the ambiguous voluntariness test and
replaced it with a rule requiring utilization of a warning carefully spelled
out by the Court. Two years before, Escobedo v. Illinois2 gave some hint of
the restiveness of the Court's majority in continuing on a case by case consideration of the voluntariness of confessions. Given these two decisions, so
seemingly dissimilar in the force and clarity of their message, how did police
* LL.B. 1951, Northwestern University; Member of the Illinois Bar. The survey
was partially financed by the University of Michigan Law School, William W. Cook
Fund; thanks are also due to the Marquette University Computing Center for tabulating the results and especially to Brian Walsh, Research Computer Analyst, for his
continuing help during the course of the tabulation. I would also like to thank Anna
Scheinman, who did most of the coding and compilations from the computer data,
and Margaret Cvetovich who typed the manuscript.
1384 U.S. 436 (1966).
378 U.S. 478 (1964).
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and prosecutors react to each? What were the warning practices of police
and prosecutors in the period between the two decisions? How successfully
did law enforcement officials "follow" Escobedo and anticipate Miranda?
How did they adapt to and comply with Miranda? Finally, what was
the content of such compliance and what lessons may be derived therefrom
to aid evaluation of the Supreme Court's role in the regulation of police behavior?
In order to obtain such information, questionnaires were mailed to police
and prosecutors across the country both before and after the Miranda
decision. The first of a series of questionnaires was mailed April 28, 1966
(hereinafter referred to as the Escobedo questionnaire),3 in an effort to ascertain the practices employed in warning suspects of their rights and in allowing access to counsel prior to the impending Miranda decision. The
questionnaire also requested estimates of the effect of warnings on confession rates and asked for police and prosecutor attitudes toward these
court-imposed restrictions. Responses were intended to reveal what gap, if
any, existed between these reported practices and the requisites of Miranda.4
This, in turn, would permit an evaluation of the impact of Miranda on police interrogation procedures.
Prior to the preparation of the results of this survey, there had been three
completed, published or reported studies of interrogation practices: a compilation by Vincent Piersante, then chief of detectives of the Detroit Police
Department; 5 a survey by Judge Nathan R. Sobel, Justice of the New York
Supreme Court;6 and that of Evelle J. Younger, district attorney of the
county of Los Angeles, California. 7 After the results of the survey were com3

The questions posed by the survey and the return obtained are recorded in

Appendix I.

' The response was good. Of the city police (cities 100,000 population or over)
57 percent of the departments which were sent questionnaires responded; 47 percent
of the prosecutors from these same cities responded; and 28 percent of the small city
police (cities of population about 25,000) responded. There was no follow-up mailing
to the small city police. For mailing statistics see Appendix I.
5
N. Y. Times, Feb. 28, 1966, at 18, col. 1.
6Sobel, Majority of Confessions "Useless"; Evidentiary Rules No Block to Prosecution, 3 T"Mr,, Feb./Mar., 1967, at 15.
7Younger, Results of a Survey Conducted in the District Attorney's Office of Los
Angeles County Regarding the Effect of the Miranda Decision Upon the Prosecution
of Felony Cases, 5 Am. CRM. L. Q. 32 (1966). There are a number of other current
or recent efforts to evaluate the impact of Miranda.In early 1967, the Senate Judiciary
Subcommittee on Constitutional Amendments, investigating possible legislative action
to counter Miranda, heard experts throughout the country, several of whom re-enforced
their testimony with local post-Miranda studies. See Kamisar, A Dissent from the
Miranda Dissents: Some Comments on the "New" Fifth Amendment and the Old
"Voluntariness" Test, 65 MIcH. L. Rlv. 59, 67-8 n.47 (1966); Kuh, Panalists' Comments, 54 Ky. L. REv. 499, 505 (1966). The Vera Institute of Justice is planning
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piled, several other studies were either published or in the process of being
published.8 The relevance of these studies to the survey conclusions is discussed in a subsequent section of this article. 9 For the most part, these
studies have attempted to evaluate the impact of Miranda or Escobedo in
particular jurisdictions by studying the practice of warning, either by direct
observation, by interviews with the participants, or through statistical analysis. 10 The present study, on the other hand, is a nation-wide survey by
questionnaires of what police and prosecutors say" their practices are and
what their estimate is of the effect of those practices on law enforcement. In
addition, information about the following is disclosed:
1. Comparative responses of metropolitan city police and prosecutors
to the same questions about practices and attitudes;
2. Variety of response to Escobedo within the same department;
3. Variety of response to Escobedo throughout the country;
4. Consistency of responses from police and prosecutors from the same
cities;
5. A profile of police and prosecutor attitudes and activities toward
interrogation just prior to Miranda.
number of broad surveys in New York City to gather further information about
the interrogation process." Letter from Paul L. Laskin to writer, May 26, 1967. The
Chicago Police Department has compiled statistics on the use of confession in police
work, some of which may be found in Seeburger & Wettick, Miranda in PittsburghA Statistical Study, 29 U. Prrr. L. REv. 1, 13-14 n.37 (1967) [hereinafter referred to
as the Pittsburgh Study]. Professor Lewis R. Katz of Case-Western Reserve Law
School is studying the impact of Miranda in Ohio. A study by the office of the state's
attorney, Cook County, Illinois, showed confessions by suspects to have dropped
"a

50 percent since the Escobedo decision. N. Y. Times, July 24, 1967, at 24, col. 1.
8
Medalie, Zeitz and Alexander, Custodial Police Interrogation in Our Nation's
Capital: The Attempt to Implement Miranda [hereinafter referred to as the Washington, D. C. Study] (still in manuscript form but scheduled for publication in the May,
1968 issue of the MNcmGAN LAW REvmw); Pittsburgh Study; Project, Interrogation
in New Haven: The Impact of Miranda, 76 YALE L. J. 1519 (1967) [hereinafter
referred to as the New Haven Study]; Note, A Postscript to the Miranda Project:
Interrogationof Draft Protesters, 77 YALE L. J.300 (1967) (an interesting follow-up
to the New Haven Study). See also U. S. PRESmENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF JUsTICn FIELD SuRVEY

M,

STUDrEs IN CRIME AND

LAw ENFORCE MENT IN MAJOR METROPOLrrAN AREAS (1967) [hereinafter referred
to as PRESIDENT'S COMISSION STUDY]. The PRESIDENT'S CoMiaSSION STUDY is part
of the larger project of the President's Commission on Law Enforcement and Administration of Justice, and is only incidentally interested in the Miranda problem, although
a relevant commentary did result. Reiss & Black, Interrogation and the Criminal
Process, 374 ANNALs 47 (1967).
0 See text accompanying note 120 infra.

10 See text accompanying notes 118-20 infra.
11Even where, for convenience or self-delusion, language is used which purports
to discuss police or prosecutor practices, the reader should keep in mind that such
discussion is grounded on police or prosecutor self-serving responses.
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Questionnaires were mailed to chiefs of detectives and prosecutors in 144
cities with populations of 100,000 or more (hereinafter referred to as city
police). In order to compare the responses of metropolitan and small city
police departments, the same questionnaire was sent to chiefs of police in
three cities nearest a population of 25,000 in each state. After the Miranda
decision on August 8, 1966, a more limited questionnaire (hereinafter referred to as the 1966 Miranda questionnaire) was sent to those chiefs of
detectives in cities with a population of 100,000 or more who responded to
the Escobedo questionnaire. The purpose was to determine the clarity of the
Miranda decision to those police charged with interrogation and the source
from which they obtained information about what the decision required of
them. 12
Three Escobedo questionnaires were mailed to each police department
and two to each prosecutor. Solicitation of responses from more than one
person in each department was attempted in order to test consistency of response within the same department, to encourage individual rather than
"departmental" responses,13 and to determine more accurately whether the
answers were contrived. 14 The Escobedo questionnaire asked the police respondent to give information concerning his own practices relating to warnings and to access to counsel; his estimate of the effect of warnings on the
rate of confessions; his ranking of the value of confessions for different purposes; his estimation of the sources most significant in yielding information
of changes in the law relating to interrogation. 15 Personal information about
12

An accompanying letter requested that police return with the questionnaire,
material produced by them, or supplied to them, which interpreted the Miranda decision.
Prosecutors who responded to the Escobedo mailing and each state attorney general
were sent a letter asking for copies of materials prepared by their office to be distributed to law enforcement personnel explaining the Miranda decision. A considerable
number of respondents supplied the requested materials. These materials are not yet
analyzed and only general references are made to them in this article.
The Miranda questionnaire was limited to the Escobedo respondents becausd the
responses to the later Miranda questionnaire were to be compared with the earlier
Escobedo
questionnaire.
13
Accompanying letters explained that the practice and views of the polie officer
filling out the questionnaire were desired.
"We have provided several questionnaires in the hope that more than one man
would be willing to give his views. Police officers are individuals and therefore the
views of several will be more helpful than those of one man."
14A comparison of the interdepartmental responses showed that of the 47 prosecutoer's offices, the 82 city police departments and the 37 small city police departments
(see Appendix I) which returned questionnaires, only three city police departments
returned obviously duplicate responses. Duplication was easily detected by :.comparison
of responses to questions requesting ranking.
15
Wherever feasible, categories as responses to the questions were not supplied.
Categories for coding purposes were determined by reading a sampling ofresponses,
then establishing categories from the most frequent responses and coding according to
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the responding officer was requested and, finally, in an open-ended question, the officer was asked for his comments on matters covered in the questionnaire. 16 Prosecutors were asked substantially the same questions as police in order to allow comparison of prosecutor and police answers in the
same cities. Current case law influenced the construction of certain ques17
tions.
Questionnaires of this type have their problems as gatherers of accurate
information. Nevertheless, the type of data desired could not otherwise have
been obtained over large geographical areas.18 If we bear in mind that the
answers are valuable whether or not they represent an accurate description
of interrogation practices, then the problem of utility diminishes. Each response may be grossly interpreted as indicating what the respondent actually
does, his good faith interpretation of what he does, what he believes he
should be doing, or what he believes the source of the questionnaire would
approve of his doing. The questionnaire was not primarily directed at factual determination of practices but was rather geared to determining the
terms in which police define their own compliance with decisions of the
United States Supreme Court. Where such is the object, the police desire to
project an image of "correctly" answering a law school questionnaire is an
aid rather than a hindrance in that inquiry. We may thereby measure the
very best the police 9 have to offer in terms of that compliance against a
these categories. This procedure allows the respondent to determine the categories
rather than to force him to choose among pre-selected responses based on assumed
answers. The disadvantage is that where there are no categories to "explain" the question, the intent of the question may be misunderstood by some respondents. But this
is more than compensated for by "surprise" answerswhich are more revealing than
expected ones. A more serious difficulty is that some responses areunclassifiable because
of poor articulation by the respondent. A pre-test was tried with one cooperative police
department which revealed a number of ambiguities in the original questionnaire.
16 For typical responses to this question see Appendix H.
1 Police questions 12 through 14, which concern telephone access to counsel,
are variations of the fact situations of Escobedo v. Illinois, 378 U. S. 478 (1964), and
People v. Gunner, 15 N.Y.2d 226, 205 N.E.2d 852, 257 N.Y.S.2d 924 (1965). In
Gunner, an attorney telephoned police to advise them that he had been "retained by
the defendant's parents to represent the defendant and that, knowing that the latter' was
in police custody in California, he 'didn't want any statements taken from [him]."'
Id. at 230, 205 N.E.2d at 853-54, 257 N.Y.S.2d at 926. See also People v. Sanchez,
15 N.Y.2d 387, 207 N.E.2d 356, 259 N.Y.S.2d 409 (1965).
's In utilizing the data, the writer was under certain handicaps. There was a minimum of professional and technical help available to aid in the interpretation and
statistical analysis. Limited funds did not permit the separation of.the responses geographically, by city population, nor could the responses be controlled for age, police
rank, etc. There were many cross tabulations which were not possible.
19
Although responses were obtained from the three groups mentioned, see note
4 supra, the major emphasis of the article is on the city police and the prosecutors.
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response which may be deemed meaningful according to standards set forth
herein.
ESCOBEDO AND

IfRANDA-DID LIGHTNING STRIKE THE SAME
PLACE TWICE?

20

This study is largely concerned with the content of police compliance as
exhibited by police reaction to the warning aspect of Escobedo and Mirandadecisions. For "compliance" to take place, in addition to a willingness
on the part of the police to comply, there must be a comprehensible standard with which they adhere. At the time of Escobedo, the concept of
warnings, as one answer to a case by case analysis of the voluntariness of
the confession, was in the last phase of its evolution before Miranda.Under
such circumstances, how evident should it have been to police and prosecutors that Escobedo required warnings as to silence and as to counsel, and if
counsel were requested, that the suspect must be permitted to see or be
provided with counsel before interrogation could proceed? In other words,
what was the nature of the guidance and direction given by the decision to
law enforcement officials? 2 1 In order to measure warning practices "required" by Escobedo against those disclosed by the Escobedo questionnaire,
the holding of Escobedo with reference to warnings will be reviewed,
The Escobedo Court, in its now famous "stream of consciousness" quote,
stated:
[w]here, as here, the investigation is no longer a general inquiry into an
unsolved crime but has begun to focus on a particular suspect, the suspect
has been taken into police custody, the police carry out a process of interrogations that lends itself to eliciting incriminating statements, the suspect
has requested and been denied an opportunity to consult with his lawyer,
and the police have not effectively warned him of his absolute constitutional right to remain silent, the accused has been denied "the Assistance of
Counsel" in violation of the Sixth Amendment to the Constitution as "made
obligatory upon the States by the Fourteenth Amendment"... and.., no
statement elicited by the police during the interrogation may be used
against him at a criminal trial.2
The responses of the small city police are used primarily to place the city police in
proper contrast.
20
L. HALL & Y. KAMISAR, MODERN CRIMINAL PROcEDURE 371 (2d ed. 1966)
(employing this metaphor with reference to Escobedo).
2 For a comprehensive consideration of the problems of police compliance with
court decisions through use of the exclusionary rule see LaFave, Improving Police

Performance Through the Exclusionary Rule (pts. 1-2), 30 Mo. L. REv. 391, 566
(1965).
2

378 U.S. at 490-91 (emphasis added).
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In turning aside Crooker v. California,23 the Court said:
Among the critical circumstances which distinguish that case from this one
are that the petitioner there, but not here, was explicitly advised by the
police of his constitutional right to remain silent and not to "say anything"
in response to the questions....24

It was further said:
when the process shifts from investigatory to accusatory-when its focus
is on the accused and its purpose is to elicit a confession-our adversary
system begins to operate, and, under the circumstances here, the accused
must be permitted to consult with his lawyer. 25
Mr. Justice Stewart, dissenting, stated that the Court "has never held that
the Constitution requires the police to give any 'advice' under circumstances
' '26
such as these.
To some, the Court's assertions made it perfectly clear that Escobedo
represented only a stopping off point, and some commentators could view
the road ahead with prophetic clarity:
[0] nce the right to counsel attaches . . . a suspect without a lawyer
probably would have to be advised of this right and given an opportunity
to retain counsel. For the indigent, counsel would have to be appointed, or
at least he would have to be advised that he has a right to appointed
27
counsel.
23 357

U.S. 433 (1958), overruled, Miranda v. Arizona, 384 U.S. 436, 479 nA8.

(1966).
" 378 U.S. at 491-92.
- Id. at 492.
Id. at 494. In Johnson v. New Jersey, 384 U.S. 719, 731 (1966), the Court
stated: "Prior to Escobedo and Miranda, few States were under any enforced compulsion on account of local law to grant requests for the assistance of counsel or to
advise accused persons of their privilege against self-incrimination."
2
7Enker & Elsen, Counsel for the Suspect: Massiah v. United States and Escobedo
v. Illinois, 49 MINN. L. Rnv. 47, 78 (1964). With the exception of their reference to
due process, the authors' prediction of the theoretical base for the decision was equally
sound:
"[I]f we are correct in our conclusion that the real issues at stake here are the
effective enforcement of one's due process and fifth amendment rights to be free from
rendering compelled, self-incriminating testimony, then it seems clear that the Supreme
Court has the constitutional power, indeed, the responsibility to formulate!rules, and
if necessary, prophylactic rules, to effectuate such rights." Id. at 88. The article is cited
in Miranda, 384 U. S. at 440 n.2. It is never clear in such a case whether to credit the
authors with prophesy or with influencing the decision of the Court. See also Broderick,
The Supreme Court and the Police:A Police Viewpoint, 57 J. CRUM. L. C. & P. S. 271
(1966); Packer, The Courts, the Police and the Rest of Us, 57 J.CRIM. L. C. & P. S.
238 (1966); Thompson, The Supreme Court and the Police: 1968? 57 J. CmsM. L. C.
& P. S. 419 (1966).
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Looking back, the Court too saw a direct, clear path leading through Escobedo to Miranda. Neither Escobedo nor Miranda is "an innovation in our
jurisprudence," said the Miranda Court, "but is an application of principles
long recognized and applied in other settings." 28 Escobedo, the Court
said, had the following significance:
[T]he police had not advised the defendant of his constitutional privilege
to remain silent at the outset of the interrogation, and we drew attention to
that fact at several points in the decision ....This was no isolated factor,
but an essential ingredient in our decision. .. . This abdication of the
constitutional privilege-the choice on his part to speak to the policewas not made knowingly or competently because of the failure to apprise
29
him of his rights ....
Transparent as Escobedo appeared to the Miranda Court, both state and
federal judiciaries in assessing its implication, arrived at varying interpretations. 30 At a minimum, Escobedo required that when in-custody interrogation focuses on a person as a suspect, he "must be permitted to consult with
31
his lawyer" upon request.
But beyond this minimum, regardless of the clarity with which the retrospective Supreme Court saw Escobedo from atop Miranda, problems arose
on the trial level -as the state courts dealt with the nitty-gritty of questions
such as whether Escobedo should be limited to its facts by a requirement
that the suspect request counsel and whether confessions may be excluded if
the suspect was not informed of his rights to silence and to counsel even
though there is otherwise insufficient evidence that the confession is involuntary. According to one collection of post-Escobedo cases, the highest
court of six states concluded -that for the Escobedo doctrine to be invoked, there must be a request for counsel. 32 California was the sole state to
maintain the opposite view. 33 Two states required that the suspect be advised of the right to counsel, 34 while two others decided it was not required.3 5 California was again the only jursidiction to require a right to si2384
29

U.S. at 442.
Id.at 465.
" Id.at 440 n.1 (citing several such cases).
31378 U.S. at 492 (emphasis added). See also Kuh, supra note 7, at 500.
3
2The states are Illinois, Maryland, Nevada, New York, Pennsylvania, and Wisconsin. Annot. 10 A.L.R.3d 1054, 1058 n.13 (1966).
"Id.,; see People v. Dorado, 62 Cal. 2d 338, 398 P.2d 361, 42 Cal. Rptr. 169
(1965), cert. denied, 381 U.S. 937. In New Jersey there was a conflict between the
decision of the federal court, United States ex rel. Russo v. New Jersey, 351 F.2d 429
(3d Cir. 1965), vacated, 384 U.S. 889 (1966), and that of the state court, State v.
Scanlon, 84 NJ. Super, 427, 202 A.2d 448 (1964).
"'Annot., 10 A.L.R.3d 1954 (1966) (California and Oregon).
- Id. (Illinois and New York). There are also those states which viewed the
warnings as only one circumstance to consider on the voluntariness issue. Id. A quote
from Simpson v. State, 32 Wis. 2d 195, 202-03, 145 N.W.2d 206, 210 (1966), cert.
0
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admonition.3 6

lence
Four states decided it was unnecessary. 37 In two states,
decisions provided that the suspect need not be told that anything he said
could be used against him.r3
Two years before Escobedo one commentator assured his readers that
"in the absence of a statutory provision specifically requiring a criminal interrogator to warn a suspect or accused person, it is unnecessary to do
so."'39 He cited decisions in thirty states as support.aThus, although at the
time of Miranda the high courts of most states had not specifically passed
on the express limits of Escobedo, most had considered the problem and
decided that warnings were not constitutionally required. In such states, police and prosecutors found themselves caught between the irresistible force
of the Supreme Court's decisional trend and the immobility of their own
state courts. 4 1 Faced with this pressure from near and from far, which of
these two courts had the greatest gravitational pull? The survey, taken
denied, 386 U.S. 965 (1967), is typical: "In this court's cost recent pronouncement
of the constitutional principles applicable to self-incrimination, and right to -counsel
prior to Miranda, it stated: This court has never adopted a hard-and-fast rule that an
accused must be informed of his constitutional right not to incriminate himself before
he can be interrogated by police officers... . "[F]ailure to do so will not render the
product of the interrogation inadmissible unless it appears that the defendant by reason
of his education, intelligence or other circumstances has been imposed upon"' With
respect to right to counsel [the court] stated: 'In Neuenfeldt v. State ... this court
re-examined its interpretation of Escobedo v. State of Illinois ...and confined it to its
facts, holding that 'an accused's constitutional rights are only violated if he requests
counsel and this request is denied."'
"The record is barren of any request or desire by defendant to consult an attorney,
even after he was informed of such right."
" Annot., 10 A L.R.3d 1054, 1058 n.15 (1966).
37
The jurisdictions are Illinois, Nevada, New York and Wisconsin. Id.
11 Id. at n.36, Illinois and Maryland.
-9F. I IAu & J.REID, CRIMINAL INTERROGATION AD
CONPESSIONS, 163 n.46
(1962).
0

Id.

41 It

would be profitable to examine the implementation of Escobedo by such
police and prosecutors. Comparative ,'study of memoranda and directives issued by law
enforcement officials interpreting Escobedo with state court derivative decisions seems

to be one feasible way of doing this. A comparison of the accuracy, versatility and
prophetic capacity of the memoranda would be useful. The Institute of Criminal Law
and Procedure of Georgetown University is undertaking such a project with reference
to Miranda in cooperation with the International Association of Police Chiefs. More
important for the purposes of this survey, such documentation could be compared with

the police and prosecution survey responses. Unfortunately, resources did not permit
an even more relevant comparison of police and prosecutor responses concerning their

interrogation practices with the law of their state. But see Nagel, Testing the Effects
of Excluding Illegally Seized Evidence, 1965 Wis. L. REv. 283, where responses from
states which had the exclusionary rule before Mapp and those which did not are compared. See note 102 infra.
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just prior to Miranda,provides some answers. A summary of the responses
of the city police will be followed by a comparison with the responses
of the small city police and the prosecutor. Thereafter, these responses
will be analyzed.
SUMMARY OF THE RESULTS OF THE EsCOBEDO QUESTIONNAIRE

City Police Responses. What follows is a summary of the tabulated
responses to the police questionnaire in the form of a profile of the actions
and attitudes of a typical city police officer. 42 Figures in parentheses represent percentage of respondents giving this response. Where two numbers
appear in parentheses the first represents the percentage relevant to questions concerning the warning to remain silent (Qs. 1-6) while the second
numeral refers to the warning of the right to counsel (Qs. 7-10).
The responding officer has been on the force 10-15 years and is 35-39
years of age; he works in a city of 100,000 to 400,000 population; he is a
detective 43 who has held this position 1-4 years. He interrogates 6-15 suspects weekly. At the beginning of in-custody interrogation he warns the
suspect that he has a right to silence (95) and a right to counsel (94).44 A
form is signed by the suspect that he was so warned (65, 65).4" About half
of the police were giving these warnings even before Escobedo (51, 46).
Court decisions (50, 50) or advice of the prosecutor (18, 21)46 prompted
police to begin giving the warnings. When respondents reported that they
were aware that others had been giving warnings before they started to
warn, the bureau named as an earlier warner was usually the detective bu4
reau (52). 7
If the suspect requests named counsel, interrogation is stopped and he is
allowed to call, using police facilities (71). 48 If the attorney is reached,
42 This is the modal or most frequent response to the question.

43 For an analysis of the Escobedo respondents according to rank see note 78 infra.
4 For a discussion of the form used to convey these warnings see note 54 infra
and accompanying text.
45 The question (Q. 4) did not ask whether the signing takes place at the time of
warning or at the time the statement is put in written form. However, 55 percent of
the forms returned by respondents incorporated the warnings in the form used to take
the confession. See note 54 infra. See also Clewis v. Texas, 386 U.S. 707, 710 (1967).
46 The county legal officer is variously referred to throughout the United States as
a county prosecutor, county solicitor, states attorney, county attorney or, most often, as
district
attorney. In this study, the designation "prosecutor" is used.
47
Respondent was asked if any bureaus were warning before he began the practice

(Q. 6).
48

This question (Q. 12) is poorly constructed. The respondent is given three
choices, each of which includes the words "stop interrogation" followed by a choice
of means of allowing the suspect to communicate with the attorney. This may be seen
as assuming that the officer stops interrogation if the suspect requests named counsel.
A preliminary question should have asked what the officer 'does if the suspect requests
counsel. As it is, the question may be viewed as asking which means of communication
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about half do (49) and half do not (47) wait until after the attorney's arrival to resume questioning. The officer will comply with an attorney's request that interrogation be terminated (69). The officer will probably not
stop questioning a suspect unable to reach his attorney (39). If the suspect
requests counsel but does not know of one, he will be given a telephone
book to select one for himself (75) .49 There is no organization that provides
with the attorney is used rather than whether communication is allowed at all. Only a
few respondents elected to write in that they would not let the suspect call. Since,

however, the question is so close to the facts of Escobedo and the response to related
questions [was the warning given? (Q. 1); would counsel be permitted to visit his
client? (Q. 16)] is affirmative with such unanimity, it seems unlikely that a more
direct question would receive a response indicating a refusal to stop interrogation where
the suspect requests to talk to named counsel. Such a conclusion is fortified by other
answers which indicate that once the attempt to communicate has failed, the interrogator has discharged his responsibility and questioning may be resumed.
Concerning the use of the telephone by the suspect, the New Haven Study, at
1557-58, observed: 'Mhe detectives virtually never forbade a suspectto use the phone,
even when they did not want him to call family or friends .... Rather, the common

technique was simply not to offer to allow the suspect to make a call, or to make such
an offer only after some or all of the questioning had occurred."
4 To the question (15a), "[i]f the suspect requests counsel but does not know
of one, what steps do you take," answers were as follows:
Response
Give him:
Yellow pages

Percentage
City Police

PercentageSmall
City Police

Percentage
Prosecutor

22

29

6

Phone book
List of attorneys

53
12

43
6

30
13

Subtotal

87

78

49

Told court will appoint
4
Told to contact family or friend 3
Nothing
0

5
26
6
0
4
22
Subtotal
7
15
48
The contrast between the apparent police response and that of the prosecutors is
impressive. Part of the disparity may be explained by the fact that by the time the
prosecutor is on the scene, the suspect is usually closer to court appointment of counsel.
This is, however, no answer to an immediate request for counsel as assumed by the
question. Nevertheless, the New Haven Study, at 1552, probably painted an accurate
picture when it stated: "[W]here a suspect showed an interest in finding a lawyer and
did not already know one, the police usually managed to head him off simply by not
helping him to locate one. . . . [O]ften they merely offered him a telephone book
without further comment, and that was enough to deter him from calling a lawyer."
In all justice to the police, however, it should be evident that it is not their responsibility to set up a better system for supplying attorneys to those who do not know of
one. That is a responsibility of the bar. Police also may be sensitive about creating an
appearance that they favor certain attorneys. By giving the suspect the "Yellow
Pages," they leave the choice to him.
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counsel to indigents in police custody (80) nor should there be any (52). If
an attorney arrives at the station and asks to be admitted to see his client, he

is allowed to see him (94).
Since the initiation of a warning procedure, more suspects are asking to
see attorneys (72). The warnings have increased the percentage of suspects
who refuse to discuss the incident (63) and the number of confessions has
decreased (78). To counter this the officer has been more diligent or thorough in his search for evidence or he has better prepared his case or relied
more on physical or circumstantial evidence (58). He believes that from the
standpoint of police efficiency, among procedures suggested by the questionnaire, the best one to choose is a warning that the suspect has a right to
an attorney (49). "No change in present procedure" is also rated high by
the officer (33).
TABLE 1A: CITY POLICE-PREFERRED PROCEDURE
Question 20.4: In the left column rank the following in the order of your preference
from the standpoint of police efficiency. Each represents an advocated remodeling of
police interrogationprocedure.
RANKING ACCORDING TO ORDER OF PREFERENCE
5th* 7th**
3rd
4th
1st
2nd
No.% No.%
No.%
No.%
No.% No.%

ITEM
1. No interrogation except
in the presence of a judge
2. No interrogation except
in the presence of defendant's attorney
3. Before interrogation begins, the suspect is given
a list of attorneys, any of
whom he may telephone
through police facilities
4. No change in present
procedure
5. Round-the-clock legal aid
services in the police station which may be consuited by suspect before
interrogation
6. Before beginning interrogation, suspect must be
informed that he has a
right to an attorney

9

24 24

65 54

16 15

32 29

33 33

29 25

25 22

56 45

25 22

36 33

9 7

5

40 37

4 3

5 4

4 3

0 0

3 3

1

50 33

2

5 3

73 49

6

11

6

2

2

4

11 11

3

3

20 18

41 37

26 26

12 10

1 1

2 2

5

6

18 15

2

2

* Too few respondents chose the 6th rank for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than seven

ranks were selected, was placed in the last or 7th rank.
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CITY POLICE-REMODELING OF PROCEDURE
LIKELY TO OCCUR
Question 20B: Each represents an advocated remodeling of police interrogation
procedures. Rank according to the change which you believe is likely to occur.
TABLE IB:

ITEM

RANKING ACCORDING TO ORDER OF PREFERENCE
7th**
5th*
3rd
4th
Ist
2nd
No.% No.%
No.%
No.% No.%
No.%

1. No interrogation except
in the presence of a judge
2. No interrogation except
in the presence of defendant's attorney
3. Before interrogation begins, the suspect is given
a list of attorneys, any of
whom he may telephone
through police facilities
4. No change in present
procedure
5. Round-the-clock legal aid
services in the police station which may be consulted by suspect before
interrogation
6. Before beginning interrogation, suspect must be informed that he has a right
to an attorney

6 4

13 12

48 35

31 28

19 18

19 19

5 4

3027

33 30

23 23

14 17

3 3

8

4 4

10 10

16 16

9 10

34 31

21 15

21 19

28 26

21 21

15 19

9 8

43 31

13 12

13 12

14 14

11 13

7 6

12

5

5

8

8

26 32

6

8

5044

5

5

* Too few respondents chose the 6th rank for the results to be significant.

*- For coding purposes, the lowest ranking choice, even where less than seven
ranks were selected, was placed in the last or 7th rank.

He feels interrogation is valuable to obtain confessions (46) and to a lesser extent to aid in clearing the suspect of an unfounded complaint (26).50
Confessions are now less important than they once were (36) because of
the closer scrutiny of confessions by the courts (37).51
To our small city policeman, the United States Supreme Court, by far, is
the most important force in determining police interrogation procedures
(79); and he is likely to say that this is as it should be (36). "Police needs"
come second (27). The decision which has most affected in-custody interrogation is Escobedo (69). Neither Supreme Court (44) nor local court
(62) decisions have greatly modified on-the-street interrogation. He oboSee New Haven Study, at 1593-97.
'Thirty-seven percent of the 36 percent who believed confessions were less important pointed to the judiciary as the producer of that result.
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CITY POLICE-VALUE OF INTERROGATION
Question 22: Interrogationof suspects, in your opinion, is valuable for the following
reasons (rank the reasons in order of 1, 2, 3, etc., 1 being the most valuable).
RANKING ACCORDING TO ORDER
OF PREFERENCE
6th**
3rd
4th*
1st
2nd
No. % No. % No.9
No.% No.%
ITEM
TABLE IC:

1. To obtain leads to other offenders
9 5
2. To clear up other offenses committed
13 7
by this suspect
3. To aid in clearing suspect of
46 26
unfounded complaint
4. To obtain confession
81 46
5. To recover victim's property
8 4
20 11
6. Othert

29 17

44 26

46 29

37 23

71 41

40 24

27 17

17 9

21 13
14 8
43 26
1 1

27 17
16 10
42 27
0 0

41 26

26 16
41 26
7 4

t Other:
Coded Response
1. To obtain additional facts
2. To obtain the truth
3. All of the above are
equally important

Number giving response
6
12
8

* Too few respondents chose the 5th rank for the results to be significant.

** For coding purposes, the lowest ranking choice, even where less than six ranks
were selected, was placed in the last or 6th rank.

tains most of his information about the latest changes in interrogation
procedures from memoranda of the prosecutor (43).
He believes that without interrogation, certain cases cannot be cleared
and that confessions are very important (43).52 Court decisions have hurt
society and law enforcement (37). Courts have overlooked the victim and
are too concerned with the criminal element (23). Court decisions confuse
and frustrate police officers and are based on technicalities (21). Courts
coddle criminals who already know their rights (17). Lawyers are suspect
and their presence will end interrogation (16). Democratic government is
based on the rights of the majority. Law is to protect society as a whole
(13). Nevertheless, ranked as second in percentage giving this response is
the statement that he intends to or does respect court decisions (38).53
52

The number in parentheses is the percentage of respondents who -mentioned this
factor in answer to an open-ended question (Q. 34) which asked for comments on
matters covered by the questionnaire. For typical responses to this quesiton see Appendix II.
53For abstracts of detective attitudes from the New Haven Study see note 161
infra.
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The form used by police prior to Miranda either in warning or in connection with writing up a confession is typically in the format of "acknowledgment ' 54 and would say:
I realize anything I say may be used in court against me (96).
I may remain silent at all times (92).
No threats or promises have been made to me to induce me to make this
statement (84).
I have been afforded the opportunity to call or consult an attorney
(76) .5

Comparison of small city with city police responses. The information
given earlier about the personal characteristics of a city police officer answering the questionnaire is true also for the small city officer. 56 But considerably more small city police departments started warning before Escobedo.57 However, of those police interrogators who were warning prior to
Escobedo, city police began at an earlier time than did small city police. 58
" Respondents were requested to enclose with their returned questionnaireg interrogation forms currently in use. This resulted in the following returns:
Total number of departments returning forms
Total number of forms enclosed (two departments
sent more than one form)
Advice forms
Acknowledgment forms

34
36
11
25

"Acknowledgment" forms are in the first person, are to be signed by the suspect,
and acknowledge that certain warnings or information were given. "Advisement" forms,
as the police often designate them, are read by the officer to the suspect.
These forms physically take four formats:
Number Giving
Response

Percentage
1. Warnings appear as part of form used
in taking confessions
19
55
2. Warnings on separate form to be signed
by suspect
10
30
3. Warnings on separate form not to be
signed by suspect
1
3
4. Question and answer format
4
12
See Table 19 infra for an analysis of Escobedo warning forms.
55 In 91 percent of the "advisement" forms there was a statement that the accused
may talk to a lawyer of his choice. See Table 19 infra.
11 For an analysis of the rank of small city police respondents see note 78 infra.
'ITOf small city police responding, 71 percent gave silence warnings and 69 percent gave counsel warnings before Escobedo while only 51 percent of city police gave
the former and 46 the latter.
0 Ninety-one percent of the city police warning before Escobedo began doing so
prior to December 31, 1963, compared with 71 percent of small city police. And for
the category "began at least 10 years ago," the figures are 40, percent for the city police
and 26 percent for the small city police.
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The small city police are more apt to use a form to be signed by the suspect stating that he has been warned (83, 65) 59 [the first number represents
the percentage of small city police, the second the city police]; they are less
likely to refer to the Supreme Court (11, 21) or the courts in general (36,
50) as the reason they adopted the warning policy, but tend to look more to
their own training or policy (25, 15). Although there is no organization
that provides counsel in the police station, small city police generally believe
there should be (57, 44). They have not noted as great an increase in the
percentage of those refusing to discuss the incident (55, 63) and more believe it has remained about the same (32, 23). They also conservatively estimate the decrease in percentage of suspects confessing subsequent to the
commencement of warning practices. The estimate, as set forth in the questionnaire categories, is: decreased (27, 39), decreased some (35, 39), remained about the same (33, 18). In general, many felt that confessions are
less important than they once were (55, 36) because of closer scrutiny of
confessions by Courts (58, 37). Their response in light of the decrease in
confession rate made it seem to many that more diligent searches for evidence and more thorough case preparation were needed (64, 58), but
others felt there was nothing that one could do to compensate for lost
confessions (16, 10). Interrogation is thought less useful to obtain a
confession (35, 46).
TABLE ID: SMALL CITY POLICE--VALUE OF INTERROGATION
Question 22: Interrogationof suspects, in your opinion, is valuable for the following
reasons (rank the reasons in order of 1, 2, 3, etc., 1 being the most valuable).

RANKING ACCORDING TO ORDER
1st

ITEM
1. To obtain leads to other offenders
2. To clear up other offenses
committed by this suspect
3. To aid in clearing suspect of
unfounded complaint
4. To obtain confession
5. To recover victim's property
6. Othert

OF PREFERENCE
2nd
3rd
4th*

No.%

No.%

No.%

No.%

7 8

9 11

18 19

22 24

16 18

27 33

23 25

12 13

23
30
6
3

11 13
14 16
22 26
0 0

12
9
17
1

13 14
9 10
19 20
0 0

27
35
6
3

13
10
18
1

6th**

No.%
23 28
6

6

17 20
18 21
16 19
3 3

t Other:
Coded Response
Number giving response
1. To obtain additional facts
1
2. To obtain the truth
2
* Too few respondents chose the 5th rank for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than six ranks
were selected, was placed in the last or 6th rank.
59 The warning referred to is right to silence. Comparable figures for light to
counsel are 78, 65. Out of 16 forms returned with the questionnaires, 14 use a format
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On-the-street interrogation procedures are little affected by either recent
United States Supreme Court opinions (54, 44) or local court decisions
(74, 62).
While a fair minority of small city police indicates a resistance to putting
into effect United States Supreme Court qp'ions (19, 7), they were less
likely than city police to make specific proposals to rectify situations (6,
22). Yet, the former are considerably less apprehensive about lawyers at
interrogation (2, 16) and less concerned that courts have overlooked the
victim, are too concerned with the criminal element (2, 23), or have coddled criminals (8, 17).
What inferences may be drawn from this comparative data? At the time
of Escobedo more small city police were warning. Perhaps, because of this,
small city police are less concerned about the effect of court decisions on
police operations. They are friendlier to attorneys and an attorney's presence is more acceptable. An undercurrent of hostility seems directed at the
Supreme Court rather than at local courts. These attitudes are understandable because of presumed closer relationships among police, attorneys, and
courts in the small city6 ° Nevertheless, an overall view would indicate that
there are more similarities than differences. One of the major conclusions of
this study is the amazing concurrence of practice and views among small
city and city police. For example, Tables 1A and 1B of the city police and
Tables 1E and 1F of the small city police indicate that officers of both
groups rank "advocated remodeling of police interrogation procedure" in a
strikingly parallel way.
More significant differences in attitudes and operations would likely be
found between rural and small city areas than between the city of 25,000
and the city with a population of 100,000 or over. 61
in which the warnings appear as part of the form used in taking the confession and
2 have a question and answer format. For a city police comparison see note 54 supra.
" "In our large cities where the population is economically and racially heterogeneous and where different political styles contend, the moral problem is likely to be
especially critical (for the police].... [T]here will be many cities (particularly small
ones) and many occasions within all cities in which the police officer senses little or no
hostility and detects few important inconsistencies in goals. Furthermore, in many routine
matters the policeman is likely to be a peace officer rather than a law officer; that is,
he is likely to provide assistance rather than to make arrests or enforce laws." Wilson,
Police Morale, Reform, and Citizen Respect: The Chicago Case, in ThEn PoLIcE: Six
SOcIOLOGICAL ESSAYS 137, 139 (1967).
61
The small city category was selected from the 1960 census. Answers to questions
requesting the population that respondent served indicated that 83 percent of the responses came from cities of population 25,000 to 49,000. See generally D. LoTH,
CQ mn iN Tm SuBuRBs 29-38 (1967); Tim PmsENxr's CoMIssIoN ON LAW
ENFORcEMENT AND ADMINISTRATION op JusTICE TAsK FORcE REPORT: Tu PoLIcn
11-12, 24-25 (1967) (a brief comparison of the crime problems faced by "urban"
and "rural" police) [hereinafter referred to as TAsK FoRcE REPoRT]; New Haven
Study, at 1525.
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TABLE IE: SMALL CITY POLICE-PREFERRED PROCEDURE
Question 20A: In the left column rank the following in the order of your preference
from the standpoint of police efficiency. Each represents an advocated remodeling of
police interrogationprocedures.

ITEM

RANKING ACCORDING TO ORDER OF PREFERENCE
7th**
5th*
4th
1st
2nd
3rd
No.% No.%
No.% No.%
No.%
No.%

1. No interrogation except
2 3
"I in the presence of a judge
2. No interrogation except
in the presence of defendant's attorney
1 2
3. Before interrogation begins, the suspect is given
a list of attorneys, any of
whom he may telephone
through police facilities
3 4
4. No change in present
2030
procedure
5. Round-the-clock legal
aid services in the police
station which may be consulted by suspect before
interrogation
6. Before beginning interrogation, suspect must be informed that he may remain
silent and that he has a
34 51
right to an attorney

0 0

3

6

10 21

14 36

22 43

1 2

8 16

21 44

6 15

12 24

18 37

21 44

3 6

3

1124

510

0 0

2 5

2 4

1 2

8 16

12 25

14 36

11 22

17 35

3 6

1 2

0 0

1 1

8

4

8

* Too few respondents chose the 6th rank for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than seven
ranks were selected, was placed in the last or 7th rank.

Comparison of prosecutor with city police. The typical prosecutor answering this questionnaire is between 35 and 39 years of age; he has been
employed as a prosecutor 6 to 9 years; and he has been admitted to practice
the same number of years. In the last year, he has not personally interrogated any suspects (40). Prosecutors are called in by the police to conduct
interrogation only for serious felonies and unusual fact situations (32), or
for homicides (26).62 Some police never call on prosecutors for interroga2For

a prime example see Escobedo v. Illinois, 378 U.S. 478 (1964), where an

assistant state's attorney was summoned by the police to take the written statement after
Escobedo had made oral admissions. The attorney's function was to ask "carefully
framed questions apparently designed to assure the admissibility into evidence of the
resulting answers." Id. at 483. See also Miranda v. Arizona, 384 U.S. 436, 456 (1966).
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TABLE IF: SMALL CITY POLICE-REMODELING OF
PROCEDURES LIKELY TO OCCUR
Question 20B: Each represents an advocated remodeling of police interrogation procedures. Rank according to the change which you believe is likely to occur.

ITEM
1. No interrogation except in the presence
of a judge
2. No interrogation except in the presence
of defendant's attorney
3. Before interrogation begins, the suspect is
given a list of attorneys, any of whom he
may telephone through police facilities
4. No change in present procedures
5. Round-the-clock legal aid services in the
police station which may be consulted by
suspect before interrogation
6. Before beginning interrogation, suspect
must be informed that he may remain silent
and that he has a right to an attorney

RANKING ACCORDING TO
ORDER OF PREFERENCE
1st
2nd
3rd*
7th**
No. % No. % No. % No. %
4 7

6 15

3

8

21 51

24 43

8 20

8 22

1 2

5
5

12 30
1 2

9 24
6 15

1 2
11 26

7 12

7 18

11 30

2 5

16 28

6 15

1 2

2 5

3
3

* Too few respondents chose the 4th, 5th, or 6th ranks for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than seven
ranks were selected, was placed in the last or 7th rank.
tion (27) and some do so only rarely (13). When prosecutors do interrogate they give the warnings with respect to silence (94) and to counsel
(93) with the same unanimity as do the police. 63
Prosecutors began warning before Escobedo with slightly greater frequency than the city police (57, 51 in the case of right to remain silent; 45,
43 in the case of right to counsel).64 In answer to the question, "At what
point in the interrogation do you" inform the suspect of his rights, the pros6 Although prosecutors were asked to answer according to their own practices,
the significance of their responses is somewhat in doubt. Forty percent had interrogated
one or no persons during the previous year. Therefore, the answers may reflect either
office policy, their own policy if and when they do interrogate, what they believe the
law to be, or their understanding of police policy. Although 21 respondents said they
do no interrogation because police do it all, and 10 others said they interrogate rarely,
only 4 persons found inapplicable the next question which asked if the respondent
presently informs a suspect under interrogation that he may remain silent.
64 The first number in parentheses represents the prosecutor and the second represents the city police.
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ecutor is more responsive to the articulated requisites of Escobedo. Thus, a
larger percentage of prosecutors inform the suspect at a point "when he is
focused on as being a suspect" (21, 12 in the case of right to remain silent;
24, 11 in the case of counsel). But most prosecutors and city police apparently found the Escobedo focus test unsatisfactory, and warn "at the beginning" of the interrogation (59, 61 for silence; 55, 68 for counsel).65
The prosecutor is understandably more responsive to the interventions of
an attorney than are the police. If the suspect requests named counsel, the
prosecutor's response is close to that of the police (78, 71); i.e., he stops
interrogation and allows a call. The prosecutor is more apt, however, to interrupt his questioning if the suspect's attorney is reached by the suspect
(78, 49), and he will stop interrogation if the attorney so requests (86, 69).
If the attorney is not reached by the suspect, a larger percentage stop
(42, 23). That a substantial number of both prosecutors and police chose to
say it "depends on circumstances, attitude or wish of the prisoner" seems to
reflect some ambiguity in attitude (23, 26).
Where the suspect requests counsel, but does not know of one, the prosecutor is more likely than are the police to say the court will appoint one for
him (26, 4). But fewer prosecutors will give the person a phone book, the
yellow pages or other list of attorneys (49, 87). Twenty-two percent would
take no steps to help a suspect who does not know of a named counsel. Perhaps because of the effectiveness of the attorney in restricting a prosecutor's
activities, he does not believe that the community should supply an attorney
to indigents at the interrogation stage (66, 52).66
The prosecutor is less apt to believe that there has been an increase in the
percentage of suspects refusing to talk since the warnings (49, 63), and may
believe the situation has remained about the same (33, 23). Fewer believe
the percentage of suspects confessing has considerably decreased since the
warnings (26, 39) or decreased some (34, 39). More believe it remained
about the same (29, 18). To the same degree as do the police, he sees an
increase in the number of those who ask to see an attorney once they have
begun to be warned of that right (53). He is, however, less likely to say that
the percentage has increased greatly (11, 19), and more believe it has remained about the same (36, 26). Nevertheless, prosecutors have been more
apt to throw up their hands and say there is not much one can do about the
"For speculation as to why this may be so see text accompanying notes 71-73
infra.
66 One prosecutor stated his viewpoint as follows: "I have not fully decided
whether those accused of crimes should be informed that they have a right to counsel
and that counsel will be assigned if they do not have sufficient funds to retain their own.
I certainly would be more prone to favor such information for those coming in contact with law enforcement officials for the first time, but I do not feel that it should be
stated to the man with a record. I realize that my position is both emotional and
untenable, but nevertheless this is how I feel." Respondent 132.
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decrease in confessions (38, 10) than to take some positive action such as
better preparation of their case (41, 58).
The prosecutor believes that to require that the suspect be informed of his
right to counsel is the "most efficient" procedure (58, 49). He was more
accurate in predicting the legal necessity of warnings (60, 31) and thought

it was less likely that the Court would require the extreme option of
round-the-clock legal services in the police station (6, 15).

The prosecutor considers the confession considerably more important
than do the police (70, 46), and hence believes that the confession is more
consequential to the police than do the police themselves (63, 46). For the
purpose of obtaining convictions, he -believes confessions to be of the same
importance as they were years ago (63). At the same time, he underestimates the value given by the police to clearing the suspect of an unfounded
charge (8, 26) and does not himself consider it sufficiently important to be
of first importance. But as a second choice it commands a large place (34,
16). The prosecutor is also inaccurate in estimating the importance to the
police of clearing up other offenses committed by the suspect (18, 7). As
to its value in his own work, he considers it of little significance as first

choice (5, 7), but greater as second (21, 41) and third (31, 24).
TABLE IG:

PROSECUTORS-VALUE OF INTERROGATION

Question 21A: Interrogation of suspects, in your opinion, is valuable to you for the
following reasons (rank the reason in order of 1, 2, 3, etc., 1 being the most valuable
and so forth):

RANKING ACCORDING TO ORDER
1st

ITEM
1. To obtain leads to other offenders
2. To clear up other offenses committed by this suspect
3. To aid in clearing suspect of
unfounded complaint
4. To obtain confession
5. To recover victim's property
6. Othert

OF PREFERENCE
2nd
3rd
4th*

6th**

No.%

No.%

No.%

No.%

No.%

3 5

10 18

19 37

16 32

10 17

3 5

12 21

16 31

14 28

6 10

19
11
3
1

11
1
6
0

7
3
10
1

9 11
42 70
0 0
6 8

34
20
6
2

22
2
12
0

14
6
20
2

8 14
3 5
32 53
0 0

t Other:
Coded Response
Number giving response
1. To obtain additional facts
4
2. To obtain the truth
5
Too few respondents chose the 5th rank for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than six ranks
were selected, was placed in the last or 6th rank.

[Vol. 1968: 425

DUKE LAW JOURNAL
TABLE IH:

PROSECUTORS-ASSESSMENT OF VALUE OF
INTERROGATION TO POLICE
Question 21B: Interrogation of suspects, in your opinion, is valuable to the police
for the following reasons (rank the reasons in order of 1, 2, 3, etc., 1 being the most
valuable and so forth):
RANKING ACCORDING TO ORDER
OF PREFERENCE
1st
2nd
3rd
4th*
6th**
ITEM
No.% No.%
No.%
No.% No.%
1. To obtain leads to other
offenders
2. To clear up other offenses
committed by this suspect
3. To aid in clearing suspect
of unfounded complaint
4. To obtain confession
5. To recover victim's property
6. Othert

1 2

17 32

28 52

8 16

2 4

10 18

20 36

11 21

8 16

4

8

6 12
5 10
4 8
0 0

12 24
5 10
15 30
2 4

21
1
28
0

38
2
51
0

4
34
2
4

8
63
4
8

9
7
2
1

17
14
6
2

t Other:
Coded Response
Number giving response
1. To obtain additional facts
4
2. To obtain the truth
4
* Too few respondents chose the 5th rank for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than six ranks
were selected, was placed in the last or 6th rank.

As with the police, the prosecutor believes the United States Supreme
Court has been of most importance in determining his interrogation procedures (73, 79). Local court decisions are also of importance as a first
choice (18, 9), but more important as a second choice (64, 51). "Police
needs" are of little importance (2, 3). In answer to a question as to what
should ideally be the determinant of his interrogation procedures, he still
selects the Supreme Court, but by a lesser margin (42, 36). The local court
maintains its rank as a first choice (18, 15) and as second choice (56, 39),
but the legislature should have a more prominent place than it now occupies
(22, 6). In estimating its present influence, the legislature garners no votes
until the third choice (18, 25).
Escobedo is the decision which most affected in-custody interrogation
decisions (71, 69). Without interrogation the prosecutor feels certain cases
cannot be cleared (50, 43). He also believes that court decisions confuse
police officers or are based on technicalities (10, 21) and have hurt society
or law enforcement (19, 37) and that courts coddle criminals and criminals
already know their rights (10, 17). He makes fewer proposals, however, to
rectify the situation (12, 22), but he intends to or does respect court deci-
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sions (19, 38).67 Finally he is less apprehensive about the presence of lawyers at interrogation (10, 16).
ANALYSIS OF THE FINDINGS

Warning Practices Before Escobedo. Table 2A shows that just prior to
Escobedo, fifty-one percent of city police were giving the silence warning
and forty-six percent were giving the counsel warning. 68 A large proportion
of these warnings, twenty percent, began as much as ten years ago. In a
gross way the evolution of city and small city police practices is parallel
except that the small city police, at the time of Escobedo, emerged with a
surprising seventy-one percent who reported warning.
TABLE 2A: WARNING BEGUN BEFORE ESCOBEDO-SILENCE
Question3: Duringwhat year and month was this policy begun?
Percentage Starting Silence
Warning Before Escobedo
Ctly
At least 10 yrs. ago
40*
From 10 yrs. ago to May 30, 1961
10
June 1, 1961 (Mapp) to
December 31, 1962
28
January 1, 1963 to December 31, 1963 13
January 1, 1964 to June 1, 1964
8
Total percentage warning
before Escobedott
51

Police Small City Police Prosecution
(20)t
26* (27)t
40* (21)t
( 5)
17
(17)
22
(12)
(14)
( 6)
( 4)

17
0
4
71

(17)
( 0)
( 4)

9
22
9

( 5)
(12)
( 5)

57

* Percentage of the total who began warning before Escobedo during each time
period.
t Numbers in parenthesis represent percentages of the total of before and after
Escobedo responses in the designated time period.
ft This percentage includes responses which indicated they began warning before
Escobedo, but could not be included in the categories because no time period was
given.

67 The discrepancy between the view of the city police and that of the prosecutor
does not mean that the city police are twice as respectful of court decisions. What it
probably does mean is that the police feel called upon to express this sentiment, in
part because it is expected of them and for the related reason that it is an attribute
of the obedient soldier, a point developed in the conclusions to this article. See notes
172-81 infra and accompanying text.
Is These percentages, based on the individual's practice, may be conservative if the
object is to determine when some portion of the department started to warn. Another
question asked whether, before the date mentioned, any of the bureaus made it a
practice to inform a suspect of his right to silence. Thirty-nine percent of the city
police answered in the affirmative. Of these, 52 percent named the detective bureau.
Sixty-six percent naming some bureau said it had been warning for at least five years
or for "a very long time" when the respondent began warning.

DUKE LAW JOURNAL
I

TABLE 2B:

[Vol. 1968: 425

WARNINGS BEGUN BEFORE ESCOBEDO-COUNSEL

Question 9: When was this policy begun?
Time Warning Policy

At least 10 yrs. ago
From 10 yrs. ago
to May 30, 1961
June 1, 1961 (Mapp)
to December 31, 1962
January 1, 1963 to
December 31, 1963
January 1, 1964 to
June 1, 1964
Total percentage warning
before Escobedoif

Percentage Starting Counsel
Warning Before Escobcdo
City Police
36* (16)t

Small City Police
36* (23)t

Prosecution
22* (11)t

18

( 8)

30

(19)

22

(11)

34

(15)

27

(17)

5

( 2)

8

(5)

0

(0)

27

(13)

6

(4)

6

(4)

22

(11)

46

71

45

* Percentage of the total of those who began warning before Escobedo during
each time period.
t Numbers in parentheses represent percentages of the total of before and after
Escobedo responses in the designated time period.
tt This percentage includes responses which indicated they began warning before
Escobedo but could not be included in the categories because no time period was
given.

The extent of warnings as to the right to counsel is slightly behind the
point at which a procedure was adopted to insure such warnings relating to
the right to silence---except for the small city police who have a reverse
trend. For all, however, the period just prior to Escobedo represents the
most limited increase. This may be explained by assuming that some
departments are more responsive to the trend of Supreme Court decisions
and that most of these had already adopted a policy to warn. Those more
resistant were not amenable to "signs of the times" and demanded some
more direct proof.
Effect of Escobedo. Police apparently accepted Escobedo as such proof.
Table 2C shows that a quarter of those who had not yet begun warning started giving warnings the same month Escobedo was announced.
During the next two months another quarter joined, and by the end of 1964,
three-quarters of those who eventually began warning before Miranda had
begun the practice.
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TABLE 2C: WARNING BEGUN AFTER ESCOBEDO-SILENCE
Question 3: During what year and month was this policy begun?
Time Warning Policy
Begun

At the time of Escobedo, June, 1964
July-August, 1964
September 1-December 31, 1964
January 1, 1965 to June 30, 1965
July 1, 1965 to December 31, 1965
After January 1, 1966
Total Percentage Beginning Warning
After Escobedolt

City
25*
24
25
18
2
6

Percentage Starting Silence
Warning After Escobedo
Small City
Police
Police**
Prosecution
(13)t
5* ( 2)t
15* ( 7)t
(12)
17
(6)
20
(9)
(13)
34
(12)
32
(13)
( 9)
44
(16)
26
(12)
( 0)
0
(0)
5
(5)
(3)
0
(0)
0
(0)

49
29
43
* Percentage of the total of those who began warning after Escobedo during each
time period.
** Because of the large percentage of small city police who had already begun
warning before Escobedo, the numbers which remain for post-Escobedo study have
limited statistical significance.
1 Numbers in parentheses represent percentages of the total of before and after
Escobedo responses in the designated time period.
tt This percentage includes responses which indicated they began warning after
Escobedo but could not be included in the categories because no time period was
given.
TABLE 21): WARNINGS BEGUN AFTER ESCOBEDO-COUNSEL
Question 9: When was this policy begun?
Time Warning Policy
Begun

Percentage Starting Counsel
Warning After Escobedo
Small City
City Police
Police**
Prosecution
24* (12)t
0
( 0)
16* ( 8)t
27
(14)
15* ( 6)t
21
(11)
25
(13)
26
(10)
32
(16)
18
( 9)
42
(15)
26
(13)
1
( 0)
15
( 6)
5
(2)
6
(3)
0
(0)
0
(0)

At the time of Escobedo, June, 1964
July-August, 1964
September 1-December 31, 1964
January 1, 1965 to June 30, 1965
July 1, 1965 to December 21, 1965
After January 1, 1966
Total Percentage Beginning Warning
After Escobedo
53
28
54
* Percentage of the total of those who began warning after Escobedo during each
time period.
** Because of the large percentage of small city police who had already begun
warning before Escobedo, the numbers which remain for post-Escobedo study have
limited statistical significance.
t Numbers in parentheses represent percentages of the total of before and after
Escobedo responses in the designated time period.
tt This percentage includes responses which indicated they began warning after
Escobedo but could not be included in the categories because no time period was
given.
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Respondents were asked to specify the point in the interrogation at which
they informed the suspect of the rights to silence and to counsel. 69 Sixty-one
percent of the city police, fifty-five percent of the small city police, and
fifty-nine percent of the prosecutors informed a suspect of these rights "at
the beginning" of the interrogation. Only twelve percent of the city police,
sixteen percent of the small city police, and twenty-one percent of the
prosecutors warned "when the investigation focused on the suspect." What
was the reason that such a substantial percentage of pre-Mirandarespondents were warning "at the beginning" of the questioning 7 instead of
applying the Escobedo focus test?7 ' One answer is that many of those who

responded were already warning before Escobedo. Since the logical time to
warn a man of his right to remain silent is before interrogation begins, 77 for
pre-Escobedo warners, Escobedo may have represented a liberalization of
the time when the warning must take place. If so, few apparently took
advantage of the new view. By its very nature, the test was ambiguous,
requiring a separate decision for each case, and hence enshrined a source of
error in each decision. It may also have been a question of strategy based

upon the belief that the earlier the warning, the less weight its substance is
given by a suspect. The fact that more prosecutors than police used the test
may mean that prosecutors felt they could make the necessary
determination while the police did not, or the prosecutor as their counselor
believed they could not. One may conclude from these responses that prior
to Miranda, the majority of law enforcement officials said they were giving
both counsel and silence warnings at the outset of questioning. 73 As far as
69 These were separate questions but the answers to both were substantially the
same.
70 The percentage to be credited to the category of those warning at the beginning
of the interrogation is even higher if we read it to include other categories which are
more consistent with Miranda than Escobedo standards. These respondents said warnings were given "at the time of arrest" (10, 7, 5) and "at the initial introduction" (5,
8, 8), the numerals representing the percentage of city police, small city police, and
prosecutors in that order. Taking these additional categories into account would increase the percentage of those warning other than by the focus test to 76 percent for
the city police, 70 percent for the small city police, and 72 percent for the prosecutor.
71 See text accompanying note 25 supra.
72 One detective replied that the suspect would not be in the interrogation room
if he had not already been focused on. The New Haven Study, at 1550 n.80, in a two
week period of observation before Miranda noted that "suspects were rarely warned
and never at the outset of questioning."

73 While respondents' statements of their procedures cannot be taken to mean that
warnings were given to all suspects or at the time stated, their responses probably
reflect the procedures they thought they should follow.

Vol. 1968: 4251

INTERROGATION PRACTICES

warnings are concerned, just prior to Miranda the practice was closer to the
future Miranda than to the past Escobedo.'4
From the city detectives' responses to questions about access of the
suspect to counsel, one may conclude that the closer the physical presence
of the lawyer approaches the stationhouse, the more the detective is likely to
feel deterred from future questioning. Thus, if the attorney is reached by
telephone, substantially more detectives stop questioning than if he is not;
and, if the attorney requests that questioning stop, even more comply.
From the perspective of most interrogating officers, the legal impact of
Miranda has been twofold: interrogation may proceed only with the express, continuing consent of the suspect; and, at the request of the suspect,
an attorney may be present during interrogations. While the attorney was always a specter who could potentially haunt the police, it is only after Miranda that he seemed about to materialize in the interrogation room.7 5
74
See Younger, Interrogation of Criminal Defendants--Some Views on Miranda
v. Arizona, 35 FORDHAm L. REV. 255, 259 (1966): 'The requirements set forth in
Dorado nearly approached those laid down . . .in Miranda. The adjustment required
for prosecutors in the State of California was, therefore, correspondingly small."
See also Lynch, Interrogation of Criminal Defendants-Some Views on Miranda v.
Arizona, 35 FounImA L. REv. 221, 222 (1966); Pye, The Supreme Court and the
Police: Fact and Fiction, 57 1. CRIM. L. C. & P.S. 404, 412 (1966). Because of their
legal training, prosecutors may have a greater tendency than police to adhere to
current case law requirements. Police, on the other hand, may arrive at practical
solutions which more closely approach future trends in the law. See the sensible accommodations described in TASK FORCE REPORT, at 14, 23. Most police interpreted
Escobedo as not applying to on-the-street interrogation. Only 10 percent said they
warned at the time of arrest and only 26 percent (Q. 25) believed recent United States
Supreme Court decisions had any effect on on-the-street interrogations. Skolnick observes that "the policeman is far less interested in questions of constitutionality than
in he reasonableness of a working system." J. SKOLNICK, JUSTICE Wrrmotrr TRIAL 147
(1966) (emphasis in original).
'l In hearings before the Senate Judiciary Subcommittee on Constitutional Amendments, Richard R. Andersen, Deputy Inspector, Omaha Police Department, stated in
part: "[V]e have basically been advising of rights since 1962, with the exception of
the portion stating we would provide an attorney at the time or cease interrogation
if the suspect so indicated.
"Prior to the Miranda decision, defense attorneys were furnished by Douglas
County through the office of the Public Defender on felony cases. However, they did
not enter into the law enforcement procedure at the stage of the original arrest and
interrogation. Consequently, prior to Miranda, we did obtain some statements or confessions that would not be admittable [sic] in court under this one section of the
decision and there were a few cases that had to be dismissed because of this.
"We have had no cases dismissed on statements since the Miranda decision and
we feel that we comply with same 100 percent." Statement submitted for hearings held
February 21, 1967, in Omaha, Nebraska, obtained from Larry A. Conrad, Chief

Counsel, Senate Subcommittee on Constitutional Amendments. See also Pittsburgh
Study, at 10.
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Court Influence on Police Compliance.76 The previous section revealed
not only that city police report that they have complied with the requisites
of Escobedo but also that they may have over-compensated to insure
compliance. Other evidence is available from the survey to buttress the
conclusion that the police are sensitive to court decisions, particularly those
of the United States Supreme Court. City police were asked (Q. 5) what
prompted them to adopt the right to silence warning. Only five percent
named Escobedo. However, twenty-one percent cited the Supreme Court,
and combined reference to all courts was fifty percent. 77 The same
approximate percentages were true for the right to counsel warning.
Thirty-seven percent of the city police thought that confessions were now
less important because of closer scrutiny of them by the courts. As to those
agencies deemed most important in determining city police interrogation
procedures, Table 4A shows that seventy-nine percent of those responding
ranked the Supreme Court first; nine percent ranked local courts first, but
fifty-one percent ranked them second; 78 "Police needs" were ranked at
three percent; and the legislature at one percent.
76

See generally LaFave, Improving Police Performance Through the Exclusionary
Rule (pts. 1-2), 30 Mo. L. REv. 391, 566 (1965).
77 When asked what prompted them to adopt the policy of providing a right to
silence warning, police respondents answered as follows:
Escobedo
U. S. Supreme Court
Local appellate court
Local trial court
Courts (unspecified)

Subtotal (all courts)
7

3 LaFave,

Percentage
5
21
4
4
16

50

Police department policy
Police training
Prosecutor advice
To strengthen case
To protect rights of suspect
Always policy
Other
Subtotal

Percentage
14
I
18
I
I
7
7
49

supra note 76, at 396-97 notes:
"The significance of this supervision of police conduct by local courts cannot be
overstated; to the average police officer 'the law' concerning arrest, search, and other
police practices is in large measure represented by his direct and indirect'knowledge of
the "attitudes of the local judiciary. This is particularly so in those departments where
training on relevant statutes and appellate cases is less than adequate. Most policemen,
if asked to define the limitations on their authority, would respond on the basis of:
(a) their understanding of judicial rulings in cases in which they have appeared; and
(b) their understanding of the rulings, often passed on only by word-of-mouth, in
cases involving their fellow officers."
There is not necessarily a conflict between LaFave's observations and the survey.
LaFave speaks of the police officer while our respondents are detectives and higher
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TABLE 4A: CITY POLICE-AGENCIES MOST IMPORTANT IN
DETERMINING INTERROGATION PROCEDURES
Question 24: In the last few years, what has been of most importance in determining
your interrogationprocedures? Of least importance?

ITEM
1. United States
Supreme Court
decisions
2. Local court
decisions
3. Local political
pronouncements
4. Newspaper
campaigns

RANKING ACCORDING TO ORDER OF PREFERENCE
1st
2nd
3rd
4th
5th
6th* 9th**
No.%
No.%
No.%
No.%
No.%
No.% No.%

116 79

14 16

1 1

2 3

2 3

0

0

3

3

41 51

15 22

6 10

0

0

0 0

7

7

11

1 1

0 0

2 3

3

5

19 33

20 18

1 1

1 1

0 0

4

8 13

18 31

12 11

13

9

6

echelon officers who see themselves as concerned with Supreme Court decisions. See
J. SKOLmcK, supra note 74, at 270. Respondents denoted themselves as follows:
City Police
Number Giving
Percentage
Response
Patrolman
3
2
4
Sergeant
8
5
Lieutenant
10
Captain
6
3
Detective
59
33
21
Detective sergeant
39
Detective lieutenant
43
23
Chief or Deputy Chief
6
3
Other
10
5
Total detectives
77
answering
141
Total rank, captain
6
or above, answering
12

Small City Police
Number Giving
Response
Percentage
2
2
6
7
12
13
7
8
26
29
14
15
10
11
7
8
6
7
50

55

14

16

These officers play down the importance of "word-of-mouth" information as significant sources of information. See text accompanying Table 7 and note 83 infra. LaFave is writing from empirical data while this survey is occupied with what officers say
they value. Nevertheless, interrogation, more than any other area of the criminal law,
has been subject to Supreme Court attention and it would be strange if the respondents
did not recognize that it is the Supreme Court which makes the law. As has already
been mentioned, the -majority of higher state courts had not passed on the important
Escobedo issues. But when they had passed on similarly important constitutional questions, they usually sided with the police point of view. When they were reversed,
police respect may have declined, even though the courts may have retained police
sympathy. If police are truly authority directed, the source of authority is easily located.
The ranking by the police, described in the text, seems realistic. The role of the
legislature has been just about 1 percent.
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5. Directive or
memorandum
from office of
prosecutor
6. Police needs
7. State
legislature
8. Civilian review
board

5 3
4 3
1

13 18
2 2

1

5

6

0 0

1

1

29 42
5 7

15 25
14 23

2 3
25 42

4 5
5 7

17 25

18 29

18 30

1 2

0 0

0 0

10 17

0

0

6 6
14 13
5

5

40 36

* Too few respondents chose the 7th and 8th ranks for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than nine
ranks were selected, was placed in the last or 9th rank.

Asked to indicate what should "ideally" determine interrogation
procedures (Table 4B), thirty-six percent stayed with the Supreme Court,
twenty-seven percent selected "Police needs," and fifteen percent chose
"Local court decisions."
TABLE 4B3: CITY POLICE-AGENCIES WHICH SHOULD IDEALLY
DETERMINE INTERROGATION PROCEDURES
Question 24: Ideally, what has been of most importance in determining your interrogation procedures? Of least importance?
RANKING ACCORDING TO ORDER OF PREFERENCE
1st
2nd
3rd
4th
5th
6th
7th* 9th**
No.% No.% No.% No. 9o No.% No.% No.% No.9

ITEM
1. United States
Supreme Court
decisions
48 36 12 14 11 16 3 5
8 14
0 0
0 0
9 11
2. Local court
decisions
20 15 27 39 15 22 11 18
3 5
1 2
0 0
1 1
3. Local political
1 1
1 1
1 1
1 2
2 3 12 21 28 53 10 13
pronouncements
4. Newspaper
campaigns
5. Directive or
memorandum
from office of
prosecutor
14 11 21 30 15 22 17 28 11 18 3 5 0 0 0 0
6. Police needs
35 27
4 6 9 13 10 17 13 23
3 5 0 0 0 0
8 6 7 10 13 18 19 31 18 30
7. State legislature
1 2
1 2 4 5
8. Civilian review
board
0 0
0 0
2 3
0 0
0 0 10 17 3 6 38 48
* Too few respondents chose the 8th rank for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than nine
ranks were selected, was placed in the last or 9th rank.

Vol. 1968: 425]

INTERROGATION PRACTICES

455

Thus, although ideally police are less certain that they desire the Supreme
Court to be running their affairs, they are not in accord on any better
regulator. The Court thereby remains the first choice of the largest
percentage.
Table 5A and 5B separate into time periods the reasons given by the city
police for starting warnings before and after Escobedo.
TABLE 5A: CITY POLICE-REASONS GIVEN FOR STARTING
WARNINGS BEFORE ESCOBEDO SEPARATED INTO TIME PERIODS
Number of Responses
At least 10 years ago
Police Dept. policy
Always policy
DA. advice (solicitor, prosecutor, etc.)

Courts, unspecified
U.S. Supreme Court
Police training

9
2
6

5
1
1

From 10 years ago to May 30, 1961
Always policy
D.A. advice (solicitor, prosecutor, etc.)
Police training

3
2
I

June 1, 1961 (Mapp)-Dec. 31, 1962
D.A. advice (solicitor, prosecutor, etc.)
U.S. Supreme Court
Police training
Local trial court (circuit court, etc.)

6
4
I
3

Courts, unspecified

2

Police Dept. policy

3

Jan. 1, 1963-Dec. 31, 1963
Courts, unspecified
Police Dept. policy
U.S. Supreme Court
Local appellate court

3
2
1
1

Jan. 1, 1964-June 1, 1964
Local trial court (circuit court, etc.)
D.A. advice (solicitor, prosecutor, etc.)
U.S. Supreme Court
Police Dept. policy

I
I
1
I

Before Escobedo, Date Not Indicated

Courts, unspecified

1

Always policy
To protect rights of suspect

3
2

To strengthen case

1
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TABLE 5B: CITY POLICE-REASONS GIVEN FOR STARTING
WARNINGS AFTER ESCOBEDO SEPARATED INTO TIME PERIODS
Number of Responses
At the time of Escobedo, June, 1964
U.S. Supreme Court
Escobedo
D.A. advice (prosecutor, solicitor, etc.)
Courts, unspecified

7
5
2
2

July 1, 1964-August 31, 1964
U.S. Supreme Court
D.A. advice
Local appellate court
Courts, unspecified
Local trial court
To strengthen case
Always policy

4
4
3
2
I
I
I

Sept. 1, 1964-Dec. 31, 1964
D.A. advice
Courts, unspecified
Local appellate court
Police department policy
Escobedo
U. S. Supreme Court
Always policy

5
3
3
3
2
I
I

lan. 1, 1965-June 30, 1965
U.S. Supreme Court
Local trial court (circuit court, etc.)
D. A. advice (solicitor, prosecutor, etc.)
Courts, unspecified
Police Dept. policy
Police training

3
2
2
2
2
I

July 1, 1965-Dec. 31, 1965
Escobedo
U.S. Supreme Court

I
I

After Jan. 1, 1966
U.S. Supreme Court
Courts, unspecified
Escobedo

2
I
I

After Escobedo, Date Not Indicated
U.S. Supreme Court
D.A. advice (solicitor, prosecutor, etc.)
Police Dept. policy
Courts, unspecified

5
I
I
1
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The beforeEscobedo table (5A) shows that until Mapp v. Ohio79 (June,
1961), the influence of the Supreme Court was limited, so although
"courts," otherwise unspecified, are of moderate importance. "Police
department policy," however, constituted the major force in determining
warning policy. The role of the prosecutor is also significant. At the time of
Mapp there is a jump in the importance of the prosecutor and the courts,
particularly the Supreme Court, in determining procedure. Between the
period shortly after Mapp until Escobedo, for the reason discussed earlier,
few departments began warning.
Those police who started warning immediately after Escobedo (Table
5A) did so directly as a result of the Supreme Court's decision, while as
time passed, change was more often provoked by action or advice on the
part of the prosecutor. The policy change is attributed by the police to the
immediate cause of that change-a request of the prosecutor, local court
decisions, or a directive of the department. Thus, although Escobedo was
selected by sixty-nine percent of the police as the decision most affecting
in-custody interrogation (Q. 24C), 81 only five percent indicated that
Escobedo was the reason that prompted warnings (Q. 5). The disparity is
partially explained by recalling that fifty percent were already warning prior
to Escobedo.
The failure to refer directly to Escobedo as prompting warnings is also
consistent with the supposition that an important side effect of the decision
may have been to induce changes in other in-custody interrogation
procedures 82 or to alter the warning from a selective technique to standard
procedure. There also seems to be a clear feeling that the directing forces
for these changes are, in contrast to the "old days" (at least ten years ago),
increasingly outside the department. This is emphasized in the findings that
follow.
70 367 U.S. 643 (1961).
80 The answers to this question

necessarily represent what the respondent recalls
or believes to be the reason for the warning policy. Therefore, he may "recall" that
in the past police department policy was more important or he may recall such policy
without remembering that it was prompted by the Supreme Court.
81
Other frequent responses were:
Percentage

8

Mallary
Mapp

11
3

Other Supreme Court Cases
Named state -appellate cases

3
13

2 Changes in interrogation procedures may have included allowing interrupting
interrogation when the subject indicated a desire not to talk, shortening the period of
interrogation, and lessening use of deceptive techniques. See Miranda v. Arizona, 384
U.S. 436, 476 (1966).
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Table 6 shows the increased influence of the courts in the years after
Escobedo compared with those before that case. After Escobedo sixty-eight
percent indicated that courts prompted them to institute warnings, while
before Escobedo only thirty-three percent of those then starting to warn
were influenced to do so by courts. After Escobedo three times as many
(thirty percent) said they were prompted to warn by the Supreme Court as
compared with the period before Escobedo (ten percent). The influence of
state appellate courts increased, although it still remained low (six percent),
while trial court influence stayed about the same. "Police department
policy" was one of the biggest losers over this period while the prosecutor's
loss was less. The conclusion is that the police more and more have been
looking directly to the Supreme Court as their rule maker. Thus, again, the
police seemed prepared for intervention by the Court in Miranda.
TABLE 6: CITY POLICY-WHAT PROMPTED ADOPTION OF WARNING
POLICY BEFORE AND AFTER ESCOBEDO
Question 5: What prompted you to adopt this policy at the time mentioned in answer
to question 3?
Before Escobedo
Alert Escobedo

Courts, unspecified
U.S. Supreme Court
Local trial court
(circuit court, etc.)
Local appellate court
Police Dept. policy
DA. advice (solicitor,
prosecutor, etc.)
Police training
To strengthen case
To protect rights

Number Giving Response Percentage
11
16
7
10

Number Giving Response
12
23

Percentage
16
30

4
1
15

6
1
23

3
6
6

4
6
7

15
3
I

23
4
1

14
1
1

18
1
1

-

-

of suspect

2

3

Always policy
Escobedo
Total Courts

8

12
33

-

2
9

3
12
68

Another indication of police "desire" for compliance is their ranking of
the "relative importance" of sources of information for the "latest changes
in the law of interrogation," found in Table 7. Forty-three percent found
the memoranda of the prosecutor most important, followed by directives of
the police department (fifteen percent) and department training sessions
(fourteen percent), which are frequently addressed by the prosecutor. These
are sources from which one would expect to find the least editorializing and
the highest instructional content about court requisites. Newspapers (eight
percent), staff meetings (three percent) and conversations with other
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officers (one percent), where there would be more discussion of "police
needs," rank low.
TABLE 7:

CITY POLICE-SOURCES OF INFORMATION CONCERNING
CHANGES IN THE LAW OF INTERROGATION

Question 27: Listed below are some possible sources of information about the latest
changes in the law of interrogation.Please indicate how you rate their relative importance in obtaining such information by 1 for the most important, 8 for the least.

ITEM
1. Newspapers
2. Memoranda from
the prosecutor
3. Directives from
the police
4. Conversation with
other officers
5. Department training sessions
6. Police training
bulletins
7. Staff meetings

RANKING ACCORDING TO ORDER OF PREFERENCE
1st
2nd
3rd
4th
5th
6th*
8th**
No. % No. % No.%
No.%
No.%
No.% No.%
13

8

8

5

10 6

72 43

23 15

15 10

27 15

64 42

2 1

5

3

4

35 25

68 41

14 9

14- 9

14 10

4 2

21 14

17 12

16 11

3 2

6 4

14 9

23 16

53 38

34 21

24 14

20 13

44 29

29 20

25 18

9 6

6 3

15

9

23 15

45 30

43 28

15 10

8 4

2 1

6 3

14 9

13

27 17

47 32

16 11

21 12

9

7

5

4

1

1

*Too few respondents chose the 7th rank for the results to be significant.
** For coding purposes, the lowest ranking choice, even where less than eight
ranks were selected, was placed in the last or 8th rank.

The 1966 Miranda questionnaire gives additional indicia of police desire
to learn about Supreme Court decisions. Table 8 indicates that sixty-six
percent of the respondents claim to have read the Miranda decision.
TABLE 8: 1966 MIRANDA QUESTIONNAIRE-NUMBER OF POLICE
WHO CLAIM TO HAVE ACTUALLY READ THE MIRANDA OPINION
Question 3(a): Have you actually had a chance to read the Court decision for yourself?
Number Giving
Percentage
Response
Response
Giving Response
Yes
Partially, not all
No

35
3
15

66
6
28

[Vol. 1968: 425

DUKE LAW JOURNAL

Table 9 shows that for twenty percent of the officers the decision itself

83
has been their most valuable source of information.

TABLE 9:

1966 MIRANDA QUESTIONNAIRE-MOST VALUABLE SOURCE
OF INFORMATION ABOUT MIRANDA

Question 2(a): What has been for you the most valuable source of information about

Miranda?
Number Giving
Response

Response
Prosecutor (or like designation)
Decision or case itself
Newspapers, journals, etc.
Bulletins, manuals, regarding training and
law enforcement
U.S. Law Week
Training courses seminars
Conferences between various
law enforcement groups
Attorney General
FBI

Percentage
Giving Response

20
14
9

29
20
12

6
5
4

9
7
6

4
3
2

6
4
3

Table 10 discloses a great deal of criticism of courts and court opinions.
TABLE 10: GENERAL OPINIONS OF POLICE AND PROSECUTORS
CONCERNING THE INTERROGATION PROCESS
Question 31 (Prosecutors)and Question 32 (Police): I would much appreciate any
comments you might have concerning steps you intend to take in the future with
reference to interrogationprocedures; your opinion of the importance of confessions;
comments on recent court decisions with reference to interrogation or on other subject matter covered by this questionnaire on which you may wish to express an
opinion.
Percentage Giving This Response
Interrogation
Without interrogation, certain cases
cannot be cleared*
Confessions are only or most
important in certain cases
Subtotalt

Prosecutor

City
Police

Small City
Police

31

43

36

19

0

0

50

43

36

8 The Escobedo questionnaire (Q. 27-Police) did not include a choice of the
reading of the decisions'themselves as a source of information and policelrespondents
did not indicate that source in the "other" category. It is not possible, therefore, to tell
if more officers read the Miranda decision than read prior decisions of the Court. The
New Haven Study, at 1551, concluded that only one of the detectives observed had
read Miranda. See text accompanying note 144 infra.
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Criticism of court decisions
Court decisions have hurt
society or law enforcement
Expansion of Escobedo would be
detrimental to law enforcement
Court decisions confuse officers
or frustrate police
Democratic government based on
rights of majority; law is to
protect society as a whole
Courts coddle criminals; criminals

19

37

36

15

0

10

21

0

13

8

0

0

7

4

4

8

0

19
2

38
7

36
19

21

45

55

17

84

know their rights

Courts have overlooked the victim
My views are those expressed in
Escobedo dissent
Local courts more restrictive
than Supreme Court
Derogatory reference to 5-4
decision
Court decisions place police in
position of giving legal counsel
Subtotalt
Approval of Court decision
Suspected persons should be
informed of their rights
Escobedo or Supreme Court decisions
do not represent harsh rules
Supreme Court decisions have
helped law enforcement
Subtotalt
Compliance with Court decision
Intends to observe court decision or
(in case of prosecutor) will urge
police to do so
Intends not to observe court decision
Subtotalt

* Responses were classified into the statements listed, which in most cases are

quoted from one of the responses.
t Percentage represents the frequency respondents gave the particular response.
One respondent usually gave several responses. The subtotal has significance only as
related to the other subtotals. Typical responses will be found in Appendix If.
84 A recent poll of general population attitudes has shown that 60 percent approved
of "repressive measures" while 40 percent believed in "social amelioration or moral
inculcation" to combat crime. Most people polled believed the courts were too lenient
on criminals, although when dealing with a particular case "the most frequent responses
were to give him another chance." McIntyre, Public Attitudes Toward Crime and Law
Enforcement, 374 ANNALS 34, 41-42 (1967).
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Yet, forty-three percent of those answering this question believed that
without interrogation certain cases cannot be cleared, and almost as large a
percentage (thirty-eight) mentioned that they do, or intend to, respect
court decisions. One respondent put it this way:
It is my intention to abide by the court decisions in the most minute
detail insofar as I can keep up with the frequent changes. The prime importance of confessions is in the divulging of pertinent facts which can
then more quickly be corroborated, saving much useless investigation and
time.

It is my belief that the current trend is to put too many restrictions
on the police, perhaps to the point of denying to the law abiding populace
their rightful protection.
Law inforcement agencies, however, are not an entity of their own, only
an agency of the community, to enforce the laws in the manner desired by
that community. Eventually public opinion will be shaken out of its complacency by a rising crime wave, and will demand a more realistic interpretation of some of these "protective" rights.

Although the Escobedo questionnaire requested memoranda prepared to
instruct law enforcement officers on Escobedo problems, only a few were
received.85 Nevertheless, of the eight that were, most mentioned the need to
comply with court decisions, each advised the police to give the requisite
warnings, usually before questioning begins, and three exacted the requisites
86
of Miranda.
dearth of responses may have been attributable either to the fact that at
the time of receipt of the request, the supply had been exhausted, or that the docu85 The

ments were considered "confidential." The relatively good return of memoranda obtained in the later Miranda mailing suggests the former conclusion.
11The Wisconsin Attorney General in a special memorandum dated May 1, 1965,
after reviewing state supreme court cases, concluded: "While the failure to advise of
his constitutional right to remain silent does not, in and of itself, require exclusion of
a confession (Browne v. State (1964), 24 Wis. (2d) 491, 511g, 129 N.W. (2d) 175,
131 N.W. (2d) 169), law enforcement officers should advise a defendant of his right
not to speak, particularly where the defendant is not represented by counsel." (emphasis in original).
A prosecutor in a major mid-western city issued the following, dated February 15,
1965: "As you have no doubt read in the local papers, a circuit judge refused to permit a confession to be admitted into evidence because it had been made after the suspect had requested counsel. In order to preclude any future quashing of confessions on
this ground, it is suggested that at the commencement of the questioning the interrogating officer tell the suspect this name and then advise him as follows:
1. I advise you that you have a constitutional right to refuse to make a statement

or to answer any questions put to you.
2. I advise you that anything you may say may be used against you in a court of

law in the event of prosecution.
3. I advise you that you have a right to counsel."
A northwest city police department, on June 30, 1965, issued an "inter-departmental communication": "In order to comply with recent court decisions relative to
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Conclusions drawn about police compliance from self-serving answers to
questionnaires may always be open to doubt. Yet, as eager as police may be
to appear in compliance (which itself is significant), they are hardly likely
to print warning forms for the benefit of this questionnaire.81 Thirty-four of
eighty-two departments furnished copies of forms as they were requested to
do. In over ninety percent of the forms-before Miranda made such
warnings obligatory-there was a warning of the right to remain silent and
of the potential use against the suspect of anything said. For the counsel
warning, the percentage varied from ninety-one percent for the "advisement" forms to seventy-six percent for the "acknowledgement" forms. 88
Nonetheless, before we conclude that more explicit court decisions result
in more precise compliance, it is useful to ask of what that compliance
consists and whether it is proceeding "up" linearly. Table 11 relates
Question 3 (what prompted you to begin warning?) -to Question 19 (if
confessions have decreased, what have you done to counter this?). The
Table shows that although eighty-four percent of those who began warning
before Escobedo say they took "positive measures," such as making a more
diligent search for evidence, to counter the adverse decisions, after
Escobedo only seventy-three percent report that they took such measures.
Those who claim that current "limitations" on police have brought law
enforcement benefits may very well be correct, but it may also be that the
police have an upper limit to their positive adaptation. It is also possible
that those who have lately changed their policies under pressure-having
done so with more recalcitrance than when changes were more mildly
rights of persons accused of committing a crime and to prevent jeopardizing the successful prosecution of cases in court, the following procedure will become effective
July 1, 1965. Whenever the investigation of a crime progresses to a point where the
suspect is interrogated for the purpose of eliciting an admission or confession, the attached "Advice as to Rights" form will be completed by the officer conducting the
interrogation. By utilizing this form, it should be clear to everyone that the
Police Department is properly :klischarging its obligation to advise
the accused of his rights."
A California police department issued the following training bulletin: 'The
admonition required by Dorado is satisfactorily handled by the use of Form TF 246.
However, it now appears clear that in addition to the admonition at the time of arrest,
there should also be subsequent admonitions each time additional questioning of the
suspect takes place. In addition to admonition, some evidence of 'intelligent' waiver of
the suspect's rights is also required ....
Investigative personnel embarking on a process
of interrogation designed to elicit incriminatory statements shall first re-admonish the
suspect regarding his rights to counsel and to remain silent.... Evidence of the waiver
of rights must be contained in affirmative responses to appropriate simple questions
prior to the posing of questions bearing on the matter under investigation."
s7 Printing the forms may, however, be a factor in proving to the public they are
in compliance. See, for example, the statement of the northwest city police department,
supra note 86.
as See note 116 infra.
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suggested-adopt new procedures with a less positive attitude. This seems
borne out by the increase of the "negative measure" of "more intensive
interrogation." Although Table 10 would lead one to the conclusion that the
police are in a state of static frustration, this is not evident from the
resourcefulness of response exhibited in Table 11.80 The barometer of
frustration, "not much you can do," remains constant before and after

Escobedo.
TABLE 11: CITY POLICE-RELATIONSIP BETWEEN
QUESTIONS 3 AND 9
Positive Measures

Before Escobedo
Response to
Question 19

Positive Measures
More diligent or thorough search
for evidence, better preparation of
case, more physical or circumstantial evidence
40
Try to make stronger case
before making arrest
4
Use scientific aids
4
Will attempt to increase personnel
3
Increase patrols
0
Better training of personnel
1
More surveillance of
suspected offenders
0
Careful attention to
what courts expect
1
Subtotal
Negative Measures
More intensive interrogation
Not much you can do; nothing
Subtotal

After Escobedo

Number GivNumber Giving Response Percentage ing Response Percentage

63

32

51

6
6
5
0
2

3
4
0
2
1

5
6
0
3
2

0

2

3

2

2

3

84
1
6

2
10
12

73
7
6

11
10
21

Reported Effect of Warnings on Interrogation. Most police and prosecution spokesmen greeted the announcement of Miranda with forecasts
of doom for law and order in the United States. At the very least, it was
predicted that confession rates would radically decline. This survey was not
concerned with the actual effect of the warnings on confession rates, 90 but it
"9 The fact that frustration is not conveyed in the responses may be related to the
detectives self-concept of himself as a "craftsman." See J. SKOLNICK, supra note 74,
at 111.
90
For studies which were concerned with the effect of warnings on confession rates
see notes 5.17 supra. The New Haven Study, for example, found: "IT]here is no
evidence indicating that the warnings given this summer caused many suspects to
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did ask the respondents how, in their opinion, their confession rate had been
affected since they started to warn. Comparisons of these estimates could

then be made among: city police, small city police, and prosecutors; city
police and prosecutors from the same city; city police within the same
department; and those police who started warning before Escobedo with
those who started to warn after Escobedo.
TABLE 12:
A.

REPORTED EFFECT OF WARNINGS ON INTERROGATION

Question 16 (prosecutors)and Question 17 (city police and small city police):
Since the institution of the above procedures for informing defendants that they
may remain silent and may consult with an attorney, the percentage of suspects
who refuse to discuss the incident for which they were taken into custody has:

increased
remained about the same

Prosecutor*
49
33

City Police*
63
23

Small City Police*
55
32

B.

Question 17 (prosecutors) and Question 18 (city police and small city police):
Since the institution of the above procedure, the percentage of suspects confessing
has:
considerably decreased
26
39
27
decreased some
34
39
35
remained about the same
29
18
33
Given in percentages

The first conclusion that may be drawn from Table 12 is the
unspectacular one that law enforcement officials are not unanimous in
saying that persons under interrogation refuse to talk or that confessions
have decreased. Moreover, the change is a matter of degree. About half of
those who believe there is a decrease think that confessions have decreased
refuse to talk or ask for counsel. Our observations suggest that from the vantage point
of the suspect there was probably substantial pressure to confess, and that the Miranda
warnings, as given, did not alleviate the pressure.... [W]e conclude that questioning
was necessary to solve a crime in less than ten percent of the felony cases in which an
arrest was made and that Miranda may have adversely affected a!necessary interrogation
for only six of the 127 suspects whose interrogations we witnessed this summer." New
Haven Study, at 1523. Detective Inspector Richard R. Andersen of the Omaha Police
Department, testifying before the Senate Judiciary Subcommittee on Constitutional
Amendments on February 21, 1967, stated: "Our basic clearance rate, Part # 1 crimes,
between 1965 and 1966 indicates no substantial change. In 1965, January through
June, our clearance rate was 43 percent and, from July through December, the clearance rate was 45 percent.
"In 1966, January through June, our clearance rate was 44 percent. Since the
Miranda decision took effect in June, 1966, our facts start to show immediately; however, in the last six months of 1966 (July through December), after the Miranda decision, the clearance rate was 45 percent which is exactly the same for the equivalent
length of time as the prior year." Statement obtained from Larry A. Conrad, chief
counsel, Senate Judiciary Subcommittee on Constitutional Amendments.
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some and another half believe they have considerably decreased.9' City

police have noted the greatest change, the prosecutor the least, with the
small city police in between. The position of the small city police is
consistent with the supposition that their closer relationships with local
attorneys, local courts and local suspects tends to reduce the impact of
court decisions.0 2 One might be tempted to conclude that the discrepancy
between the estimates of city police and the prosecutor reflects a different
evaluation of the same process. A further analysis, however, reveals that
there is strong agreement among police and prosecutors from the same city
on these estimates. There were twenty-six cities in which both police and
prosecutors answered the question asking if, since the warnings began, there
were changes in the percentage of suspects who refused to discuss the
incident. Twelve police and prosecutors from the same cities gave indentical
responses, while eight others gave consistent responses. 93 Six gave
inconsistent responses. Of the consistent responses, in seven or eight cases
the police chose the greatest change, as was true of five of the six
inconsistent responses. In the question relating to confessions, of the
thirty-one comparable cities, in eight the answers were the same, eleven
were consistent, and twelve were inconsistent. In eight of the eleven
consistent responses, the police chose the greatest change and of the
inconsistent, two-thirds did the same.
If we now look to the internal consistency of the city police departments,
there appears to be a relatively high degree of agreement within each
department. For the question relative to suspects who refuse to discuss the
incident, fifty-three percent of the departments are entirely in agreement
that there is increased resistance to interrogation; in thirty-seven percent,
two of the three responses are identical; and in only eight percent are all
three in disagreement. For the question regarding confessions, there is considerably more variance: twenty-four percent of the departments were in
accord; in fifty-nine percent two of the three respondents -agreed; in seventeen percent the three were in disaccord. 94 That this agreement is the result
of consultation among the respondents seems to be ruled out by the different
91

The choices given for questions 17 and 18 were increased, considerably decreased, decreased some, and remained about the same. Therefore, in Question 17,
respondents who believed there was an increase were not able to select the degree of
that increase.
92
See text accompanying note 60 supra.
93
A consistent response is one not inconsistent with, though not identical to, the
compared response. Decreased some and decreased considerably, for example, would
be consistent.
"The appearance of departmental agreement is somewhat exaggerated because 63
percent of all respondents selected the same response in the first question discussed. The
lesser accord in the "confession" query is due to a disagreement about the extent of
the decrease, since the combined estimate of decreaseis 78 percent.
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estimates of the degree of change reported for these two questions. One may
conclude that while detectives within the same department may generally
be in agreement that there is a change, they will not necessarily agree as to
the degree.0 5 Where there is disagreement between detectives and prosecutors, prosecutors will ordinarily take a more moderate view than will the
detectives.
Table 13 seeks to compare the answers of city police, small city police,
and prosecutor respondents who said they started warning before Escobedo
with those that said they started warning after Escobedo concerning their
respective estimates of increase in refusals to talk or decrease in confessions
since the warnings began. As prior analysis disclosed,96 there is a
considerable time span between the two groups, and their reasons for
starting to warn are substantially different.
TABLE 13: REPORTED EFFECT OF WARNING ON INTERROGATIONSPROSECUTORS, CITY POLICE, AND SMALL CITY POLICE COMPARED
A.

Question 16 (prosecutors) and Question 17 (city police and small city police):
Since the institution of the above procedures for informing defendants that they
may remain silent and may consult with an attorney, the percentage of suspects
who refuse to discuss the incident for which they were taken into custody has:
Before
Escobedo Percentage
Prose- Small City
cutors
Police

increased
remained about the same
B.

42
42

54
37

After
Escobedo Percentage

City Prose- Small City
Police
Police cutors

60
29

59
30

63
26

City
Police

61
19

Question 17 (prosecutors) and Question 18 (city police and small city police):
Since the institution of the above procedure, the percentage of suspects confessing
has:

considerably decreased
decreased some
remained about the same

38
16
38

25
35
37

42
36
22

19
54
27

37
31
26

36
42
18

Nevertheless, the table shows that with minor variations virtually the
same proportion of city police officers believe that the warning has had a
deleterious effect on the suspect's willingness to talk and on confessions
whether warning was begun before or after Escobedo. One may infer that
this reaction is principally an emotional one and that the respondents'
answers are more a function of their attitude toward warning than a careful
05

Similar information was obtained for prosecutors, but because there were few
prosecutor offices which returned more than one completed questionnaire, the results
are less significant. In response to the question concerning the suspect's willingness to
discuss an incident, 6 prosecutor offices answered the same and 4 differently; for the
confession question 8 responses were the same and 2 were different.
01See text accompanying notes 79-83 supra.
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estimation of change. This conclusion is fortified by the "expected" reaction
of the prosecutor and the small city police. One would assume that those
who began warning before Escobedo would experience a smaller increase
than those who started warning after. Warnings before Escobedo were given
without legal compulsion in a form and time selected by the officer, and
fewer suspects probably knew of their rights years ago. Additional evidence
that the officer may tend to exaggerate the extent of the change caused by
the adoption of warning procedures is that in the same jurisdictions where
the police and prosecutor have given -theiropinions, the estimate of change is
almost invariably greater by the police than by the prosecutor. There exists,
however, another possible explanation of the lack of difference between
before and after warners. Even though the warnings started some time ago,
their effect may have been felt only recently, and it was to this recent
change that many of the city police referred.
Evaluation of the Warning Response. The finding that over ninety
percent of police and prosecutors reported that they were warning suspects
of the right to silence and to counsel before Miranda and that
approximately fifty percent were warning even before Escobedo may be
received with knowing winks. After all, what should one expect but
"correct" answers to a questionnaire sent from a law school asking
detectives if they "obey" the law. It should be recalled, however, that at the
time the police answered that they were warning, such procedure was not
the law. Miranda made it so. On the other hand, if such responses are
untrue, at the very least this indicates that a large percentage of law
enforcement officials knew that warning procedures were "correct" or
proper.97 It should likewise be apparent that because ninety percent of the
respondents say they warned does not mean that ninety percent, or any
particular percentage of all suspects interrogated, were warned, nor that the
warning, if given, was adequate. Since prior to Miranda there was no
agreement that warning was necessary to comply with Supreme Court
rulings, and since warnings were used (as discussed hereafter) at least by
some detectives as a technique of interrogation, the most that may be
inferred from the survey is that a large percentage of detectives were
warning, or claimed they were warning, but that the practice probably
varied from detective to detective and from suspect to suspect. Although a
departmental policy on warning may frequently have existed, the individual
detective no doubt adjusted the exact time and manner of warning to his
particular approach in interrogating. Conversely, a survey of cases will
97

Assuming the response is meant, in part, to give an impression of compliance, it

was not astute. Saying police were warning all along puts them at a disadvantage to

complain "if" the Court later requires warning. The Police are not known, however,
for their acumen in public relations.
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show that some departments were warning before Escobedo.98 Police were
being advised before Escobedo that even though warning was not legally
necessary, for practical reasons it was advisable. 99
If the practice of warning was so common at the time of Miranda, then
why the outcry that Miranda caused a rise in the number of those refusing
to talk? The answer is found partly in the meaning of Miranda and partly in
the meaning of "compliance" in the light of that decision. Police reaction to
Mirandais not inconsistent with the survey. Mirandachanges warning from
a police-controlled gratuity 00 subject to case by case modification in
accordance with "police needs" to an externally imposed policy to be
applied regardless of the circumstances of the investigation or the type of
defendant. Before Miranda, not only was the warning considered useful in
warding off legal attacks, but it also had its utility as a ploy in obtaining
confessions. One respondent stated, for example:
I will follow the same procedure I have in the past. I will advise the
suspect of his rights when it can be used to my advantage. For example,
this can be done in such a way as to gain the suspect's confidence, lead him
to believe you are on his side."'
The police protest is a recognition that such tactics are now, at least
legally, as much a part of history as the keystone cop. No longer may the
police concern themselves merely that a warning be given. Even if that
warning carefully follows the wording set out in Miranda, it must be
presented so that the suspect understands his rights.
'8 E.g., Van Rite v. State, 237 Wis. 212, 295 N.W. 688 (1941). The court
stated: "She was advised of her constitutional rights and informed that anything she
might say could be used against her." Id. at 215, 295 N.W. at 690.
09"Although warning to the subject of his constitutional ights is not legally required, it is advisable to have a statement in the confession to the effect that the confessor realized he was under no legal obligation to speak or tco give the statement about
to be received." F. INBAu &J. REID, CRIMINAL INTERROGATION AND CONFESSIONS 195
(1962).
"[A] Ithough it is not commonly advocated , the author subscribes to the proposition
that the peace officer always should explain the rights of the suspect under the Fifth
Amendment....
"It becomes rather difficult for a suspect to charge that he was subjected to police

brutality where it can be shown that the peace officer provided more than was required
of him in an effort to protect the rights of the accused." H. VALLOW, POLIcE ARRT
AND SEARCH 23 (1962).
100 See State v. Bronston, 7 Wis.2d 627, 641, 97 N.W.2d 504, 512 (1959):
"[W]e commend the practice of law enforcement officers informing arrested persons
accused of crime of such constitutional right [silence] before questioning them." See
also F. I AU & J.REID, supra note 99, at 163 n.46 (warning cases for each state collected).
[01 Small city police respondent 226-1. See also F. INBAu & J. REID, supra note 99,
at 111.
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Another factor is equally important. Conceding that there may be an
increased refusal on the part of suspects to talk, it does not follow that this
increase results from the communication of information from the police to
suspects who learn for the first time that they need not answer police
questions. Instead, it is as likely that the police are now being confronted
with suspects who, because of wide publicity given these rights, know they
may remain silent.102 The function of the explicit Miranda warning by
police is not merely to inform the suspect that these rights exist but to make
it clear to him that the police know they exist and that he is entitled to
assert them. The warnings further detail how this may be done, and assure
10 3
the suspect that he will not be penalized for reliance upon his privileges.
Another reason why warnings have taken on a more fearsome aspect
for the police is that since Miranda, every fledgling lawyer stands ready to
challenge a defect in warning procedure with a motion to suppress. No failure to warn is likely to be overlooked, and where there is a warning, its
adequacy is in issue. 10 4 The increased availability of lawyers, therefore, is
extremely threatening to the admission of any statements obtained. 05
2

In State v. Bronston, 7 Wis.2d 627, 641, 97 N.W.2d 504, 512 (1959), the
court was "convinced that the defendant because of his intelligence and education, and
the newspaper and magazine publicity that has been given in the past few years to the
right of citizens against self-incrimination, was well aware of such right at the time of
his interrogation." See also New Haven Study, at 1571-73, 1615.
I"3 "Under Chief Justice Warren's opinion in Miranda,the proper warning would
be along these lines: 'If you fail to talk with us, your silence can never, under any
circumstances, be used against you in any way. It cannot hurt you. On the other hand,
if you do talk to us, what you say can hurt you. You can have a lawyer. If you cannot afford a lawyer, one will be appointed at no charge, and that act of requesting a
lawyer cannot hurt you in any way.'" Kuh, Interrogation of Criminal DefendantsSome Views on Miranda v. Arizona, 35 FOeRDHAM L. Rav. 169, 234 (1966).
Elsen & Rosett, Protectionsfor the Suspect Under Miranda v. Arizona, 67 COLUM.
L. REv. 645, 654 (1967), point out that the suspect is given no information in the
Miranda warnings concerning whether his silence or his refusal to waive counsel may
be used against him. 'These are crucial and immediate questions . . . . 'How do I
get out of this mess and avoid looking guilty?' ... Absent assurance on these points,
few suspects are likely to stand by their Miranda rights." Id. This estimate seems to
be correct. See note 90 supra.
104 Ironically, the failure of the police to give warnings in many instances, as revealed by the various post-Miranda empirical studies, see text accompanying notes
117-71 infra, should substantially weaken police credibility and can only strengthen
claims that warning was inadequate.
105Te Washington, D.C., Study found that "there was such delay between arrest
and the attorney's consultation with defendant at the stationhouse, that interrogation
had already taken place." Perhaps, of more importance, the Study revealed that "few
of the attorneys even thought of calling to speak to the defendant before setting out
for the station. Once arriving at the station, a significant number spent such a short
time with the defendant that they hardly had time to do anything more than advise the
defendant of his rights." These attorneys were volunteer Junior Bar attorneys. One
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Compliance under Miranda. The problem Miranda raises for police can
better be understood by examining the nature of "compliance" as it relates
to police operations. Survey findings have adequately evidenced the
attention police pay to Supreme Court rulings. Police demand for definite,
comprehensible guidelines has been insistent, 10 6 and the quotations of the
police set forth in Appendix II are a further expression of what is more than
a desire. It is a need.
The basic assumption of the questionnaires and of the respondents is that
the suspects being discussed are meant to move through the criminal process
at least as far as the courts. Because convictions are important for this
group, compliance has more significance than it has in situations where the
police may be satisfied with secondary gains such as destruction of
contraband, recovery of property, or punishment of persons the courts are
unlikely to punish. 10 7 If the suspect gets as far as the interrogation room,
then conviction is of consequence and "compliance" becomes not only one
means to obtain a desired result but the only means. For the police, the
quest then becomes what exactly -theymust do to comply.
If "compliance?' were "a single approved response to a Court ruling," 08
then it would be a simple matter to decide if the police were "obedient" to a
court command. Until the time of Miranda, however, the Court had not
formally disregarded the "totality of circumstances" doctrine, nor had the
Court settled until then on warning as the touchstone for finding its way out
of the voluntariness morass. Escobedo had spawned only more conflict in
state courts. Mirandarepresents the first time in the line of confession cases
that there is a rule sufficiently lucid and definite for a determination of
police "compliance" to be made. 109
In an effort to find out whether the police believed they could comply
with Miranda,if there were compliance, and how the police went about the
recommendation emerging from the project was a "permanent" system of "continuous
representation:'
10

6See Hoover, Law Enforcement States Its Views, 12 VILL. L. Rnv. 457, 460
(1967); Murphy, Judicial Review of Police Methods in Law Enforcement: The Problem of Compliance by Police Departments, 44 TEXAS L. Rnv. 939 (1966); Wilson,
Crime, The Courts and the Police, 57 J. Crim. L., C., & P.S. 291, 296 (1966); Comment, An Historical Argument for the Right to Counsel During Police Interrogation,
73 YALE L.J 1000, 1013 n.76 (1964).
The New Haven Study, at 1613 n.267, found that "[s]everal detectives already
think it [Miranda] a good decision because it gives them clear standards to guide their
work:'
107 See LAFAvE, ARREST, THm DECISION TO TAKE A SUSPECT INTO CUSTODY

437-89 (1965); J. SKOLNICK, supra note 74, at 220.
10s Johnson, Compliance and Supreme Court Decision-Making, 1967 Wis. L. REv.
170, 184.

1
09 The recent spate of interrogation studies may be viewed as largely due to the
Supreme Court's organization of a measurable problem.
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process, two mailings were sent to city chiefs of detectives; the first on
August 8, 1966, (the 1966 Miranda questionnaire), and the second on
April 26, 1967, (the 1967 Miranda questionnaire). Each went to respondents who had answered the Escobedo questionnaire.
It will be recalled from Table 7 that forty-three percent of city police
selected memoranda of the prosecutor as their most important source of
information about the latest changes in the law of interrogation.
Nevertheless, police department sources-directives from the department
(fifteen percent), department training sessions (fourteen percent) and
police training bulletins (nine percent) -together form thirty-eight percent.
After Escobedo, as we have seen, the police looked more directly to the
Supreme Court for information. Following Miranda,twenty percent of the
police give the opinion itself as their main source of information about
Miranda and two-thirds state that they have read the opinion (Tables 8
and 9).110
Either from reading the material or from explanatory material furnished
to them, seventy-nine percent considered the Court's requirements clear.
Only ten percent believed the decision ambiguous.
The 1967 Miranda questionnaire asked the respondent-detective to
name the category of "legal advisor" on whom he leaned "most heavily for
the issuance of guidelines to inform[him] about permitted police action
following important court decisions such as Escobedo and Miranda." Table
14 shows that the prosecutor exclusively served at least seventy-three
percent of the respondents.
TABLE 14: POLICE-LEGAL ADVISOR RELIED UPON FOR
INFORMATION ABOUT IMPORTANT COURT DECISIONS
Question 1 (1967 Miranda questionnaire):The legal advisor on whom you lean most
heavily for the issuance of guidelines to inform you about permitted police action
following important court decisions such as Escobedo and Miranda is:
Response
Prosecutor
Both prosecutor and city attorney
Police legal advisor and prosecutor
Police legal advisor
City attorney
Other

Number Giving Response

Percentage
Giving Response

38
3
2
4
3
2

73
6
4
8
6
4

Nonetheless, Table 15 indicates that although the prosecutor is credited
with the preparation of forty-one percent of the legal memoranda and forms
returned by police in response to the 1966 Miranda questionnaire,
forty-seven percent of such material was prepared by the police themselves.
110 The New Haven Study, at 1551, found that only one of the line detectives had
read the decision.
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TABLE 15: POLICE WHO PREPARED THE WARNING FORMS
Question 1 (1966 Miranda questionnaire):Who prepared for you the enclosed materials? (The department, the district attorney, corporation counsel, etc. Give all
sources.)
Number givPercentage
ing Response* Giving Response
Response
Prosecutor (or like designation)
32
41
Police department (department unspecified)
25
32
Training division, police academy
7
9
Legal bureau of police department
4
5
Specific section mentioned in the police department
(detective)
1
1
Subtotal of police sources
FBI
Attorney General
Other
* Respondents were permitted two answers.

37
4
2
3

47
5
3
4

One can conclude that the prosecutor, though he has an important
influence in the production of police compliance, must share that position
with the police, even though the issues raised are predominantly legal. It
may be that the apparent clarity of the Miranda decision as to the requisite
warning language encouraged the police to prepare their own warning forms
and to turn to the prosecutor only for the more difficult questions raised by
the decision.
Relationship of Prosecutor to Police. Police compliance with court
decisions depends, in part, on police knowledge and understanding of such
decisions. We can no more expect police to "utilize" these decisions
intelligently without such understanding than we can expect the suspect to
use his rights without being advised of them. As we have seen, police, to
varying degrees, have relied on the local prosecutor for this knowledge.
To further probe the influence of the prosecutor in relation to police
compliance, questions were directed, in both the Escobedo and Miranda
questionnaires, to the legal aid given by the prosecutor to the police
following these decisions. When prosecutors were asked in the Escobedo
questionnaire, "have you had occasion to inform the police department or
departments in your jurisdiction of what procedure they must follow to
satisfy Escobedo and similar decisions," ninety-four percent said they had,
and of these, forty-seven percent had done so "immediately." Seventy percent had given the information "on their own initiative" and only two percent at police request, while in the case of twenty-five percent it had resulted
from the actions of "both." Forty-three percent of -theprosecutors gave their
advice directly to the police chiefs, thirteen percent to detectives or detective
heads, three percent to detectives as a group, and thirty-five percent to a
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variety of ranks. Forty percent conveyed the advice in the written form of
memos or copies of decisions, twenty-seven percent by lectures or speeches,
twenty-three percent by telephone or personal contact, and seven percent
by conference.
Unfortunately, the Escobedo questionnaire provided no set of parallel
questions to give the police view of this process. In the Miranda questionnaire, however, police were asked, when, if at all, following that decision the department received advice about the decision. Fifty-three per.
cent received such advice within one week of the decision; another eight
percent within two weeks; a further twenty-five percent within one month;
and fourteen percent more than one month after. According to police
respondents, in thirty-five percent of the cases the advice was given on the
initiative of the legal advisor and in sixty-two percent at the request of the
department. In only two percent of the cases was it said to be at the
initiative of both. Seventy-seven percent was given both orally and in writing, thirteen percent orally only, and ten percent in writing only. The respondents were asked -to classify the advice according to its usefulness to
them. Oral advice was "very helpful" forty-nine percent of the time, "helpful" forty-six percent of the time, and "of some help" five precent of the
time. Written advice was "very helpful" sixty-six percent of 'the time, "helpful" thirty percent of the time, and "of some help" four percent of the time.
Not a single respondent indicated -advice, oral or written, was "of no real
help."
A somewhat loaded question asked: "if you do not feel the Miranda
advice given by your legal advisor was completely what it should have been,
what was wrong with it?" Only five respondents made some comment
unfavorable to the prosecutor, as against eighteen who responded favorably,
even though such a response was not called for by the question. The few
who felt that the Miranda advice left something to be desired usually
responded to the next question by asserting that this criticism is not
generally true with "respect to advice and guidelines given by [our] legal
advisor." When asked to make specific comments on how the services of the
prosecutor could be improved, there were twenty-five comments favorable
to the prosecutor and only four unfavorable.
There is little question that on the surface, at least for public
consumption, the police view the prosecutor as a help-mate in this process
of understanding the Supreme Court. Nevertheless, some "conflict" is
suggested in answer to the question seeking to identify which segment of the
system initiated the information exchange. Even though we are dealing with
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different court decisions, it is unlikely that in Escobedo seventy percent of
the prosecutors had initiated the process, while in Miranda,according to the
police, it was they who made the request in sixty-two percent of the cases.
It is also significant that forty-seven percent of the essentially legal
materials such as forms and memoranda were prepared by the police for
their own use. One feels intuitively that a deeper inquiry might turn up
dissatisfactions, not so much in the day-to-day relationship but in the
dimension of the help the police are receiving.'11 If this is true, then the
police may realize that the type of narrow "legalistic," "practical" advice
that they are acquiring from the prosecutor may as competently
be formulated within their own departments. The non-technical nature of
much of the material needed to insure compliance would explain the fact
that in some cases it was the police who prepared their warning forms at a
time when neither the wording nor the content of such forms was legally
prescribed. It is therefore of particular interest to examine the warning
forms prepared by or for the police.
Miranda Forms and Police Compliance. By analyzing prepared warning
forms 1 2 we can evaluate the dimensions of formal police compliance
with the warning aspect of Miranda. Miranda, in the Court's language,
requires that a suspect be given the following explicit warnings "prior to any
questioning": 1. He has a right to remain silent. 2. Any statement he does
make may be used in evidence against him. 3. He has the right to the
presence of an attorney, either retained or appointed. 4. If he is indigent, a
lawyer will be appointed to represent him." 3
Table 16 does a content analysis of the "Advice" form and Table 17 does
the same for the "Acknowledgment" format.

1 See Skolnick & Woodworth, Bureaucracy, Information, and Control. A Study
of a Morals Detail, in THE POLICE: SIx SOCIOLOGICAL ESSAYS 125-27 (Bordua ed.

1967).
11 2 The letter to respondents stated in part: "The type of materials desired are
those in current use, developed since the Miranda decision, including: 1. Forms used
in giving warnings of rights, those used as waivers or in conducting interrogations."
113 In regarding the sufficiency of these forms as a measure of police response to
Miranda, I put aside the question whether any form repeated rote-like by a police
officer can supply the "express explanation" called for by the Court. Cf. Thompson,
The Supreme Court and the Police: 1968? 57 J. CaMu. L.C. & P.S. 419, 421 (1966).
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CONTENT ANALYSIS OF POST-MIRANDA "ADVICE" FORMS
Number of Forms
Mentioning Statement

I. INFORMATION GIVEN BY OFFICER
1. Interrogator identifies himself as police officer
2. Accused is informed of charge
II. ADVISED BY OFFICER THAT:
1. Accused may remain silent (doesn't
have to say anything)
2. Anything he says can/will be used
in court against him
3. He may have counsel present prior
to or/and during any questioning
4. If he can't afford an attorney, one will be appointed
for him and that attorney will be available prior
to or during questioning if he so desires
5. Accused may knowingly and intelligently agree to
waive these rights, i.e., may answer questions, make
statements (voluntary), not request an attorney
6. If he can't afford an attorney, one
will be appointed for him
7. Accused told prior to interrogation
8
that he will be informed of rights
8. These rights may be exercised throughout
interrogation; interrogation may be
7
stopped any time the accused desires
9. Accused asked to say if he
7
understands his rights
10. Accused told that police themselves are
3
unable to provide him with attorney
3
11. Accused may call, contact his attorney
2
12. Accused may talk to anyone (unspecified whom)
2
13. He has the right to counsel (unspecified at what time)
* These two warnings represent alternate ways of giving counsel advice so that a
total of 26 departments had some version of this warning.
TABLE 17:

CONTENT ANALYSIS OF POST-MIRANDA
"ACKNOWLEDGMENT"' FORMS
Number of Forms
Mentioning Statement
ACKNOWLEDGMENT OF ADVICE
1. I volunteer to make a statement
(of my own free will)
2. No threats, promises, etc., were made to
induce me to sign or make statements
3. I may remain silent at all times
4. I realize that anything I say in
court may be used against me
5. I understand my rights
6. I knowingly and intelligently waive
my rights to see an attorney
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7. I may have an attorney present with me
during interrogation
8. Officers have identified themselves
9. I have read the statement regarding my rights
10. If I can't afford an attorney one will
be appointed for me
11. I have been afforded the opportunity to
consult with, or contact a lawyer
12. If I can't afford an attorney one will be
appointed for me prior to questioning
13. I have been advised of my rights prior
to any questioning
14. I have been informed of the charge
15. Interrogation may stop when I choose
16. The facts are true and correct
17. I am under arrest
18. I have read the statement
19. I understand the above words

10
10
7
6
6
5
4
3
3
2
2
1
1

It is crucial to note that the forms, which in many instances represent a
combined police and prosecutor effort, do not go beyond the four points
noted above. It may be that the Court will not require that the suspect be
told that "these rights may be exercised throughout the interrogation" or
that "interrogation may be stopped any time the accused desires," as seven
respondents have included in their warnings. Perhaps the police need not

explain to the suspect the consequences of an exercise or waiver of
protections." 4 To these questions the police will await the answer of the
Court.
More important than the exact words used by the police, however, is the
response of the suspect. Whether the waiver of his rights "is made

voluntarily, knowingly and intelligently""15 can only be known through his
response. Yet, Table 18 indicates that only eleven percent of the forms use a
question and answer format.
TABLE 18:

Response

TYPE OF FORMAT USED IN POST-MIRANDA
WARNING FORMS
Number GivPercentage
ing Response
Giving Response

Form to be signed by suspect
but not included in statement
Form not signed and not included in statement
Form appears before written statement
of confession
Question and answer format
Advice and waiver combined
114 See Kuh, supra note 103.

115 Miranda v. Arizona, 384 U.S. 436, 444 (1966).

5
5

11
11

11
5
19

24
11
42

DUKE LAW JOURNAL

[Vol. 1968: 425

The analysis of the forms gathered by the Escobedo questionnaire
discloses that about the same percentage, twelve percent, used the question
of the latter forms
and answer format. Table 19 shows the content analysis 116
separated into "Advice" and "Acknowledgement" forms.
TABLE 19: CONTENT ANALYSIS OF ESCOBEDO WARNING FORMS
RETURNED BY POLICE WITH QUESTIONNAIRES

Number of Forms
Mentioning Statement
L INFORMATION GIVEN BY OFFICER:
1. Interrogator identifies himself as police officer
II. ADVISED BY OFFICER THAT:
1. Accused need not make a statement
2. If he says anything, it will/may be
used for or against him in court
3. He may talk to a lawyer of his choice
4. Interrogator informs accused of charge
5. He may call a member of family
6. He may call a bondsman
7. If he does not have the money to hire an
attorney, the court will appoint one for him
8. He may have an attorney present
with him during the interrogation
9. He may make any phone calls he wishes
10. He may call a friend
m. ACKNOWLEDGMENT OF ADVISEMENT:
1. I realize anything I say may be used
in court against me
2. I may remain silent at all times
3. No threats or promises have -been made to me
to induce me to make this statement
4. I have been afforded the opportunity
to call or consult an attorney
5. I am not afraid, etc. (make statement
of my own will)
-pages of this statement
6. I have read
7. The facts herein are true and correct
8. I may have an attorney present during interrogation
9. If I am financially unable to hire an
attorney, one will be appointed free
10. I have been afforded the opportunity
to call a friend or my family
11. I speak and understand the English language
12. I understand the above typed words
13. I waive my right to an attorney (I do not wish to
2
talk to an attorney before making this statement)
1
14. My rights have been fully explained to me
15. I am under arrest
3
16. Other items
1
I In comparing both sets of forms it is apparent that the "Advice" forms consistently recite more rights than do the "Acknowledgment" forms. One may speculate
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The fact that the Escobedo and Miranda forms barely cover the requisites
of Miranda suggests that, to the police, compliance may have meant a
literal reading of what the Court from time to time requires, no more and
117
no less.
Summary of Questionnaire Responses. At the time of the distribution of
the Escobedo questionnaire, shortly before Miranda, more than ninety
percent of all three groups surveyed-city police, small city police, and
prosecutors-reported that they were warning suspects that they could
remain silent and that they had a right to counsel. At least half of each
group indicated that they were warning before Escobedo. A large portion of
the balance seem to have begun warning as a direct result of that decision.
Even before Miranda, therefore, most police claim to have been giving
warnings close in form to those required by Miranda.
The similarity of responses of city police and small city police evidences
an -affinity of attitude which disregards the obvious differences between
the two groups. This reinforces the belief that a police "viewpoint" or
"mentality" exists. One noted difference, however, is that the small city
police have a more moderate attitude toward lawyers, courts, and court
decisions, perhaps based on the closer personal ties that one might expect to
find in smaller communities.
Many city police claim to have taken positive measures, such as more
diligent searches for physical evidence, to counter decisions which they
believe restrict interrogation. There is reason to believe, however, that, for
some police, Escobedo represents the upper limit of such adaptation.
Subsequent to Escobedo, resistance has increased among these officers.
Most police interrogators believe that from the time they started giving
silence or counsel warnings the number of suspects refusing to talk increased
while the number of those confessing decreased. Members of the same
department are frequently in agreement on this point, although there are
variances as to the degree of change. Prosecutors and detectives from the
same cities usually agree, both on the fact that there has been a change, and
on the amount of that change. When there is a difference of opinion,
however, it is almost always the detective whose estimate of change is
greater. Analysis shows that whether officers started warning before or after
Escobedo seems to make little difference in their estimate of an adverse
change. This permits the inference that the detective's opinion is influenced
by his own feelings toward warning procedures.
that a department which asks the suspect to "acknowledge" that he has received warniags is more concerned with proof than with the substance of the admonitions.
"" The flexible literalism of police compliance is illustrated by the American Bar
Foundation's observation of Detroit police where it was found that "police officers
change their detection techniques [in accosting and soliciting cases] from month to
month to conform to the attitude of the judge presiding. .. ." LAW ENFORCEMENT IN
m METRoPoLis 26 (McIntyre ed. 1967).
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City police are sensitive and reactive to court decisions affecting
interrogation, particularly to those of the Supreme Court. Over the years,
there has been gradually less dependence on police "internal"
policy-making in favor of acceptance of direction from the Court as the
guiding star for police interrogation procedures. More than a third of the
city police responding believe that confessions are now less important than
they were because of closer scrutiny by the courts, particularly the Supreme
Court.
Within this context, the prosecutor still is important, but presumably as
high priest interpreter for Court pronouncements. This tendency to
outer-direction has been accented since Escobedo. Although detectives are
critical of the Court in this role, the Court seems to be accepted, if not
acceptable, as rule-maker, probably because there is no other. Criticism
directed at the Court, and almost solely at the Court, may even be taken as
some evidence of police recognition of the Court's hegemony. Such
sentiment may not be so much against the Court as rule-maker as against a
maker of rules that are unclear. To the extent that this has been an
objection before Miranda, that decision did represent a relief in providing
relatively definite direction that could be formalized and plasticized.
The official police response to Escobedo and Miranda, as represented by
warning forms for use during interrogation, indicates that police
departments make at least a formal effort to follow the Court's dictates, but
at the same time these efforts show little understanding of Court objectives
and rarely go beyond the limits of the particular opinion.
On the surface, police satisfaction with the prosecutor's performance
seems complete. Nonetheless, there are indicators that deeper probing might
tar up some conflict. Although the police indicate in various responses that
they value the prosecutor, it is the police who have prepared a large part of
the Miranda warning forms. This fact may support the view that the police
are increasingly "dealing" directly with the Court, in part based on a prior
trend in this direction and hurried along by a belief that the Miranda decision is clear in its demands. Content analysis of Escobedo and Miranda
warning forms shows, however, that such "clarity" has its pitfalls, since the
form often becomes a formula devoid of substance.
Because we are dealing with uncontrolled questionnaires, it must be
remembered that many respondents might view it as an opportunity to
provide a good public image for the police. As so read, our findings indicate
that the vast majority of respondents believed that the described warning
practices were required of them even before Mirandamade such a demand.
Further, the estimates of change as a result of warning can be read to
signify that such result is what the detective expects if he starts to warn
on a regular basis. Under this view, police have indicated by their responses
what they believe is expected of them by the public or at least by the person
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sending the questionnaires (a law school instructor): recognition of the
leadership role of the Supreme Court and the preparation of evidence of
their desire to conform to Court decisions. Such responses have, however,
little necessary relevance to practice. The warning forms, for example,
viewed in this manner, would be used to prove compliance rather than to
provide it.
SURVEY RESULTS COMPARED WITH OTHER STUDIES

Subsequent to the completion of this article, three other relevant studies
concerning interrogation have been released and a fourth is ready for
publication. Their different points of departure give a broad view of the
interrogation process but make comparison among them, or with this
survey, difficult. The New Haven Study is a statistical and observational
inquiry by Yale law students, who for three summer months in 1966
observed interrogation procedures and conducted interviews with detectives,
lawyers, and suspects. The study is mainly concerned with observation of
in-custody interrogation. 18 The Pittsburgh Study is a statistical analysis by
two law professors of the detective bureau files in that municipality. No
observation was involved. The Washington, D. C., Study presents a yearlong look at that city's interrogation process following the Miranda decision.
All information for the latter statistical analysis was obtained by
interviewing suspects and their attorneys or from records made by or for
these attorneys. The main focus is on the "role played by defense counsel at
the stationhouse and on the defendant's perception of his legal rights."" 9
The President's Commission Study consisted of observation and statistical
analysis of police patrol operations in high crime rate precincts in Boston,
Chicago, and Washington, D. C., by a team of sociologists during the
summer of 1966. Only a minimum amount of in-station activity was
observed, and no attention was given the in-custody interrogation by
detectives with which the New Haven Study was concerned.
It should be apparent that a nation-wide questionnaire survey cannot
validly be compared with empirical or statistical studies in single cities,
either to substantiate or to disprove the former. Moreover, this article
principally involves responses concerning actions and attitudes before
Miranda while the reported studies, for the most part, do so for the period
after Miranda. Nevertheless, by considering together the combined study
findings and the respondent questionnaires, we are permitted insights into
ns Late in the study period, officers on patrol were observed but no general conclusions were drawn from this experience. New Haven Study, at 1538 n.54.

1) All quotations from the Washington, D.C., Study are from an unpublished
manuscript provided through the courtesy of the project director, Professor Richard J.
Medalie, Georgetown University Law Center.
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both which would not otherwise be possible. 120 Three areas have been
selected for comparison: (1) the studies' findings of how suspects were
apprised of their rights are compared with the procedures purported to be
followed by respondents to this survey; (2) observed or estimated effects of
warnings on the suspect's behavior are compared with the effect reported by
police; and (3) observed police compliance with Miranda is compared
with the evaluation of police compliance on the basis of responses to this
survey.
WarningPracticesBefore Miranda. Over ninety percent of the police and
prosecutors who responded to the Escobedo questionnaire answered that
they "presently inform a suspect under interrogation that he may remain
silent." How does this square with the study findings? Both in New Haven
and Pittsburgh, detectives reported that prior to Miranda they had been
warning of the right to remain silent. In Pittsburgh this was said to have
been the practice for ten to twenty-five years, while in New Haven it was
only incorporated since Escobedo.'2' The Washington, D. C., Study
indicates that the city's police department has issued orders to:
give Miranda-type warnings even before the decision in Miranda,with, of
course, the exception that, instead of advising a defendant that he had the
right to the presence of counsel without charge at the station, the police
advised that if he wished counsel, one would be appointed in court.
A pre-Miranda study period showed that forty-three percent of all
suspects were said to have been warned, sometime after being taken into
custody, of their right to silence, their right to counsel, or both.1 22 The
President's Commission Study found, during one week of their observation
before Miranda, that suspects were being given some warning in a small
12 3
percentage of the on-patrol encounters observed.
Warning PracticesAfter Miranda. The New Haven Study revealed that:
the detectives gave all the advice required by Miranda to only 25 of 118
suspects questioned. Nonetheless, most suspects did receive some advice;
only 22 percent of the suspects were not advised at all of their constitutional rights. The most frequently given warning was the right to silence90 of the suspects were told. While 51 were advised that anything they
10

The reader should keep in mind that the only one of the studies which observed

and thus allowed direct conclusions about in-custody interrogation is the New Haven
Study. For that reason it is most frequently cited. The Washington, D.C., Study also
comments on police practice but its data was obtained from defendant interviews.
21
' Pittsburgh Study, at 8; New Haven Study, at 1550, 1573. New Haven police
also warned that anything the suspect said could be used against him. For further like
observations of this study see note 72 supra.
1
22 Twenty-six percent of the pre-Miranda defendants received the right to silence
warning; 29 percent, the right to counsel warning; and 12 percent, a warning as to
both rights.
= PaRnssnnr's CoMMissIoN STUDY, at 130-3 1. But see note 129 infra.
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might say could be used against them, 81 were told they had a right to
counsel, but only 27 of their right to appointed counsel." '
The Pittsburgh Study did not include observation of the detectives'
compliance with their own policy, 125 but such policy purported to include:
advisement of rights to counsel at no cost [and] ... to remain silent ....
All questioning cease[s] if the subject indicates that he wishes to remain
silent or to be assisted by counsel.
If a suspect who has been advised of these rights indicates a willingness
to talk, this is deemed to be sufficient evidence of an intelligent and understanding waiver of his constitutional rights in most situations. No further
attempt is made to determine whether the waiver is intelligent and understanding. 2
According to the Washington, D. C., Study, about one month after Miranda
the city police department issued "an elaborate five-page, single-spaced
document explaining in detail the Miranda requirements and reasoning." In
part it advised the "police officers" that the critical point is the time the
arrest is made or the person's freedom of action is limited, for it is then that
the person must be fully advised of his rights. Procedures are set forth for
the police to follow in informing the suspect of his rights, and to make sure
that if these rights are waived, there is evidence that it was done voluntarily
and with understanding. Nevertheless, it was found that "only slightly more
than half of the post-Miranda defendants received either warning," and less
than a third received all four warnings.
Although the policy of the Washington police department, reflected in the
quoted bulletin, is to warn all arrested persons, the Study recognized that
Miranda applies only to those suspects whom the police wish to
interrogate.121 For this reason, suspects actually interrogated were
separately examined.
Of the 41 post-Mirandadefendants who were interrogated 12 (29 percent)
were not given a single Miranda-warning,and, of the 148 Volunteer Attorney defendants who were interrogated [48 percent of all defendants in
sample], 14 (10 percent) were not given any such warning.
The remaining 29 post-Miranda defendants (71 percent) and 133 Volunteer Attorney defendants (90 percent) who were interrogated were
12

4New Haven Study, at 1550.
125 It was said, however, that "[w]ithin one week after the Miranda decision the
Detective Branch began complying with the additional requirements imposed by
Miranda...."PittsburghStudy, at 8.
126 Id. at 8-9.
1

27Mirandav. Arizona, 384 U.S. 436, 467 (1966).
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given Miranda warnings of some type. Only 11 of the 29 post-Miranda
defendants (38 percent), however, received all four Miranda warnings."2 '

President's Commission observers found that in the field "a citizen was
apprised of at least one of his rights in only 3 percent of the police
encounters with suspects in dispatched encounters and in 2 percent of those
in on-view situations. 1 2 9 Regarding the content of these warnings, it was
found that:
in dispatched encounters 23 percent of the cases involved mention of only
the right to remain silent and/or that anything said could be used as evidence in court. Thirty-two percent included only the right to remain silent
and the right to an attorney; in 19 percent of the cases only the right to
an attorney was stated, and also in 19 percent three of the four Miranda
points were made in the warning.
In on-view situations only the right to remain silent and the right to an
attorney were mentioned in 30 percent of the cases, and merely the right
to an attorney was mentioned for another 20 percent. 2

Survey Responses Compared with the Studies. In the three cities
specifically studied, New Haven, Pittsburgh, and Washington, D. C., there
was a departmental policy of warning before Miranda. Observation seemed
to indicate that warning was not uniform. In Washington, D. C., the one
city in which there was a substantial period of pre-Miranda observation,
forty-three percent of all defendants were reported to have been apprised of
their rights to silence or to counsel. Faced with contradiction between police
's The Washington, D.C., Study divided its suspect sample into "pre-Miranda"
and "post-Miranda"defendants. In addition, there are "Volunteer Attorney defendants,"
that is, other defendants who elected to request counsel offered by a "Precinct Representation Project" of the Junior Bar Section of the local bar association and the Neighborhood Legal Services Project. Information about these defendants was obtained from
documents prepared by or for the volunteer attorneys. Information about the first
mentioned groups was obtained by defendant interviews.
129 PxmNrs ComaissioN STUDY, at 124. Observations made on patrol in
which the questioning was often exploratory is quite different from in-custody interrogation by detectives. All non-traffic encounters by police were taken into account. In
only 31 percent was there any interrogation, and in only 39 percent of those involving
interrogation was there an eventual booking. Reiss & Black, Interrogation and the
CriminalProcess,374 ANNAi.s 47, 54 (1967). Therefore, it is unclear to what extent
the officers believed themselves obligated to warn the suspect. Additionally, in Washington the police department bulletin required warning only at "time of arrest", and
that bulletin was issued only two weeks before the period of observation ended. The

Washington, D.C., Study and the PRESIDENT'S COMMIssIoN STruy have assembled
different data relative to warnings in the field. The Washington, D.C., Study states:

'The warning rate of the Volunteer Attorney defendants interrogated at the various
stages of the post-arrest process remained fairly uniform. Of the 50 interrogated at
arrest, 46 (92 percent) were warned of their rights; of the 49 interrogated at the stationhouse, 43 (88 percent) were warned; and of the 41 interrogated in both places, 38
(93 percent)
were warned."
130 PEsmENT'S COMMIssION STuDY, at 128-29.
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and practice, the responding detective might well reply, perhaps tongue in
cheek, that the Escobedo questionnaire did not ask if he warned every
suspect 31 We know from these and other studies that while it may be
formally a departmental or bureau policy to warn, such a policy may not be
consistently followed. Divergence from official policy is known to every
bureaucratic operation, and in itself is not surprising. The important
question is why the divergence exists. Unfortunately, none of the studies
dealt with this question. If we assume that the post-Miranda period is
merely an inflated version of pre-Miranda, as it appears to be, 132 then it
is clear that the studies confirm this survey's conclusion that during the
pre-Miranda period most departments had an official policy of warning,
133
but that such warning was done on either a selective or haphazard basis,
and may have depended, in part, on some of the factors mentioned below in
the discussion on compliance. One such factor is the likelihood of counsel
entering the case. The importance of counsel in affecting police behavior is
34
apparent in the answers given in this survey.'
Effect of warnings. In the survey, police and prosecutors reported that
they had begun warning before Escobedo'35 and that since starting such
warning the percentage of those subjects confessing had declined (Table
12). The New Haven Study concluded, however, that "warnings had little
impact on suspects' behavior."' 13 0 Warnings appeared to be "a factor in reducing the success of interrogation in only eight of the 81 cases which
could be evaluated."' 3 7 Nevertheless, a study of the detective bureau files
disclosed an apparent "decline in success [of interrogation] from 1960 to
8
1965 and probably a greater decline from 1965 to 1966.'1
The Pittsburgh Study calculated that following Miranda there had been
almost a twenty percent decline in the confession rate. Since the only factors
of Miranda, the change was
not previously present were the requirements
39
attributed to the effects of that decision.'
131 Where there was a "correct" and "incorrect" choice in the questionnaire, respondents often chose the "incorrect" response; that is, one for which they might be
criticized by the source of the questionnaire. See, for example, questions 12-14, which
ask what the respondent does when the subject requests an attorney, and text accompanying
notes 48-49 supra.
32
1 See text accompanying notes 163-64 infra.
See text accompanying notes 97-99 supra.
"' See text accompanying notes 48-49 &74-75 supra.
135 See text accompanying note 68 supra.
"I'New Haven Study, at 1563. The authors point out, however, that this refers
to the warnings, as given, of which they were critical. Id. at 1563 n.114.
137
1d. at 1563, 1578.
IsId.at 1573.
1s9
Pittsburgh Study, at 23. This same study cites a tabulation of the Chicago
Police Department of suspects interrogated by their detectives from July 15 to August
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The Washington, D. C., Study found that:
over one-third of the post-Miranda defendants who were given [the rightto-stationshouse-counsel] warning did not obtain counsel. Where no warnings were given or when warnings other than the right to stationhouse
counsel were given, the overwhelming response of over three-quarters of
the remaining defendants was not to request counsel.
A parallel relationship existed between the warning of the right to silence
and the post-Miranda defendants' refusal to talk to police." '
It was also found that defendants' understanding of the warnings was
related to their action on them. Perhaps even more important, however, was
the finding that of all persons arrested on felony or serious misdemeanor
charges, only about seven percent made telephone requests for free counsel.
Thus, even though a relationship was found between the request for counsel
and the warning, in the vast majority of cases where warnings were given,
the warning did not result in the defendant's taking advantage of it. 14 1
Problems of Police Compliance. In the conclusions to this article it has
been hypothesized that:
Where convictions are consequential to the police, as they usually are
once the case reaches the interrogation stage, law enforcement officials
appear to have attempted diligently to comply with the Court decisions
as they are laid down. The difficulty arises in the dimension of that compliance."' 2
The purpose of the discussion which follows is not to exonerate the observed
police departments from "charges" of non-compliance, but rather to
examine and refine the ingredients of that "compliance" in order to better
understand police reaction to Court decisions.
The New Haven Study is particularly useful in testing this survey's
conclusions. 143 In seeking a "definition" of the sort of compliance found in
New Haven, we shall see that the evidence already cited from the study in
31, 1967. See note 7 supra.Eighty-three percent of the suspects claimed neither their
right to remain silent nor their right to counsel, although this varied from 45.9 percent in the case of homicide to 91.2 percent in the case of auto theft suspects.
140 The quotation refers to information obtained from a sample of "post-Miranda
defendants," not from all of those arrested. See note 128 supra.
14 The Washington, D.C., Study gave some indication as to the reason for the
limited exercise of rights conveyed through warnings: 'There was general distrust of
attorneys provided through the police; there were beliefs that use of an attorney might
prevent leniency; there were those who did not know or were uncertain of their rights;
there were some who were confused as to the role and value of an attorney; and there
were protestations of innocence, beliefs that the problem could be handled alone, and
a number of other self-delusions and distortions."
142 See text accompanying note 173 infra.
143he New Haven Study is the only one which observed in-custody interrogation
by detectives.
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that city permits a number of alternative explanations of the detectives'
behavior in addition to that of pure obstinacy. For instance, following statistics showing only partial compliance, it was noted:
The detectives clearly gave more adequate advice later in the summer,

however, as they became more accustomed to the Miranda requirements;
much of the non-compliance may therefore have been transitional.

Undoubtedly the detectives' initial failure to give the Miranda advice

was partly attributable to ignorance. Although the detectives were told of

the decision by their superiors, few of them seemed to understand its re-

quirements. Only one of the line detectives, so far as we could tell, had
read the decision by the time we left the station house .... Near the end
of the observation period [of three months], cards giving the Miranda ad-

vice were passed out by the department to all the detectives and patrolmen
with instructions to read one to each suspect at arrest. At the same time
all detectives were given a waiver-of-rights form which they were to have
the suspect sign before they questioned him."'

Bearing in mind that "compliance" assumes a prior understandable and
understood command, was the source of the observed lack of compliance a
clear intention on the part of the police to sabotage the Court's commandments and, if so, was this a group design or did each detective arrive at
such determination separately? Or was non-compliance due to the interrogators' passivity in waiting for instructions from the police hierarchy, their
sluggishness in adapting to new conditions of work, or their inability to
comprehend what was expected of them? Did the lack of compliance by
police represent a normal process of adjusting to a new procedure; or
rather, was it attributable to the obstinacy, inadaptation, or inefficiency of
their superiors who forwarded information to them about the decision
months after it was available? 145 Was this failure to respond to judicial fiat
merely an example of the normal bureaucratic "leakage" as orders are
transmitted from higher to lower echelons. 146 Was it the fault of the
prosecutor if he was involved in the process, and if not, why was he not?
Was the detectives' behavior more related to their individual personality
in confronting each suspect than to any intention to obstruct the Court's
command? Or did lack of compliance arise, in each instance, from either
one or a differing combination of these reasons?
To most of these questions the studies have not directly addressed
themselves, but some evidence may be offered in support of each of these
hypotheses. If to the "lack of hierarchic direction" we add another
1

New Haven Study, at 1550-51 (emphasis added).
Compare the time period disclosed here with the usual time for transfer of
such information. See text preceding note 111 supra.
146
Are other police orders originating within the department without Court pressure better observed or understood?
4

3.4
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characteristic of the New Haven department - "the entire process
usually appeared quite haphazard"147-our diagnosis of the compliance
problem becomes more complicated. The Study depicts the procedures used
by the detectives as mechanical and aimless. Although detectives gave
warnings in a "formalized, bureaucratic tone to indicate that [their] remarks were simply a routine, meaningless legalism 14 s and often slightly
changed the wording and used other "undercutting devices,"' 40 the detectives themselves apparently saw the interrogation in that same formalistic
sense. 150 The interrogations were interrupted so often by telephone calls
and persons entering and leaving that these breaks "took most of the time
the suspect spent in the interrogation room.' There is also an obvious
lack of skill in interrogating.15 2 When the detectives were threatening, it appeared to be out of inability to cope with the suspect rather than from
calculation. 153
Moreover, there is considerable evidence that the approach of the
detective is more allied to his own personality than to considerations of
individual or departmental purposeful non-compliance.15 4 Similarly, success
in obtaining a statement was more dependent on the personal attributes of
the interrogator than on his use of tactics learned from police manuals.155 It
was further observed:
Whether the detectives allowed the suspect to terminate the questioning
was also strongly related to the attitude of the detective toward him ....
14 7 New
48

1

Haven Study, at 1539.

Id. at 1552. Of course, the warnings are a "formalized, bureaucratic . . .

meaningless legalism." With what verve and esprit is it possible to say such words 20
times a day? Has anyone heard suburban train announcements, "your tickets, please,"
or the telephone operator's, "what number were you calling, sir?" or the thousand
other "meaningless legalisms" said otherwise than in a formalized bureaucratic tone?
Perhaps it is said that way because that is what it is.
149 Id.
150 When admissions were made outside of the formal interrogation, the detectives

paid no heed. 'They relaxed perceptibly when the suspect was taken into the photoidentification room to be pictured and fingerprinted. Although tiamaging admissions
were sometimes made by suspects during picturing and printing, the detectives'seemed
not to notice.. . ." Id. at 1539.
151 Id. at 1541.
1s When the detectives used "tactics" to obtain confessions they "seemed to regard most of the tactics they had been taught as interchangeable, so that if they really
wanted a statement they tended to try one tactic after another through their entire
repertoire until one was successful or it became clear that none would be." Id. at
1542-43.
153
Id. at 1545.
154"TJhe atmosphere of the interrogation room seemed controlled" by the individual hostility or sympathy of the detectives rather than by its appearance. Id. at 1540.
"I Id. at 1542-43 n.65.
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In fact, this relationship was stronger than the one between the seriousness
of the crime and the amount of evidence. When the detectives were
friendly or businesslike, the suspects were almost always allowed to call a
stop to questioning. But where the detective was hostile or ambiguous the
suspect was seldom allowed to terminate the interrogation.""6
Furthermore, although the studies showed less than total compliance, there
was a rather high degree of compliance in some of the examined categories.
In neither the Washington, D. C., nor the New Haven Study was a
pattern or design disclosed which explained why in one case the suspect
would be given the silence warning, in another the counsel warning, and
sometimes both warnings. This inconsistency is perplexing because "most
suspects did receive some advice." 157 What design there was, was made
evident in the giving of warnings rather than their withholding.
The New Haven Study found the "[c]ircumstances [which] [i]nfluenced
the [d] etective's [c] ompliance with Miranda" to be uniquely that "persons
suspected of more serious crimes were given more adequate advice of their
rights than those suspected of less serious crimes." 158 In serious cases, the
desire for admissible statements to insure convictions seemed to be
uppermost in the minds of the officers. Consequently, warnings were given

to suspects where there was enough evidence for trial but insufficient
evidence to secure a conviction without the incriminating statement. On the

other hand, where there was enough evidence for conviction without such a
statement, the warnings were less adequate. Inadequacies were also frequent
where there was not enough evidence to get to trial without a statement. 159
Another criterion for warning was also cited: "[T] he detectives, often
relying on intuition, always warned those they felt would confess, possibly to insure the admissibility of the confession."'16 0 Apparently, when
they believed a confession would be forthcoming they invariably complied

with Court requisites to assure its admissibility. Conversely, a lack of
warning may at times be due to a belief that no productive result would flow
from the interrogation. Warning would serve no purpose. Failure to warn
156 Id. at 1555 (emphasis added). It is pointed out that compliance with the part
of Miranda requiring access to counsel did not, in contrast with other aspects of
Miranda,increase as time passed.

157 Id. at 1550.

158
Id. at 1552. This is consistent with the felony-oriented administrative bias
of the criminal justice system, even though the vast majority of persons going through
it are lesser offenders.
159
Id.at 1554.
1
60 Id. at 1569-70 (emphasis added). This same phenomenon, dubbed the "attemptsuccess ratio," is described by the PREsiDENT'S CoMMIssIoN STUDy, at 109: "certain
police actions seem to be taken, i.e., attempted, in relation to the probability of their

success."
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under such circumstances would not, therefore, always signify an attempt to
161
gain a confession by inadmissible means.
According to the Washington, D. C., Study, "the police created a
situation in which the defendants were unable to be protected adequately in
the assertion of their Fifth Amendment rights." 162 Interviews with
defendants revealed that much of the interrogation took place at the time of
arrest. At the stationhouse, the police often delayed in contacting attorneys
and delayed in allowing an attorney to see his client once the attorney
arrived at the station. 163 As stated in the Study:
(1) over one-half of the defendants were interrogated before the attorneys
arrived; (2) ... some defendants were interrogated and gave statements
without being warned of their rights; (3) a substantial number of defendants were interrogated and gave statements without being given all four
Miranda warnings; (4) few defendants who were interrogated and gave
statements signed any formal waivers of their rights; and (5) ...a significant number of defendants did not understand the warnings and therefore could not have given a knowing and intelligent waiver.
It is not possible to make the same kind of analysis of the Washington, D.
C., Study data as was done for the New Haven Study because the
Washington Study viewed the process from the perspective of the suspects
and their attorneys rather than through observations of police behavior.
Nonetheless, the Study noted:
Miranda and the D.C. Police Department's General Order decidedly affected the rate at which at least one or more of the required warnings were
given to those who were arrested. The warning rate rose from over 50 percent before the Miranda decision, to 75 percent after Miranda.
The Study also found that "a definite relationship existed between the
police's giving" of the warnings and the suspects' taking advantage of them.
This suggests that the police did an effective job in presenting warnings in
those cases where they were given. As far as it may 'be discerned, the trend
in the Washington, D. C. and New Haven Studies seem consistent in that
most suspects (a greater percentage in the Washington, D. C., Study) did
receive some warning. A much lower percentage, however, received full
Mirandawarnings.
The New Haven Study suggested an alternative interpretation of such observations: "The pattern is consistent with the conception of their job which many of the
detectives seemed to hold. Perhaps as a result of past experience with the prosecutor's
office, they often seemed to feel that their job was to produce some written evidence
against the suspect and let the prosecutor handle the case after that. Given the detectives' rather narrow conception of their part in the criminal process, it would not be
surprising to find them more interested in obtaining some kind of statement to present
to the prosecutor than in the statement's admissibility at trial." New Haven Study,
at 1554.
162
See also id. at 1613-14.
See text accompanying notes 48-49 supra.
'-s
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We may now return to a re-examination of this survey's conclusions. The
information collected in the survey may be divided into the questionnaire
responses and the forms and memoranda returned with the responses-the
physical evidence of compliance. In comparing the latter with instructions
issued by the New Haven and Washington, D. C., police departments, we
find that they are consistent in attempting to remain one step ahead of the
Court.164 The official pronouncements of these departments liberally
construe Miranda to require warnings "at arrest." Nevertheless, such steps
perceive only the legal-technical nature of the decision while totally missing
the broader principles upon which it rests. If we abstract from the New
Haven documentation all the evidence pointing toward calculated behavior
on the part of the detectives, the following conclusions appear warranted.
When a detective believes that an incriminating statement may be a crucial
factor in obtaining a conviction in a serious case, the suspect is likely to
receive an adequate warning in order to protect the admissibility of any
forthcoming statement. This does not necessarily mean that a suspect whose
confession is less significant will not receive warnings, but merely that the
warnings are likely to be less adequate. Thus, the distinction is between
adequacy and inadequacy, not between warning and non-warning. Miranda, in this context, signifies to the detective that the suspect shall be
fully warned in those cases where failure to do so would jeopardize a
conviction of consequence. 165 Additional motivating factors for warning
involve beliefs that interrogation is likely to be productive, or that the suspect has or is likely to have counsel, a factor which indicates that the case is
probably serious and that defects are likely to be challenged in court. 166
This emerging picture discloses less a calculated evasion of specific
commands than careful attention to such directions only where they make
some difference to the work objectives of the detective. 167 If we measure this
criterion for warning against the demands of Miranda, we see that what
superficially appears as non-compliance, upon closer inspection is the very
model of formalistic adherence to Court dictates. Treated narrowly,
Miranda did not call for warnings to all suspects, nor from the police view
did it call for warning to all who were to be interrogated. The Court's
decision is framed in terms of the penalty that follows a failure to warn. The
officer may be expected to include the penalty criterion in his definition of
16 See text accompanying notes 72-74 supra.
115The New Haven Study, at 1539, summarized as follows: "[W'hen the crime
was particularly serious, when the detectives felt they needed information from the
interrogation or when for some reason the suspect antagonized them, the interrogation
was markedly more like that described in Miranda."
166 See text accompanying notes 98-104 supra.
167 One is reminded of a salesman who carefully inspects and wraps his samples.
This does not mean that he purposely mishandles his other merchandise, but it may
mean that the items on display are more carefully handled.
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the class to be warned; i.e., if failure to warn is unlikely to impose a
penalty, then warning is unnecessary. Thus, one may argue that the Court's
"'commands' appear to have been carried out precisely."' 16 However, this
is indeed a restricted view of compliance, a view which appears to pervade
the police approach to such decisions. The New Haven Study found, for
example, that:
[im]ost of the instructors who teach the in-service courses take the approach, "This decision is terrible, it will hurt our activities, but it is the
law and we must follow. Perhaps if we follow the letter of the law we will
show them it is unworkable." Almost no attempt is made to explain the
rationale behind the decision, or to discuss the various value positions.
Instead, the students are told that many crimes will go unsolved-with the

point being emphasized by a recent case. '
When views like these are combined with the delay in informing the
detectives of the specifics of the decision, it is understandable that there is a
problem of Court-police communication. This survey concludes that no
one interprets the decision to the police on the working level, that their
conception of the process is limited to their own sub-system, and that this
view is re-enforced by actions of the prosecutor. Evidence supports each
of these conclusions. 170
Nonetheless, over the years the Court's decisions have apparently had a
cumulative effect on police interrogation and presumably other areas of
police work. As stated in the New Haven Study:
[W]e learned from our interviews with both detectives and suspects that
there seemingly has been a substantial change in police attitudes and practices from 1960 to 1966. Both groups believe the interrogation process has
become considerably less hostile; detectives are unwilling to use tactics

approved seven years ago. For example, we found several where detectives
stopped an interrogation when the letter of Miranda did not require them
to do so. This change is probably attributable both to court decisions on
the criminal law and to changes in administration within the department. 1

Such an observation indicates that while the dimension of compliance
remains narrow and the detectives' conception of their task is still
inadequate, the trend, aided by Court decisions and internal moves for
"professionalization," is encouraging. Whether that evolution is related to
the scope of the need is another matter.
8
'6

See text accompanying notes 173-216 infra.

1

69

New Haven Study, at 1612.

'"New Haven Study, at 1550, 1551, 1554. See text accompanying notes 177-180
infra.
17 1

.Id. at 1574. This observation, to some extent, confirms this survey's finding
that the police, particularly from the time of Mapp v. Ohio, 367 U.S. 643 (1961),
have been responsive ot court pressure. See text accompanying notes 76-81 supra.
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Where convictions are consequential to the police, as they usually are
once the case reaches the interrogation stage, law enforcement officials
appear to have done the best they can to comply with Court decisions as
they are laid down.173 The difficulty arises in the dimension of that compliance. Stating that law enforcement officials "appear to have done the
best they can to comply with Court decisions" is not to say that compliance
stems from a willing spirit or even from respect for the Court, but rather
assumes that over the years Court decisions have produced or tended to
produce a Pavlovian conditioning which causes police to act in a certain way
according to particular stimuli in order to obtain the bait (admissibility of
the confession), otherwise withheld by the Court. Such a process is unlikely
to bring forth the more rational and humane administration of justice
desired.
On the whole, police reaction to Court decisions has been that of
following mechanically the apparent meanderings of a distant star. This
survey is an attempt to understand and evaluate the sources, nature, and
confines of such compliance. What is essential in comprehending the cause,
the meaning, and the cure of any asserted non-compliance is not whether
the police comply, but how they define "compliance" when they do
"comply." Stated differently, what have we got even if "compliance" by every police department were 100 percent? The data collected in the study provides hints about the functional capacity of police
to comply which should affect the kinds of demands we make on the police,
not only concerning problems of interrogation but also with regard to what
we may expect of them as decision-makers within the societal framework.
The dimension of compliance is best measured when police strictly
adhere, rather than depart from, Court pronouncements. We have seen the
limitations of forced compliance in the survey's analysis of warning forms
authored by or for the police. Miranda well illustrates the bounds of
police reaction to Court attempts at control, representing as it does an
evolutionary end-product. In Miranda the Court, by providing extremely
specific commandments after years of the ambiguous voluntariness formula,
has both understood and surrendered to these limitations. It has now gone
172 Although the conclusions are stated positively, they are in the nature of a
series of hypotheses in part based on and inspired by the evidence produced by the

survey.

13 A policeman turned sociologist, for example, states: "Policemen believe that
the final test of efficiency comes with the court outcome of a cse. An arrest is validated
only by subsequent conviction." NEIDERHOFFER, BEHIND THE SHIELD 228 (1967). See
also Reiss & Black, supra note 129, at 57. Obviously, interrogation can have other
uses than obtaining conviction of the person interrogated; information leading to the
recovery of property or the conviction of others may be sought.
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about as far as it is possible to go. Its "commands" with regard to warnings appear to have been carried out with deadly precision.' 7 4 In fact,
within the context of decisional law, the police seem to have been
proficient prognosticators.' 7 5 But because the Court is always, by the
very nature of judicial decision, in the process of following its own
footsteps in the sand, the police can never be on the right path for very long.
The difficulty with the police view of the judicial process is not that it
produces too little "compliance" but rather that it results in too much of the
same kind and the wrong kind. Police tend to read Court opinions like
departmental bulletins. To police, "compliance" is often "obedience."
One can be obedient to the mechanical aspects of Miranda. This is the
learning process through which the police have put the Court in the past
thirty years. 176 While compliance of this type is attainable, it is ultimately
self-defeating for the Court. A series of such victories is likely to result
in the loss of the war.' 77 It causes frustrations for the Court, which sees
1 4

7 The narrowness of the police response is examined in the text accompanying
notes 142-71 supra.
175 The police may, on occasion, try to anticipate future decisions of the Court
as they did quite successfully for the more technical aspects of Miranda. A police officer states: "I, myself, have been including, and trying to get other officers to do
likewise, a short additional statement when they advise a suspect of his constitutional
rights-I always tell the suspect, 'that, in addition to remaining silent,' anything he
says, 'or does,' could be used against him in court at a later date. The reason I do this
is to try and second guess any future decisions which may affect the use of handwriting and fingerprint evidence in court at a later date." City Police Respondent 12-1.
176 It must be understood, however, that it is not only the police that follow the
Court in a mechanical fashion. The survey evidences close ties between the police and
the prosecutor. Although it is not clear to what extent the dimension of police reaction
to Court decisions is determined by the local prosecutor, it is certainly influenced by
his action ,or inaction. From reading memoranda prepared by such prosecutors for
police following Miranda, the scope of prosecutor response is about the same as that
of the police. Indeed, the manner in which most police view the criminal justice system must depend, in good part, upon their association with the prosecutor. See note
161 supra and accompanying text. See also Kamisar, On The Tactics of Police-Prosecution OrientedCritics of the Courts, 49 CORNELL L.Q. 436, 443 (1964). Nonetheless,
this limited view does not end with the prosecutor for state courts have been insistent
in restricting the Supreme Court's decisions to the facts of each case. In Greenwald v.
State, 35 Wis. 2d 146, 150 N.W.2d 507 (1967), for example, where the defendant
under interrogation on a burglary charge "was asked to write out a confession whereupon he told the detectives present that it was against his constitutional rights and that
he was entitled to counsel," the Wisconsin Supreme Court held that such words were
insufficient to establish a "request for counsel" under their restricted Escobedo holding.
Id. at 149-51; 150 N.W.2d at 509-11. This type of approach emphasizes the form of
Supreme Court mandates without due regard for their substance.
1t Cf.- J. PELTASON, FITY-EsrT LONELY MEN 246 (1961). Because of the
failure of legislatures to act, there has been great pressure on the Court to do so. The
Court, however, has been hard put to "always act, or appear to act, as a court of law."
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over every mountain, another mountain, and, for the police who say "we
did what you asked; what more do you want; will you never be satisfied?"
Frequently, it is assumed that the police obstinately refuse to comply
with Supreme Court decisions. Recent studies provide some evidence that
what has been seen as obstinacy may rather be an inability on the part
of the police to carry out policies in a meaningful way when the means
for implementation are largely left to them.1 78 It is necessary to separate
what seems to be a police need for specific guidelines from their horror at
the restrictive content of those guidelines. Unless the need for specificity is
fulfilled, there is no possibility of compliance. Yet, the specification of
isolated rules of conduct, such as those produced by Miranda, focuses
attention on this point and distorts its importance in the total system of
safeguards. In addition, specificity tends to encourage an even more sterile
type of conformity, probably motivated by a fear of deviating from the
"correct" way set down by the Court. Moreover, because there appears to
be direct conflict between police and Court goals, conformity to the police
means performing not only acts contrary to the interests of law enforcement but acts which are seemingly devoid of rationality as well.
The police are like an army awaiting orders which never come in the
form they have a right to expect. There are two command steps missing
between the police and the Court. Once there is a court decision, no one
interprets that decision to the police on a working level. Even more
important, there is no one to set overall standards and goals for a rational,
coherent system of criminal justice against which both the police and the
prosecutor may assess their behavior. Prosecutors are overworked and can
deal with these problems only on a case-by-case basis. 179 Their
involvement with police policy formation is minimal. As a result, the police,
as we have seen, view the process of compliance as if the Court were the
Great Sun God. Uneasily they wait for each new oracular judgment to
come down upon them. The day-to-day actions of the prosecutor and the
courts only re-enforce this conception of the process. Most at fault has been
the legislature, since it, not the courts, should, under our system of
government, provide the overall guidelines. Yet the legislature has, to date,
evaded this responsibility. 180
See Beany, The Perspective of Political Science in

PERSPECTIVS ON THE COURT

41

(1967).78

- See text accompanying notes 142-71 supra.

170 Police legal advisors, who more and more are becoming part of the metro-

politan police scene, cannot do the job because they themselves, as employees of the
police, are captive. They can do no more than fill in the inadequacies of the prosecutor's role in helping the police follow the Court on a case-by-case basis. See generally TAsK FoRcE REPORT at 63-67.
180 A more careful analysis may show that it is not the legislature that is solely at
fault but rather the Bar and the Bench as represented on law revision committees who
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The police perception of the criminal process as a day-to-day
conviction-oriented operation is unfortunately grossly accurate. We cannot,
therefore, ask the police to "comply," except in terms of the literal Miranda
rule. Before we can demand more, we must define for them the kind of
system with which we wish them to comply. Does such a system insist on
arresting, convicting, and imprisoning narcotic addicts, high school and
college potheads, homosexuals, prostitutes, alcoholics, and other social
deviates?18' In doing so, does the system permit electronic eavesdropping,
informers, or arrests on suspicion? What is our criminal justice system for?
What are the rules and regulations by which we may set about achieving
its objectives? Until we provide some systematic, theoretic, and less irrational legislative umbrella under which police and prosecutors may work,
there is little prospect for the police to escape from the present trap of
blind compliance.
It is apparent that the prosecutor, as legal officer for the police, has
reaped little glory from his part in this drama. 182 If responsibility for the
police view of the legal process must be found, it would be worth looking
here. At the same time, in the prosecutor may reside at least a partial
answer to the quest for a seat of responsibility for police behavior. It would
be well worth someone's money, as a pilot project, to staff a prosecutor's
office with imaginative personnel whose task would be to formulate a
coherent policy of law enforcement for their jurisdiction; to make such
policy explicit to the police and to the public; and to demonstrate how it18is3
possible, if it is, effectively to enforce the law within the limits of the law.
separate out most controversial proposals before they reach the legislature. Also important
is our tradition of stop-gap legislation rather than comprehensive codes.
18 1 The police find themselves in a dilemma. One part of the system makes certain
activities illegal thereby permitting another part of the system (organized crime) to
profit from supplying prohibited but "publicly" desired goods and services. The police
by enforcing the laws help maintain profitable price levels and, in fact, may help raise
prices to such levels that the illicit consumers engage in additional illegal activities to
satisfy their needs. This in turn increases demands for more police to enforce the laws.
See Cressey, Methodologcal Problems in the Study of Organized Crime as a Social
Problem, 374 ANNLS 101, 107 (1967); Wilson, Police Morale, Reform and Citizen
Respect: The Chicago Case in THE POLICE: Six SocIoLooIcAL ESSAYS 137, 161
(Bordua
ed. 1967).
12
8 See I. SKOLNiCK, JusTIcE WrroUT ThrAL 201-02 (1966); TAsic FORc REPoRT at 30-31; Robinson, Book Review, 45 TExAs L. R v. 599 (1967). The American
Bar Foundation has begun a study of the role of the prosecutor. Donald M. McIntyre,
Jr., one of the co-authors of the Foundation's recently issued volume on the detection
of crime, will study "the prosecutor's office in a frame of reference that includes the
whole criminal justice system .... ." Hazard, The American Bar Foundation'sResearch
Programfor 1967, 53 A.B.AJ. 340 (1967).
"'s It would have to be made clear that such policy-makers would be around for
a substantial period of time, say three to five years, so that they would not be viewed
merely as part of the shifting scene.
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If the present law, present personnel, or present structure does not permit
proper law enforcement, then such a team should be charged with making
the recommendations necessary to correct the deficiency. The police must
learn that there are other means of obtaining redress than through their own
18 4
craftsmanlike accommodations.
Perhaps no one of these agencies should be faulted for the failure to
enunciate fundamental precepts of a system of criminal justice the contours
of which are only now beginning to take shape. There is still no statement
which sets forth such principles except in the most general and
unsatisfactory terms. Nevertheless, the continuing effort of the American
Bar Association Project on Minimum Standards for Criminal Justice made
encouraging progress toward this goal by proposing specific procedural
criteria. In addition, 1967 has seen a detailed analysis of the whole criminal
justice system by the President's Commission on Law Enforcement and
Administration of Justice. Moreover, an attempt has been made recently to
coordinate the various islands of law enforcement through the establishment
of a state department of criminal justice.185 Finally, there has lately been a
more sweeping use of court injunctions to control abuse of police
discretion.

186

184 See J. SKOLNICK, supra note 182, at 196-99. It would also be useful to promote studies of law enforcement policy-making in England and in a European ministry
of justice. See Robinson, supra note 182, at 607. Such a study should be of particular

interest in France where police powers are "exercised under the supervision of the
prosecuting attorney...

" FRENCH CODE OF CRIMINAL PROCEDURE

art. 11 (G. Kock

transl.8 1964).

'
The proposal, made at the New York Constitutional Convention, was defeated
because "district attorneys in the state and others objected to giving supervisory powers
to the proposed department on the ground that the new unit could interfere with local
law enforcement officials and prosecutors." N.Y. Times, Aug. 10, 1967, at 27, col. 1.

See also PREsmENT's COMMIssION ON LAw ENFORCEMENT AND ADMIISTRATION OF
JUsTICE, THE CHALLENGE OF CRIME IN A FREE SocIETY 149 (1967) where it is sug-

gested that "Is]tates should strengthen the coordination of local prosecution by enhancing the authority of the State attorney general or some other appropriate statewide
officer and by establishing a State council of prosecutors comprising all local prosecutors under the leadership of the attorney general."
16
s See Lankford v. Gelston, 364 F.2d 197, 206 (4th Cir. 1966). In Lankford the
police department was enjoined "from conducting a search of any private house to
effect the arrest of any person not known to reside therein, whether with or without
an arrest warrant, where the belief that the person is on the premises is based only on
an anonymous tip and hence without probable cause." Id. Such attempts to obtain future regulation of police behavior are increasing. When, during the riots in Plainfield,
N.J., the police conducted a house to house search for weapons, the American Civil
Liberties Union announced it would seek "an injunction against further searches without warrants." N.Y. Times, July 22, 1967, at 10, col. 7. Residents of Greenwich Village living near coffee houses have been permitted to sue to compel the city to enforce
laws regulating coffee houses. N.Y. Tiunes, August 21, 1967, at 33, col. 8. A group of
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Meanwhile, back at the ranch, the police are left with the system
as it is in its evolving state. If the main or only goal that is conveyed to the
police officer, and to the prosecutors, is to punish by way of conviction or
otherwise, then he is bound to be a "hawk" in his pursuit of this goal. It is
of little use to speak to the police of the individual in a democratic society if
the enforcement goals that are set for him are inconsistent with the
preservation of such rights.
If we may be said to have any enunciated rationale for our "system," it is
that it is adversary, a kind of legal extension of the free enterprise system.
18 7
From this evolving concept much of our current procedural law derives.
It is perhaps through understanding the dynamics of the adversary process,
and the legal actors that participate therein, that we may seek greater
comprehension on the part of the police. As the police better perceive the
roles of others-defense lawyers, courts, and prosecutors-they are more
apt to understand their own.
There is much ado about education of the police. Plans often call for a
liberal college formation in contrast to the frequent sterility of some schools
of police science.188 But even such programs are insufficient unless they deal
with the legal system, its problems, and its objectives in the context of the
work the officer knows. One can, with little difficulty, traverse four years of
college and three of law school without an adequate conception of the roles
of the actors in the criminal justice system, i.e., the adversary system. Yet,
some progress toward this goal need not be a mammoth undertaking. Police
are eager to learn, eager to know what is expected of them, and in most
departments anxious to communicate with the outside world.18 9 Criminal
Newark Negroes asked a federal district court to appoint a receiver to "operate the
Newark Police Department on the ground that the police have consistently discriminated against Negroes." N.Y. Times, August 25, 1967, at 1, col. 1. Similarly a group
of Negro complainants asked that New Haven officials (including the police commissioner) be enjoined, among other things, "from releasing information or statements
about themselves and other New Haven Negroes" to certain local newspapers. N.Y.
Times, March 14, 1968, at 35, col. 6.
187
See Miranda v. Arizona, 384 U.S. 436, 477, 480-81 (1966); Escobedo v.
Illinois, 378 U.S. 478, 492 (1964); ArroRNEY GENERAL's CoMMirrEE, REPORT ON
POVERTY AND THE ADzINISTRATIoN Or FEDERAL CRIMINAL JUSTIcE 10-11 (1963).

See also In re Gault, 387 U.S. 1, 21 (1967); Malloy v. Hogan, 378 U.S. 1, 7 (1964).
For a more sophisticated view, see the opinion of Mr. Justice Frankfurter in Culombe
v. Connecticut, 367 U.S. 568, 582 n.24 (1961).
18s Some problems of professionalization of the police through "education" are
discussed in NiEDERHOFFER, supra note 173, at 16-32, 39-40, 180.
189 Neither this survey nor the other studies noted herein (see notes 8-9 supra)
could have been accomplished without police cooperation. I realize that the statement

in the text makes the police sound like a troop of eager Rover Boys, but my own
experience is that many, if not most, departments are receptive to informational input
from sources not obviously hostile to their perceived interests.
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law professors would profit from starting informal seminars with police
officers on the officers' home grounds. Competent criminal lawyers and
judges should be invited to participate. The questions which police have
about the role of lawyers and the courts are basic. To many of these
questions there are no satisfactory answers. This is one of the things the
police must learn about our system.
In sum, it is suggested that Mirandais the Court's reaction against what
it believed to be either police intransigeance or police inability to conform
to its more general prior decisions. It is further suggested that for the Court
to provide specific rules for the police is unlikely in itself to be a fruitful
approach to the creation of a rational system of justice, because at this
point the nature of the judicial process and the police reaction to this
process is most vulnerable. Over the years the police appear to have become
more and more directly dependent on the Supreme Court for their guidance.
The lack of success of the Court in administering the police through the
ordinary judicial process has forced the Court to turn itself into a legislative
commission passing on various aspects of a new code of criminal procedure.
This has resulted both from the incapacity of the police to provide their own
code and the failure of any other authority to do so. At the same time, such
specificity on the part of the Court has a tendency to limit police compliance
to a sterile pursuit of those specifics.
However, that the Court is the inappropriate agency to provide such rules
does not mean that the concept is faulty. As the survey indicates, not only
hav'e the police accepted the leadership of the Court, but by and large they
have approved it. Whatever distaste they might have for the Court's
leadership, the police at least are provided a place in the firmament to
which they may refer to tell them what they must do. There is still no other.
Those who have purported to articulate the police viewpoint
have tended to demand more police discretion to arrest, to retain in custody,
to release, to interrogate, and in effect to allow the police to regulate "their
own" affairs. It is here suggested that such assertions result from a profound
lack of understanding of both the capacity and function of the police in our
society, particularly as they relate to other groups such as prosecutors, the
courts, and city, state, and federal governments. Sociologists have described
the American system for the administration of justice as a series of "loosely
articulated" sub-systems:
law enforcement, the public prosecutor, legal counsel, the judiciary, and
corrections.... Nowhere within the legal system is there formal provision
for organizational subordination of one subsystem to the other so that decisions in any one subsystem can be directly and effectively enforced in
others by administrative or other organizational sanctions. The law itself,
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rather than organizational implementation, generally governs such relationships.190
Such a structure could be analogized to an assembly line in which each
such sub-system works relatively independently side by side, processing a
product, on which each impresses its own goals, with little knowledge or
concern for the shape, structure, and appearance of the final product. 191
In fact, the system as a system has only the vaguest goals for the product.
As far as the police are concerned, at least three results flow from this
characteristic of the system. One is that the lack of systemic goals
accentuates police goals, which themselves are often inconsistent with the
ill-defined aims of the criminal justice system and the needs of a
democratic, or indeed, any rational society. Secondly, police find themselves
an "independent" unit, although they are assigned a service (dependent)
function in our society. This positioning creates conflict between their
assignment and their organizational nature-their inherent incapacity to
carry out an assignment without goal formation and control by others.
Finally, placing the police in such a conflictive position renders a significant
service to these sub-systems. Such service is the acceptance by the police of
visible responsibility and punishment, which might otherwise be directed at
the other entities. Such groups, in compensation for this insulation, come
to the aid of the police.
The rationale of this "independence" of the police is freedom from local
political control. In the recent past, police reform meant loosening the
police from control by local politicians who used the city police force for
patronage and to protect their own interests. Almost any interest of a city
administration in "police affairs" is seen as "political" interference in police
operations, and the police feel that they have an important investment in
maintaining their "independent" status. 192
Since no organization can operate without some formal or informal
operational standards, independence from outside control and the lack of
clear-cut systemic goals has left to the police the creation of their own
goals. But because these "rules" are made by the police for the police, they
are often inconsistent with rational goals of other segments of the system. 193
10 Reiss & Black, Interrogation and the Criminal Process, 374 ANArLS 47, 48
(1967).
",1
See J. SKoLIMCK, supra note 182, at 164-66.
192 The sensitivity of the police to this issue has lately been made apparent in their
opposition to civilian review boards. See NmEnoroEnR, supra note 173, at 85-86. This
particular objection seems short-sighted. Such a board, far from being a police liability, represents an effective public relations gain for the police and is a substitute for
any real change rather than a change in itself.
19 3 For one exposure of such inner goals, see SKOLmCK, supra note 182, at
167-82. The following news item illustrates the clash between "police" and systemic
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The process described in the survey in which the police mechanically
follow the Court is not a haphazard result but is endemic to their
nature, representing a police capability for solving problems "in a police
way." Police are limited, as is any other organization, by their function and
formation. The police often have been compared to a military-like force.19 4
Their whole structure is "characterized by strict subordination, by a rigid
chain of command."'19 5 "Command" in such a structure is not simply a
"technique of control" but is "a principle that legitimates orders,
goals: "A force of 198 detectives and uniformed policemen swooped down on the
campus of the State University Center [Stoney Brook, Long Island] here this morning
and arrested 33 young people-25 of them students-for violations of narcotics laws.
The raiding party, deployed in 72 police cars, slipped quietly into the campus area at
5 A.M. without notifying university officials in advance, a move that left the officials
shaken and angry. Armed with arrest and search warrants, pass keys and dormitory
floor plans, the police swept through the corridors of the dormitories routing students
from their beds and arresting them." N.Y. Times, January 18, 1968, at 1, col. 2.
The raid was preceded by three months of investigation by undercover detectives,
some of whom, "bearded and long haired", allegedly bought drugs leading to the
arrests. Id. at 43, col. 2. Undoubtedly as seen from the perspective of police goals, this
was a superb piece of work, even to procuring the little used search warrant. This
approach, however, but emphasizes the inadequacy of such a perspective.
Later reports indicated that the raid "has left a legacy of distrust that can prove
more harmful than the narcotics problem itself." N.Y. Times, March 11, 1968, at 44,
col. 2. This article also noted, however, that more recent arrests have followed a different pattern: "The arrests were made by plainclothes detectives under discrete circumstances that contrasted with the Jan. 17 raid.. ... [N]o handcuffs or police uniforms were in sight as a bearded university administrator gently awoke one of the
suspects from a nap and waited for the other to finish his afternoon classes." Id. It
would be interesting to know whether these changes were self-imposed or were the
result of suggestions by the prosecutor or of local government officials. See Wilson,
The Police and Their Problems: A Theory, 12 PuB. POLICY 189 (1963). See also
Reiss & Black, supra note 190, at 47-48. "The judicial system, especially its higher
courts, is organized to articulate a moral order-a system of values and normsrather than an order of behavior in public and private places. By contrast, the police
are organized to articulate a behavior system-to maintain law and order. Theirs is a
system of organizational control." Id. at 48.
ILDPolice forces are often likened to military units, and this is not an improper
simile .... .Sir Robert Peel said that police should be 'militarily organized under
government control.' Following this advice, we have established police forces along
military lines and have set them up in commands similar to the army. Moreover, we
have attired them in conspicuous uniforms and, in most areas of the world, armed
them besides. Thus, the military concept has been carried out." R. CLw-r, A GumE TO
MODERN POLICE THnKING 119 (1965). Compare SKOLNICK, supra note 182, at 10-11,
with M. JANowrrz, THE PROFESSIONAL SOLDIER 175-76, 263, 326-27, 366-67, 420-21,
429, 435, 439 (1960), and TAsK FORCE REPORT at 16. See generally NIEDERHOFFER,
supra note 173, at 40-43.
195 Reiss & Bordua, Environment and Organization:A Perspective on the Police,
in Tim POLICE: SIX SOCIOLOGICAL ESSAYS 25, 48 (Bordua ed. 1967).
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instructions, or rules. Orders then are obeyed because they are commanded."' 96 For the individual member of this "order,"
to be obedient in this sense carries the same general sense of principle as in
the poverty, chastity, and obedience of the monk's vow. In a system so
legitimated we can expect197
that commitment to obedience will be displayed
as a sign of membership.
While such a police orientation helps to explain the longsuffering acceptance of Supreme Court decisions, it also tends to explain the limits of
police response. The police have been structured and trained to accept
commands and to use authorized force to enforce laws, not to formulate
policy.198 This response is necessarily an enlargement of past response,
improved administration, better personnel, more scientific methods of crime
detection, and "newer police cars." 199 Such tendency on the part of the
police to accentuate technology to resolve essentially social problems carries
its own danger.200 Police "professionalization" has "emphasized efficiency
over closer relations with the people they are policing." 20 "Rules and
procedures established by police agencies typically deal with either the
agencies' internal operations or the day to day activities of the officer but
2 02
°
rarely are concerned with or dependent on basic policy questions.
As police are increasingly called upon to act as the mortar for the cracks
in the foundations of our society, these contradictions become more
apparent. Few problems of any seriousness are solvable by a strictly police
response. It is time, therefore, that we ask basic questions about the function of city police in our society, particularly their relationship to the prosecutor, the courts, the legislature, and the local government, assessing what
responsibilities belong where. To what extent should the police alone be
19
1

6Id. at 50 (emphasis added).

97 Id. at 51.

-19 "The legal authority to use force is for the police perhaps their principle technique in fighting crime. During the training period the dictum 'Take charge of the
situation' is later underscored by the use of the revolver and the nightstick." NmDERHOFER, supra note 173, at 108.
"0J. SxoLxxcK, supranote 182, at 238-39.

20 Skolnick & Woodworth, Bureaucracy, Information, and Social Control: A

Study of a Morals Detail, in THE PoLicH: Six SOCIOLOoIcAL ESSAYS 100-01 (Bordua

ed. 1967), tell us that "Improvements in discovery apparatus increase the totalitarian
potential in proportion to a society's use of law as an instrument for achieving morality.
When the discovery apparatus is weak or ineffective or technologically backward, conventional morality enforced through law has a far lesser totalitarian potential ...
[PJolice desire to have as much information as possible, even if much of it cannot be
admitted as evidence in court. As an agency charged with enforcing a broad spectrum
of rules, they simply cannot know in advance whether stray bits of information will
prove201useful."
Terris, The Role of the Police, 374 ANNALS 58, 63 (1967).
202
TASK FORCE REPORT at 16-17, 64.
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responsible for the broad policy questions involved in the selective
enforcement of the law? Police now make decisions that influence, if they
do not determine, their city's pattern of race relations; what laws will be
enforced; what persons will be prosecuted; whether certain types of conduct
are or are not criminal (domestic disputes, gambling, prostitution,
drunkenness, sexual behavior); and what activity constitutes potential
disturbance to "public order." These complicated policy decisions require
not only training but a background of knowledge and concern which the
20 3
police have not acquired.
Moreover, these decisions should not take place at the operational level
but should originally be made at the high local level of administration where
the implications of law enforcement policy can be weighed against other
relevant decisions in city, state, and federal administrations. The view that
the police should not have sole responsibility for law enforcement policy
does not mean that they should have no part in the formulation of that
policy nor that among matters of internal competence they should not alone
make the decisions. 204 In thinking through the policy role of the police, it
may be useful to employ the analogy of the relationship between the Army
and the Federal Government in the making of foreign policy. The Army
carries out policies formulated by a civilian government which cannot be
resolved by peaceful means. As such, it is recognized as an instrument of
foreign policy, and in contrast to its role in some other countries, has never
been a formulator of that policy.205
The suggestion for the re-examination of the police role and the police
function in policy-making is not made in denigration of the police, who
themselves may, on inquiry, be found uncomfortable in their role of ad hoc
policy-maker. They should, for they pay dearly for it. One aspect of such
23 The scope and complexity of the problems facing the average policeman and
his superiors have been effectively dramatized in several recent publications. TAsK

FoaE REPoRT, supra note 179, at 3-13, 21-25; Derbyshire, The Social Role of the
Police in Changing Urban Communities, 6 EXCERPTA CaM. 315 (1966); Kennedy,
Crime in the Cities: Improving the Administration of Criminal Justice, 58 J.CIM.
L.C. 20&4 P.S. 142 (1967); LooK MAGAZINE, February 6, 1968, at 14.
See Goldstein, Police Policy Formulation: A Proposal for Improving Police
Performance, 65 MicH. L. REv. 1123, 1135 (1967); Goldstein, Administrative Problems in Controlling the Exercise of Police Authority, 58 1. CRim. L., C. & P.S. 160,
162 (1967).
20- Without question, in recent years, the increased tendency to formulate and
implement foreign policy problems in military terms has resulted in growing influence
of the military. Representative L. Mendel Rivers, chairman of the House Armed Services Committee, recently declared "that it was time the United States ... turned the
war over to its generals and admirals and went all out for a military victory in Vietnam." N.Y. Times, February 21, 1968, at 9, col. 1. Nevertheless, a maxim once applied to the Army may be equally pertinent to the police: 'The great thing about an
army officer is that he does what you tell him to do."
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a role is that of front-line troops, the proletariat of law enforcement, 20 0
"the common scapegoat and depository for every law enforcement error,
ineptitude, and misfeasance of the rest of society." 20 7 By being "independent," by taking responsibility for the interpretation and enforcement of
laws they did not write, by being the visible force in ghetto communities
they did not create, by repressing riots and demonstrations against policies
they had no part in making,2 08 they are subject to attack on all sides.2 00
Many decisions which the police now make are legal or policy decisions
which could more appropriately be made by prosecutors or city officials.
With some hesitancy, this attitude toward an "independent" police seems to
be changing, in large part due to recognition of the inability of the police to
cope with ghetto conditions without creating political problems for the city.
Thus, there is great progress between the view of the President's
Commission on Law Enforcement and that of the President's Advisory
Commission on Civil Disorders. The former could recommend only that:
[i]t may be helpful, in the long-range interest of law enforcement, to
involve local officials in the process of developing enforcement policies,
particularly those which have an impact upon a broad segment of the
210

community.

200 Surveys show that about 85 percent of the police come from "occupations compatible with working-class membership." NiEDERHOFFER, supra note 173, at 37. Police
testing procedures "accentuate the medium and mediocre at the expense of the independent and exceptional. Working-class background, high-school education or less,
average intelligence, cautious personality-these are the typical features of the modern
police recruit. Only in his superior physical endowment does he stand above the
crowd." Id. at 38.
17 Robinson, supra note 182, at 609.
20 The REPORT OF THE NATIONAL ADVISORY COMMISSION ON CIVIL DIs-

ORDERS 93 (1968) [hereinafter referred to as NATIONAL ADVISORY COMMISSION]
found that "all the major outbursts [riots] of recent years . . . were precipitated by
routine arrests by white police of Negroes for minor offenses." The Report stresses
this point in stating that incidents thought to have caused riots "were not, for the most
part, the crude acts of ai earlier time. They were routine police actions such as stopping
a motorist or raiding an illegal business. Indeed, many of the serious disturbances took
place in cities whose police are among the best led, best organized, best trained and
most professional in the country." Id. at 158.
219 The NATONAL ADVISORY COMMISSION candidly and lucidly described this situation: "[it is wrong to define the problem solely as hostility to police. In many ways
the policeman only symbolizes much deeper problems. The policeman in the ghetto
is a symbol not only of law, but of the entire system of law enforcement and. criminal
justice. As such, he becomes the tangible target for grievances against shortcomings
throughout the system: Against assembly-line justice in teeming lower courts; against
wide disparities in sentences; against antiquated correctional facilities; against the basic
inequities imposed by the system on the poor .... ." Id. at 157.
210 The quoted statement continues: "If, for example, a police agency is to adopt
a policy to govern individual officers in deciding what to do with the down-and-out
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The President's Advisory Commission on Civil Disorders, on the other
hand, took a long, hard look at police capabilities for law enforcement in
ghetto areas. It found an almost total lack of guidelines formulated by the
police in any significant policy area.21I After recommending the issuance of
guidelines on such subjects as "move-on" orders, the "selection and use of
investigative methods" such as stop-and-frisk, and the use of physical
force,2 12 the Committee concluded that:

rt]he

drafting of guidelines should not be solely a police responsibility. It
is the duty of mayors and other elected and appointed executive officials
to take the initiative, to participate fully in the drafting and to ensure that
the guidelines are carried out in practice.
Police research and planning units should be fully used in identifying
problem areas, performing the necessary studies and in resolving problems.
Their product should be reviewed by the chief of police and city executives and by representatives of the prosecution, courts, correction agencies
and other criminal-justice agencies. Views of ghetto residents should be
obtained, perhaps through police-community relations programs or human
relations agencies. 213
In calling for a decisive role for city officials and prosecutors in law
enforcement problems which affect city planning, and for some formal
mechanism to formulate and carry out decisions, 214 one need have no
Musions that such problems will suddenly disappear. These same forces
made the original decisions or created the original conditions from which
our present law enforcement problems flow. 215 What would be involved in
such a change is a shift in the visible control of law enforcement decisions
and a corresponding and consequent shift of responsibility. Once
drunk, it would seem appropriate and ,helpful to report that policy to the mayor and
city council in order to see whether there is opposition from the elected representatives
.... Although this involvement of city government may give rise to concern over
'political influence.' the risk of improper influence is minimized by the fact that the
involvement is open to view. The vice of political influence of an earlier day was,'that
it tended to be of a personal nature and was secretive." TAsK FORCE REPORT at 33.
21See NATIONAL ADVISORY COMMIsSION at 313. The same report stated that
"[w]ithout positive leadership, goals, operational guidance, and public support, the
individual
policeman can only feel victimized." Id. at 157.
2 2
Id.at 164-65.
21

Id.at 165.

4An even more imaginative project than that proposed in the text accompanying

notes 182-84 supra would be to plant persons in the city administration, the prosecutor's office and the police department in order to develop a goal-oriented crime control
policy which would take into consideration the multitudinous urban problems as part
of city administration.
Joseph Lohman has stated that the police function is "to support and enforce the
interests of the dominant political, social, and economic interests of the town, and
only incidentally to enforce the law." NmDERHOFFER, supra note 173, at 12.
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responsibility is visible, once enforcement is accepted as an integral part of
city government, and the police are seen as the instrument rather than the
creator of policy, we may have a more pointed and sophisticated societal
critique which does not lose itself in the intricacies of warning formulas.

APPENDIX I

A.

SUMMARY oF MAILING STATISTICS

Escobedo QuestionnaireMailing

April 28, 1966

Follow-up

June 1, 1966*

Prosecutors

Prosecutor offices in cities of population 100,000 or more sent questionnaires
Number of prosecutor offices which completed questionnaires
Percentage of those departments sent questionnaires which returned usable
responses
Number of completed questionnaires coded (some departments returned
two completed questionnaires)

144
68
47
81

City Police

Police departments in cities of population 100,000 or more sent questionnaires-144
Number of departments which completed questionnaires
82
Percentage of those departments sent questionnaires which returned usable
responses
57**
Number of completed questionnaires coded (some departments returned
two or three completed questionnaires)
188
Small City Police

Police departments in cities of 25,000 population sent questionnaires
Number of departments which completed questionnaires
Percentage of those departments sent questionnaires which returned usable
responses
Number of completed questionnaires coded (some departments returned
two or three completed questionnaires)
*
**

131
37
28
93

No follow up letter was sent to small city police.
A number of completed questionnaires from all three groups were returned after the Miranda decision and were therefore not usable. In the
case of the city police, the percentage of return, counting those, would
have been almost 65%.

1966 Miranda Questionnaire

August 8, 1966

Number of police departments in cities of population 100,000 or more sent
questionnaires (cities which responded to the Escobedo questionnaire) -_

84

Number of departments which completed questionnaires
Percentage of those departments sent questionnaires which returned completed questionnaires

48

Number of completed questionnaires coded

62

57
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1967 Miranda Questionnaire

April 26, 1967
Follow-up
May 20, 1967
Number of police departments in cities of population 100,000 or more sent
questionnaires
84
Number of departments which completed questionnaires
52
Percentage of those departments sent questionnaires which returned questionnaires
62
[Returns from Texas are not included in the tabulation because Texas
long before Escobedo, by statute, required officers to bring suspects
"immediately" before a magistrate who was to give warnings. No confession is admissible which is made before those warnings are given.
T x. CODE CRrm. PRoc. ANN. arts. 15.17, 38.22 (1966). But see Clewis
v. Texas, 386 U.S. 707 (1967).]
B. SELECTED CoMPARATIVE RESPONSES Oiz PROSECUTORS, CITY POLICE,
AND SMALL CITY POLICE EXPRESSED IN PERCENTAGE (taken from a
survey of prosecutor and police practices and attitudes concerning
interrogation shortly before the Miranda decision)
1. Do you presently inform a suspect under interrogation that he may remain
silent?
Response
Prosecutor
City Police
Yes
94
95
2. At what point in the interrogation do you so inform him?
At the beginning
59
61
When focused on as a suspect
21
12
When statement is written-up
2
1

Small City Police
97

3. During what year and month was this policy begun?
Total before Escobedo
57
51
Total after Escobedo
43
49
Began at least 10 years ago
15
18
Began before December 31, 1963*
93
92
At the time of Escobedo
5
11
July-August, 1964
6
11
Sept. 1 to December 31, 1964
9
11
This is the percentage of all those warning before Escobedo who began
this date.
4. Is the suspect asked to sign a statement that he was so informed?
Copy of form furnished
10
34
Yes (all categories)
74
67

55
16
4
71
29
19
71
1
4
9
warning by

30
83

5.

What prompted you to adopt this policy at the time mentioned in answer to
question3?
Escobedo
27
5
3
U. S. Supreme Court
10
21
11
All reference to courts
53
50
36
6. Do you inform the suspect that he has a right to counsel?
Yes
93
94

94
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7. At what point in the interrogationdo you so inform him?
At the beginning
55
68
When focused on as a suspect
24
11

57
17

8. When was this policy begun?
Total before Escobedo
Total after Escobedo
Began at least 10 years ago
At the time of Escobedo
July-August, 1964
Sept. 1 to December 31, 1964

71
28
15
0
4
6

45
54
6
4
6
10

46
53
13
10
12
11

9. Is the suspect asked to sign a statement that he was so informed?
Yes, a copy of form furnished
13
36
Yes (all categories)
68
52
No
23
30

30
79
18

10. What prompted you to adopt this policy at the time mentioned in answer to
question 8?
Escobedo
32
6
2
U. S. Supreme Court
16
20
15
All references to courts
69
50
39
11. If the suspect requests named counsel, do you:
(a) immediately stop and telephone an
attorney for him?
8
(b) stop interrogation and allow him
to telephone the attorney if he
has the money for the call?
2
(c) stop interrogation and allow him
to call, allowing him to use
police facilities?
78

3

1

1

2

71

78

12(a). After the call, if the attorney is reached,do you wait until after the attorney's
arrivalbefore further questioning?
Yes
78
49
46
No
15
47
46
12(b). Do you continue to question even if the attorney requests that you stop the
interrogation?
Yes
11
26
28
No
86
69
68
13. After the call, if the attorney is not reached,
(a) Do you stop further questioning until he is reached?
Yes
42
23
No
17
39
(b) Depends on circumstances, attitude,or wish of prisoner.
23
26

19
36
33
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14(a). If the suspect requests counsel but does not know of one, what steps do
you take?
Response
Prosecutor
City Police
Small City Police
give him phone book
30
53
43
yellow pages
6
22
29
advise court will appoint
26
4
5
14(b). Is there any organization or agency which in your community provides poor
persons with counsel at the interrogationstage? (Please name it.)
Yes (all categories)
9
15
5
No (all categories)
90
80
90
14(c). Should there be?
Yes
No

26
66

44
52

57
35

15. Since the institution of the above procedures for informing defendants that they
may remain silent and may consult with an attorney, the percentage of suspects
who refuse to discuss the incident for which they were taken into custody has:
increased
49
63
55
remained about the same
33
23
32
16. Since the institution of the above procedures, the percentage of suspects confessing has:
considerably decreased
26
39
27
decreased some
34
39
35
remained about the same
29
18
33
17. If confessions have decreased, what have you done to counter this?
More dilligent search for evidence,
better preparation of case, etc.
41
58
64
Not much you can do
38
10
16
18. Ranking of those procedures believed to be most efficient.
Response
Prosecutor
City Police
No change in present procedure
1st
30
33
2nd
20
33
3rd
7
7

Small City Police
30
24
10

Before interrogation, suspect must be
informed of his right to attorney
1st
2nd
3rd

58
24
10

49
37
10

51
35
6

Round the clock legal aid services
1st
2nd
3rd

0
2
20

3
5
18

1
2
16
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19. Ranking of those procedures thought most likely to occur.
No change in present procedure

Before interrogation, suspect must
be informed of his right to attorney
and to silence

Round the clock legal aid services

20. Since the suspect has been advised of his right to consult an attorney, the percentage who asked to see an attorney has:
increased
53
increased greatly
11
remained about the same
36
21. Interrogationis valuable to you for what reasons?
Valuable to Police
in Prosecutor's
Response
Opinion
to obtain confessions

Prosecutor

city

Police

Small
City Police

70
20
2
to aid in clearing suspect of unfounded charge

to clear up other offenses committed by the suspect
1st
18
5
2nd
36
21
3rd
21
31
22. On the whole are confessions:
more important
22
less important
11
about the same
58

19
17
63

Why is this so?
Less important because of closer scrutiny of confessions
by courts
1
18

37

58
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23(a). In the last jew years, what has been of most importance in determining
your interrogationprocedures?Of least importance?
Response
Prosecutor
City Police
Small City Police
United States Supreme Court

Local court decisions

Police needs

State legislature

Directive or memo from prosecutor's office

23(b). Ideally, what should be the most important in determining your interrogation procedure?
Response
Prosecutor
City Police
Small City Police
United States Supreme Court
1st
2nd
3rd
last
Local court decisions

Police needs
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State legislature

Directive or memo from prosecutor's office

23(c). Name the court decision which has most affected in-custody interrogation
decisions.
Escobedo
71
24. What effect, if any, have recent United States Supreme Court decisions had on
on-the-street interrogation procedures?
Response
City Police
Small City Police
None or little
54
44
Hindered or made officers hesitant to approach
Almost eliminated
25. What effect, if any, have local court decisions had on on-the-street interrogation
procedures?
Response
None or little
Hindered or made officers hesitant
to approach
Almost eliminated

City Police
62

Small City Police
74

26. How do you rate the relative importance of the following sources of information
to inform you about the latest changes in the law of interrogation?
Memoranda from the prosecutor

Directives from police department

Police training bulletins
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Newspapers
1st
2nd
3rd
last
27. Your age.
Response
25-29
30-34
35-39
40-44
45-49
50-54
55-59

3
2
4
47
Prosecutor
5
19
30
13
8
10
5

City Police
2
13
27
17
16
13
6

Small City Police
11
17
21
24
9
9
7

28. Number of years employed as prosecutor or on police force.
2 or less
14
1
3 or less
6
1
4 or less
14
1
5 or less
4
2
6-9
28
11
10-15
18
26
15-29
9
51
30 or more
4
6
29. Present police position.
lieutenant
detective
detective sergeant
detective lieutenant
30. Held above position.
1 or less years
2 or less
3 or less
4 or less
5 or less
6-9
10-15
15-29
30 or more

5
33
21
23
18
17
10
13
8
16
13
4
1

31. About how many suspects do you (police) interrogate during a typical weekly
period?
1 or none
14
2 or less
3
3 or less
6
4 or less
6
5 or less
16
6-9
18
10-15
20
15-29
10
30 or more
4
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32. 1 would much appreciate any comments you might have concerning steps you
intend to take in the future with reference to interrogation procedures; your
opinion of the importance of confessions; comments on recent court decisions
with reference to interrogation;or on other subject matter covered by this questionnaire on which you may wish to express an opinion.
Response
Without interrogation, certain
cases may not be cleared
Intends to or does respect
court decisions
Court decisions have hurt
society or law enforcement
Intends not to observe court decisions, or intends to use advice
only to his advantage or intends
to continue present procedures
Specific proposal by police (or
prosecutor) to rectify situation
Court decisions confuse police
officers, or are based on technicalities, or frustrate police
Apprehension about presence of
lawyers at interrogation
Courts have overlooked the victim
or are too concerned with the
criminal element
Courts coddle criminals; criminals
already know their rights

Prosecutor

City Police

Small City Police

50

43

36

0

38

36

19

37

36

0

7

19

12

22

6

10

21

13

10

16

2

0

23

2

10

17

8

C. QUESTIONNAME SENT TO POLICE AND PROSECUTORS:
APRIL 26, 1966
To the police officer answeringthis questionnaire:*

The attached questions are a part of a survey to obtain a more accurate picture
of problems faced by police departments in adapting to recent Supreme Court deci-

sions concerning interrogation of suspects. Although there is much talk about interrogation, there is little accurate information. Only you can provide such information
because you actually do it.
We have provided several questionnaires in the hope that more than one man
would be willing to give his views. Police officers are individuals and therefore the
views of several will be more helpful than those of one man.
The questions have no right or wrong answers. This survey is to find out what is
happening, not to prove one way right and another wrong.
You need not identify yourself in answering the questions unless you wish to. No
disclosure of the city from which the response comes will be made in the event the
results of the survey are published. We will, of course, report the results to you or
to your department as soon as they are available.
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The study depends upon the thoughtfulness and candor with which you answer
the questions. Moreover, if it is to be successful, we must have a high rate of response.
Sincerely,
Cyril D. Robinson
Instructor in Law
Questionnaire to Police*
1. Do you presently inform a suspect under -interrogation that he may remain
silent?
2. At what point in the interrogation do you so inform him?
3. During what year and month was this policy begun?
4. Is the suspect asked to sign a statement that he was so informed?
5. What prompted you to adopt this policy at the time mentioned in answer to
question 3?
6a) Before the date mentioned in answer to question 3, did any of your bureaus
make it a practice to inform a suspect of his right to remain silent before interrogating him?
b) In which bureaus was this a practice before the date mentioned in question 3?
c) For how long in the case of each bureau was this a practice before the date
mentioned in question 3?
If your answers with respect to informing the suspect of his right to counsel, questions
7-11, are the same as your answers to questions 1-5, then just put an X mark here
and skip to question 11.
7. Do you inform the suspect that he has a right to counsel?_
8. At what point in the interrogation do you so inform him?
9. When was this policy begun?
10. Is the suspect asked to sign a statement that he was so informed?
11. What prompted you to adopt this policy at the time mentioned in answer to
question 8?
12. If the suspect requests named counsel, do you:
a) immediately stop interrogation and telephone an attorney for him?_____
b) stop interrogation and allow him to telephone the attorney if he has the
money for the call?
c) stop interrogation and allow him to call, allowing him to use police facilities?
d) other
e) no policy
13. After the call, if the attorney is reached,
a) do you wait until after the attorney's arrival before further questioning?.
b) do you continue to question even if the attorney requests that you stop the
interrogation?
c) other
d) no policy
* The questionnaire and cover letter sent to prosecutors was substantially the same as
that sent to the police and is not, therefore, reprinted here. An additional question
was directed to prosecutors: "In what types of cases do the police call you, as prosecutor, to conduct the interrogation?"
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14. After the call, if the attorney is not reached,
a) do you stop further questioning until he is reached?
b) no policy
c) other
15. a) If the suspect requests counsel but does not know of one, what steps do you
take?
b) Is there any organization or agency which in your community provides poor
persons with counsel at the interrogation stage? (Please name it)
c) Should there be?_
16. If an attorney representing the suspect arrives at the police station during an
interrogation and requests to see his client, what do you do?
17. Since the institution of the above procedures for informing defendants that they
may remain silent and may consult with an attorney, the percentage of suspects
who refuse to discuss the incident for which they were taken into custody has
increased
considerably decreased
decreased some
remained about the same
other
18. Since the institution of the above procedure, the percentage of suspects confessing has
increased
considerably decreased
decreased some
remained about the same
other
19. If confessions have decreased, what have you done to counter this?_
20. In the left column rank the following in the order of your preference from the
standpoint of police efficiency. Each represents an advocated remodeling of police interrogation procedures. To the right rank according to the change which
you believe is likely to occur.
Most
Likely to
Efficient
Occur
1. No interrogation except in the presence of
a judge.

2. No interrogation except in the presence of
defendant's attorney.
3. Before interrogation begins, the suspect is
given a list of attorneys, any of which he
may telephone through police facilities.
4. No change in present procedures.
5. Round-the-clock legal aid services in the
police station which may be consulted by
suspect before interrogation.
6. Before beginning interrogation, suspect
must be informed that he may remain silent
and that he has a right to an attorney.
7. Other
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21. Since the suspect has been advised of his right to consult an attorney, the percentage who have asked to see an attorney has
increased
increased greatly
decreased
remained about the same
other
22. Interrogation of suspects, in your opinion, is valuable for the following reasons
(rank the reasons in order of 1, 2, 3, etc., 1 being the most valuable and so forth):
a) to obtain leads to other offende
b) to clear up other offenses committed by this suspect
c) to aid in clearing suspect of unfounded complaint
d) to obtain confession
e) to recover victim's property
f) other
23. On the whole, are confessions
a) now more important in obtaining convictions than they were some years ago?

24.

25.
26.
27.

b) less important?
c) about the same?
d) Why do you think this is so?
In the last few years, what has been of most importance in determining your
interrogation procedures? Of least importance? On the right indicate ideally
what should be most important in such determination.
In recent
years
Ideally
a) United States Supreme Court decisions
b) local court decisions
c) local political pronouncements
d) newspaper campaigns
e) directive or memorandum from office of
prosecutor
f) police needs
g) state legislature
h) civilian review board
i) other
Name the court decision which has, in your opinion, most affected in-custody
interrogation procedures
What effect, if any, -have recent United States Supreme Court decisions had on
on-the-street interrogation procedures?
What effect, if any, have local court decisions had on on-the-street interrogation
procedures?
Listed below are some possible sources of information about the latest changes
in the law of interrogation. Please indicate how you rate their relative importance
in obtaining such information by I for the most important; 8 for the least.
a) newspapers
b) memoranda from the prosecutor
c) directives from the police department
d) conversation with other officers
e) department training sessions

518

DUKE LAW JOURNAL

[Vol. 1968: 425

f) police training bulletins

g) staff meetings

h) other
28.
29.
30.
31.

Number of years you have been on the police force?
Your age
Population of territory you serve?_
Present police position:
patrolman
detective
sergeant
detective sergeant
lieutenant
detective lieutenant
captain
other
32. Since what year have you held the above position?
33. About how many suspects do you interrogate during a typical weekly period?-.._
34. I would much appreciate any comments you might have concerning steps you
intend to take in the future with reference to interrogation procedures; your
opinion of the importance of confessions; comments on recent court decisions
with reference to interrogation, or on other subject matter covered by this questionnaire on which you may wish to express an opinion.
D.

SOLICITATION FROM PROSECUTORS OF MIRANDA MEMORANDA:
AUGUST 8, 1966

Dear Sir:
The purpose of this letter is to seek written material developed for the use of
your department and for the use of law enforcement officials in order to explain the
June 13, 1966 (Miranda) decision of the United States Supreme Court.
Response to a previous questionnaire relating to pre-Mirandaprocedures has been
excellent. The results are being tabulated and will be made available to you as soon
as they are ready.
I am not asking that you fill out a questionnaire. But I would appreciate copies of
material prepared by you as a result of Miranda. I would appreciate the following:
Letters, memoranda, instructions, forms prepared for the police or for
yourselves setting forth the type of warnings to be given, precautions
to be taken and other relevant materials.
Information received will, of course, remain confidential. Neither the person nor
the community supplying the information will be identified.
The material will be analyzed to determine procedures around the country. This
information will be made available to you. Your aid is sought to make the coverage
as complete as possible.
Please send along with this questionnaire any interrogation forms which you
use which incorporate your means of informing the suspect of his rights to silence and
to counsel as well as any material explaining the effect of recent court rulings on
this subject.
Sincerely,
Cyril D. Robinson
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E.

FROM POLICE OF Mni
MEMORANDA: AurusT 8, 1966

SOLICITATION

A

Dear Sir:
The purpose of this letter is to seek written material developed or used by your
department as a result of the June 13, 1966, (Miranda) decision of the United States
Supreme Court.
Response of the police to my recent questionnaire relating to procedures before
Miranda has been excellent. These results are being tabulated and will be made available as soon as they are ready.
The type of materials desired are those in current use, developed since the Miranda
decision, including:
1. Forms used in giving warnings of rights, those used as waivers or in conducting interrogation;
2. Instructions, policy statements, training bulletins and departmental orders;
3. Interpretive statements received from the district attorney, attorney general
or other legally trained person responsible for giving information about
the decision.
I have enclosed a few questions concerning the above material, to which I would
appreciate your attention. It would be helpful if more than one officer in each department would respond to the questions.
Responses will, of course, be considered confidential and neither the respondent
nor the city will be identified.
The material received will be analyzed to determine procedures around the country. This information will be available to you. Your aid in obtaining as complete
coverage as possible is therefore essential.
Sincerely,
Cyril D. Robinson

F.

1966 Miranda QuEsrioNNAm

Answers to the following questions will be used to make recommendations for
better interpretation of court decisions to police officers.
1. Who prepared for you the enclosed materials? (the department, the district attorney, corporation counsel, etc. Give all sources.)
2. What has been for you the most valuable source of information about Miranda?
Why?
3. a) Have you actually had a chance to read for yourself the Court decision?__-__
b) Either from reading it yourself or from explanatory material furnished you, is
it clear to you what the Court requires of you?
c) If not, is this because
the Court has not made its decision clear? - d) Or is this because it has not
been properly explained by the legal authority in your area?
4. What, if anything, do you think is unclear about the decision?_
5. What do you think might be done in the future to clarify such decisions for you?
What-has been "wrong" in the past with efforts of either the department or the
legal authority in your area to advise you about such decisions?
6. What has been your experience to date in using the procedure outlined by the
Court?
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QUESTIONNAIRE TO POLICE: APRIL 26, 1967

1. The legal advisor on whom you lean most heavily for the issuance of guidelines
to inform you about permitted police action following important court decisions such
as Escobedo and Miranda is the
District attorney (prosecutor, county attorney, state's attorney, ec.)
-0)
City attorney
(2)
(3)
Legal advisor (employee of police department)
.(4)
Other

2. Following the Miranda decision, the department received advice (this would include written or oral) about the decision
within one week of the decision
-0)
within two weeks of the decision
-(2)
within one month of the decision
(3)
more than one month after
-(4)
none ever received
(5)
other
(6)
3. The advice was given
on the initiative of the legal advisor
-0)
at request of the department
(2)
other
(3)
4. Where advice was given was it given
orally only
(1)
written only
(2)
both orally and written
(3)
other
(4)
5. Where the advice was ORAL was it
of no real help
of some help
helpful
very helpful
other
6. Where the advice was WRITTEN was it
of no real help
of some help

helpful

M
(2)
(3)
(4)
(5)
(1)
(2)

(3)

very helpful
(4)
other
(5)
7. If you do not feel the Miranda advice given by your legal advisor was completely
what it should have been, what was wrong with it?
8. If you do not feel the Miranda advice given by your legal advisor is completely
what it should be, was this true only of the Miranda advice or is the criticism you
expressed in answer to Q. 7 generally true with respect to advice and guidelines given

by your legal advisor?
generally true
not generally true
(2)
9. Whether or not you feel the advice given by your legal advisor has been generally
good or bad in the past, do you have any comments on how it may be bettered? If
you could determine exactly what the district attorney should do for you, what
would you have him do?
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10. I am enclosing a draft statute which I would much appreciate if you would
closely examine. The section requires the district attorney (or other county legal
officer) to issue guidelines to be conveyed to the police following a court decision or
statutory change affecting police operations. It also requires the attorney general to
send guidelines to district attorneys so as to encourage uniformity where this is desirable. Please give me your comments, particularly mentioning whether such legislation would change present practice and how; whether you believe it would be helpful
to you, and whether you are receptive to such legislation, and how, if at all, such
legislation would effect your relationship to the prosecutor; whether, and in what
ways the section should be altered.

APPENDIX 11
The following quotations from the Escobedo questionnaires are representative
of the answers given by police and prosecutors to an open-ended question which read:
I would much appreciate any comments you might have
concerning steps you intend to take in the future with reference
to interrogation procedures; your opinion of the importance of
confessions; comments on recent court decisions with reference to
interrogation, or on other subject matter covered by this questionnaire on which you may wish to express an opinion.
INTERROGATION-CITy POLICE
12-3 I belive that police officers are hampered in performing their sworn duty
to protect life, limb and property of the general public because of recent court
decisions. The criminal is adequately protected, coddled and pampered in the courts.
Confessed criminals are released due to some legal technicality. Minute legal technicalities which officers must make a split second decision on have not been resolved
by high legal minds (judges) in 2-5 years, yet the police lose these cases of confessed
criminals. It should be presumed that all individuals 15 years and older know right
from wrong regardless of their literacy or educational background. This should
be the only criteria in deciding innocence or guilt, the truth. Was it right or wrong
and if wrong, did the accused do it? Officers can no longer perform their duties
as they would like to for fear of civil suit and/or attitudes towards the courts. A sort
of "What's the use" feeling. Why should a person who knowingly commits a crime
be told that he does not have to say anything? Most crimes afford little or no physical
evidence. Interrogation is the highly depended upon tool of a police officer. Society, I
am sure, is not aware of the little protection they are getting, for it is the criminal
who is protected in our courts, not the public.
14-3 It is felt by the writer, that when an admission can be obtained on a specific
case, the suspect will tend to clear up other cases, which he might be a suspect in,
but due to lack of physical evidence, could not be brought in and questioned ref. the
case. The admission also aids in the suspect giving information that leads to the
recovery of property, particularly in burglary cases. Also, the jury member in court,
due to lack of knowledge of police procedures, sometimes does not understand the
value of physical evidence, and will acquit a guilty person, whereas when the admission is obtained, the doubt of the jury is eliminated as to the guilt of the suspect.
28 In the opinion of the detective, one of the faults in almost prohibiting a suspect from making a confession is that it is his constitutional right to make a
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confession. This apparently is being disregarded by court decisions, by attorneys' interpretation of what is right for their clients, and even by public defenders whose main
purpose would seem to be to exclude the right from an individual to make a confession and -to go into a courtroom and tell the truth.
48-1 I do not feel that you can answer specific questions regarding interrogation.
Each individual you question is different, and each requires a different approach and
method, if any. I do not try in all sincerity to violate the rights of any suspect or
accused, but on the other hand, I feel that it is my duty as a police officer to attempt
to obtain the truth from all persons that I interrogate. I am a firm believer, that if
you talk to any individual in the right manner, you will obtain the truth. I also feel
that after gaining experience in talking to many numbers of people, you get a feeling
about the truth, and I can truthfully say that I -havenever sent an innocent man to jail.
CoURT REGULATIoNs--TY

POLICE

3-1 I consider it unfortunate that the decisions in the cases of Massiah, Escobedo
and Mallory apply to state cases and that all criminal cases now are subject to Federal
scrutiny and procedure. Our State Constitution as they pertain to laws of arrest, search
and seizure and procedure is no longer of importance since Federal application of
the laws must be compiled with.
Escobedo put us as police in the position of persuading a person to talk and
at the same time advising him of his right to counsel to remain silent, even though
I know of nothing in the National Constitution that says police must advise anyone

of their rights.
18-3 As to interrogation procedures, we feel there is very little left for our detectives
to do to improve our present methods, but at this level we are doing the best we can
to comply with measures and court decisions in order that our statements taken from
subjects are taken in the proper form and manner that make the statements admissible
in evidence in court. Naturally a statement or admission of guilt reduced to writing
is a great factor in any criminal matter and we still have to weather the great storm
from defense counsel as to obtaining the statement "within the subject's Constitutional
Rights." This we will continue to try to do in all manners and respects.
29-2 I do not intend to initiate any new procedures which will weaken our investigative powers unless they are clearly and distinctly forced upon me by law. I shall
interpret all rulings possible to the benefit of the police.
44-2 I feel that some laws on a state level should be enacted to allow a law enforcement officer to question for a reasonable period of time a suspect. I feel that
before any statement is taken, that as is now our policy, not law, not required by us,
to inform a citizen of his right to remain silent or to contact an attorney and to
provide the means to accomplish this, i.e., a free telephone. I think once a suspect
becomes a "target suspect" then the picture changes and he should at this point be
advised that anything he says from this point may be used against himself and at
this point allowed to see counsel.
62 All interrogation procedures will continue to conform with court decision. Modifications in procedure will be made as court rulings are applied to police procedure.
The major problem seems to be that of providing the patrolmen with training that
will give them a working understanding of the court rulings. This problem is made
even more difficult in a large department such as in
. Perhaps a uniform
training system, run say by the federal government through an agency such as the
Federal Bureau of Investigation, would allow a large police department to facilitate
compliance with court decisions.
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48-1 I also feel that court decisions are not the answer. I feel that a higher caliber
of police officer is needed, and a more intelligent officer is needed. There is no doubt
that there are some police officers that are too enthusiastic in their methods and that
they sometimes get carried away. This type of individual should be weeded out from
departments. The answer to this problem could be solved by making the position more
professional. This can only be done by higher salaries, better working conditions and
better public relations with the general public.
INTERRoATI N-PRosEcUToR
9 It is my opinion that we are fast approaching the day when confessions will be
inadmissible regardless of the manner in which they were obtained. This will be the
most serious of a series of restrictions placed upon law enforcement. It is my opinion
that the courts will continue to restrict law enforcement officials until such time
as public opinion causes them to take a second look at some of the decisions relative
to search, seizure, and confessions. It may, in fact, require some sort of constitutional
amendment if absolute chaos is to be avoided.
80-4 Confessions are very important. Due to lack of ability, most of our police
could not prove many crimes in any other way. It is important that the police be
drilled in the proper methods of obtaining statements. They tend to be sloppy in
keeping notes on time of arrest, of interrogation, duration of interrogation, etc.
It is my opinion that Escobedo is not a harsh rule, although the language, when
applied to other facts, might seem so. I believe the court will eventually draw guidelines that the police will be able to live with comfortably.
120 We also take motion pictures. The day after a confession is received the suspect
is again asked if the confession was voluntary, if he was promised anything, etc., etc.
These motion pictures are in color and sound and will be used only to refute a charge
of impropriety, on the part of the interrogator, should it be raised at trial.
121 The use of interrogation is most valuable in solving crimes of medium severity,
such as burglary, robbery, and grand larceny. The finer crimes, of course, often go
undetected and unprosecuted and because of the relatively light impact on society, are
tolerated. Crimes of murder and exceptional violence often leave substantial clues
and are crimes in which there is, or likely to be, evidence independent of a confession
to prove guilt. Crimes of burglary, robbery and larceny are often committed by
criminals of substantial experience. Clues are very difficult to come by and the use
of stool pigeons and subsequent interrogation is a principal means of obtaining
information not only from the individual who may later be charged, but from persons
who may have particular knowledge of the commission of the offense. Victims of
the majority of these crimes are not wealthy individuals nor the extreme poor. They
fit in the category of general class citizens who have relatively little influence one
way or another. Consequently, they bear the burden of any increased benefits as the
result of court decisions or legislation that are extended to individual suspects by
which information normally obtained from interrogation is impeded.
Another class of crimes in which interrogation is extremely beneficial are crimes
of violence, which is assault with a deadly weapon or strong-arm robbery. Very often,
this occurs under circumstances where the identity of the assailant cannot be clearly
obtained or because of the fact that these crimes are often committed in poor neighborhoods, the individuals involved are less willing to speak out for fear of retaliation.
Consequently, interrogation, both of individuals having possible knowledge of the
crime and suspects, is essential if a reasonable amount of community protection is
going to be afforded. There also are the crimes most difficult to prosecute, in many
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instances, because of the lack of identification and the fact that the crimes are often
committed under circumstances of emotion or during periods of short observation.
Consequently, the confession may be the major evidence from the prosecution's
standpoint.
132 It is my further opinion that all well-meaning professors, defense counsel,
and jurists who have a genuine interest in this subject should spend a reasonable
period of time in Prosecutor's Offices so that they can actually view the problems of
law enforcement and the manner in which those accused of crime are treated. It is
difficult for me to see how they can make so positive their determinations without
doing this. We check out minutely the details of the statement, making certain that
some of the facts given would be known only to the perpetrator of the crime in order
to avoid convicting an innocent party of a crime that he did not commit. If we give
an accused in such a case-or if we force an accused in such a case-to consult an
attorney, and since it is the duty of a defense attorney to acquit his client, it is
inconceivable that a statement would ever be forthcoming from this defendant
thereafter.

