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The filibuster in the United States Senate imposes an effective
supermajority requirement for the enactment of most legislation because sixty
votes are required to bring a measure to a vote over the objection of any sena-
tor. Filibusters are ubiquitous but virtually invisible, for the contemporary
Senate practice does not require a senator to hold the floor to filibuster; sena-
tors filibuster simply by indicating to the Senate leadership that they intend to
do so. The prevalence and invisibility of this “stealth filibuster” dramatically
affects which legislation is passed and which nominees are confirmed. The
stealth filibuster also raises serious constitutional questions. Summarizing the
historical development of Senate filibusters, Professors Fisk and Chemerinsky
show that the nature and effects of filibusters have changed significantly as the
Senate has grown larger and busier. They argue that, although dilatory debate
has a history, the modern stealth filibuster is in significant respects unprece-
dented. Professors Chemerinsky and Fisk also assess the effects of the filibus-
ter on Senate practice in light of empirical and public choice theories of
congressional behavior. Based on this, they conclude that the filibuster is not
alone among congressional procedures in being antimajoritarian and that it
may counteract the antimajoritarian aspects of other congressional proce-
dures. Professors Fisk and Chemerinsky then discuss the constitutionality of
the filibuster. They first conclude that a judicial challenge to the Senate rules
that permit it would be justiciable if brought by proper plaintiffs. They then
conclude that, although the filibuster itself is not unconstitutional, the Senate
rule that prohibits a majority of a newly elected Senate from abolishing the
filibuster is unconstitutional because it impermissibly entrenches the decisions
of past Congresses.
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I. INTRODUCTION

Few movie images are more endearing than that of an exhausted Jimmy
Stewart staging a one-person filibuster against corruption in Mr. Smith Goes to
Washington.! But there is a danger in relying on the movies for knowledge
about government. The filibuster, as practiced in recent years, is driven by
motives less heroic and produces effects more pernicious than those depicted in
Mr. Smith Goes to Washington. Moreover, the image of Jimmy Stewart nobly
holding the Senate floor until he collapses and shames his opposition into sub-
mission should not obscure serious questions about the constitutionality of the
filibuster and the Senate rules that permit it.

Simply stated, the filibuster enables a minority of U.S. senators to block
action favored by a majority of the Senate, the House of Representatives, and
the President. The only way the Senate can overcome a filibuster is by a vote
of sixty senators to end debate and bring the matter to a vote.? Filibusters are
so ubiquitous in the contemporary Senate that it is now commonly said that
sixty votes in the Senate, rather than a simple majority, are necessary to pass
legislation and confirm nominations.3

During the Clinton Presidency, the filibuster has consistently fueled consid-
erable controversy, and filibustering tactics have occurred on both sides of the
political aisle. In the first two years of the Clinton Administration, a disci-
plined Republican Senate minority used the filibuster to block key pieces of the
President’s legislative agenda. Thwarted legislation included an economic
stimulus package,* campaign finance reform,> lobbying reform,® health care
reform,” a bill to prohibit hiring permanent replacement workers for striking
employees,® and racial justice provisions in a crime bill.° Republicans also

1. MRr. SmitH Goes To WasHinGTon (Columbia Pictures 1939).

2. See SENATE ComM. ON RULES & ApMIN., STANDING RULES OF THE SENATE, S. Doc. No. 102-
25, at 15-16 (1992) [hereinafter SENATE RurEs] (Rule XXII requires the votes of three-fifths of all
senators duly chosen and sworn for cloture, except on measures to amend Senate rules, which require
the votes of two-thirds of senators present and voting).

3. See, e.g., Arthur S. Fleming & Ray Marshall, Tyranny of the Minority, N.Y. Tmmes, May 30,
1994, at AlS.

4. See id.; George F. Will, The Framers’ Intent, WasH. Post, Apr. 25, 1993, at C7.

5. See Helen Dewar, Campaign Finance Bill Suffers Setback, WasH. Post, Sept. 28, 1994, at
A17; Helen Dewar, Campaign Finance Showdown Nears: House, Senate Leaders Deadlocked over Lim-
iting PAC Donations, WasH. Post, June 27, 1994, at AS; Helen Dewar, Senate Stalemate Kills Cam-
paign Reform Bill, WasH. PosT, Oct. 1, 1994, at Al; Helen Dewar & Kenneth J. Cooper, Campaign
Finance Reform Mired in Gulf Between House and Senate, WasH. Post, May 28, 1994, at A8.

6. See Helen Dewar, Leaders Agree on Gift Rules: GOP Senators Imperil Agenda, WasH. Posr,
Sept. 23, 1994, at Ad; Michael Wiesskopf, Senate Republicans Block Lobbyist Reform Measure, WASH.
Posr, Oct. 6, 1994, at Al.

7. See Helen Dewar & Dana Priest, Senate Discusses Health on Mostly Vacant Floor: Rare Satur-
day Session Is All Talk, Little Action, WasH. Post, Aug. 14, 1994, at A18.

8. See Helen Dewar, Senate Fails to Break Filibuster on Striker Replacement Bill, WasH. Posr,
July 13, 1994, at A6; Helen Dewar & Frank Swoboda, Republican-Led Filibuster Kills Striker Replace-
ment Bill in Senate, WasH. Post, July 14, 1994, at A7.

9. See Kenneth J. Cooper, Conferees to Meet on Crime Bill: Measure Was Stalled More than a
Month, WasH. Posrt, July 23, 1994, at A10; Kenneth J. Cooper, “Racial Justice” Deal Is Considered:
Compromise Would Apply Safeguards to Federal Death Sentences, WasH. Posr, July 18, 1994, at AS;
Helen Dewar, GOP Threatens Filibuster on Crime Bill, Wash. Posr, July 1, 1994, at A4.
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used a filibuster to block Dr. Henry Foster’s nomination for United States Sur~
geon General.19 After Republicans won a majority of seats in both the House
and the Senate in 1994, Democrats organized themselves to rework and block
core provisions of the Republicans’ “Contract With America,” including legis-
lation to reduce civil damage awards!! and a proposal to amend the Constitu-~
tion to require a balanced federal budget.??

Not since the decades-long Southern filibusters against civil rights legisla-
tion ended following the enactment of the Civil Rights Act of 1964 has the
filibuster received so much popular attention. For example, editorials in the
Washington Post'3 and The New Yorker'# have drawn attention to the appar-
ently exponential growth in the number of filibusters during the last fifteen
years,!> and have attacked filibusters as undemocratic and unconstitutional.
These editorials have also drawn heated responses, adding fuel to the
controversy. 6

Although senators, litigators,!? and newspaper editorialists have debated the
constitutionality of the filibuster, legal scholars have paid only limited attention
to the filibusters.!® Because much of the debate rests on misperceptions about
the nature, effects, and constitutionality of the filibuster, a closer look at this
powerful device and its history is in order.

The filibuster is commonly discussed as if it were a single, monolithic, and
static practice; however, it is not so readily identifiable or describable. Gener-
ally speaking, a filibuster is the strategic use of delay to block legislation, to

10. See Ann Devroy & Spencer Rich, President Says He'll Stand Behind Foster Nomination,
WasH. Post, Apr. 19, 1995, at A2; John Schwartz, Gramm Threatens Filibuster Against Foster: Sur-
geon General Nominee “Has Trouble Leveling,” Senator Says, WasH. Post, Mar. 13, 1995, at AS.

11. See Robert A. Rosenblatt, House Approves Curbs on Federal Civil Suits, L.A. Times, Mar. 8,
1995, at Al

12. See Michael Wines, Senate Democrats Threaten Balanced-Budget Measure: Seek Specifics
for Erasing Deficit by 2002, N.Y. Tives, Jan. 28, 1995, at AS.

In addition to blocking portions of the Republicans’ “Contract with America,” Democrats success-
fully filibustered Republican efforts to extend indefinitely the authorization of the committee investigat-
ing Whitewater. See Helen Dewar, Whitewater Extension Fails Again, WasH. Post, Mar. 15, 1996, at
AlS.

13. See, e.g., Lloyd Cutler, The Way to Kill Senate Rule XXII, WasH. PosT, Apr. 19, 1993, at A23
(arguing that Rule XXII's sixty vote rule to end filibusters is unconstitutional). Cutler later elaborated
on his argument in testimony before the Joint Committee on the Organization of Congress. See Hear-
ings Before the Joint Comm. On the Org. Of Cong., 104th Cong. (1995) (statement of Lloyd Cutler,
White House Counsel).

14. See, e.g., Hendrick Hertzberg, Catch XXII: The Filibuster Lives, and It Could Kill Off Health
Care, NEw YORKER, Aug. 22 & 29, 1994, at 9, 10.

15. By one count, almost half of all known filibusters have occurred since 1980. See DEMoCRATIC
Stuby Group, SpeciaL RePORT: A Look AT THE SENATE FiLiBUSTER, H.R. Rep. No. 103-28, at 1
(1994).

16. See, e.g., Howard H. Baker, Jr., Rule XXII: Don’t Kill It!, WasH. PosT, Apr. 27, 1993, at A17
(arguing in favor of the filibuster as an important pillar of American democracy-—the protection of
minority rights from majority rule); Will, supra note 4, at C7 (arguing in favor of the filibuster as an
effective antimajoritarian mechanism).

17. See Page v. Dole, No. 93-1546 (D.D.C. Aug. 18, 1994) (dismissing suit as nonjusticiable),
vacated as moot, No. 94-5292, 1996 WL 310132 (D.C. Cir. May 13, 1996) (per curiam).

18. For recent legal scholarship on the filibuster, see, e.g., John O. McGinnis & Michael B. Rap-
paport, The Constitutionality of Legislative Supermajority Requirements: A Defense, 105 YarLe L.J. 483
(1995).
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obstruct a nomination, to force an amendment, or to prompt other Senate ac-
tion. The filibuster is effective in paralyzing legislation because a bill must
pass both the House and Senate in identical form and be signed by the President
during a single two-year Congress to become a law.!® Filibusters occur in the
Senate, but not in the House, because only the Senate allows unlimited debate
on any measure, and no motion exists by which a simple majority of senators
can bring a debatable measure to a vote.2® The only way the Senate can vote
on any filibusterable issue over the objection of even a single senator is to
obtain cloture (an end of debate) under Senate Rule XXII, which requires the
votes of sixty senators.?!

In this article, we assess the practical significance of the filibuster and ex-
amine arguments about its legitimacy from both historical and constitutional
perspectives. In Part II, we examine the evolution of the filibuster in the Sen-
ate. Because both sides argue that history is on their side, this examination is
necessary to understand the modern debate about the nature and legitimacy of
the filibuster. Defenders of the filibuster often exalt it as a venerable part of the
Senate’s tradition; opponents, conversely, denounce modern filibusters as parti-
san, indiscriminate, and open to abuse.

Although some of the current criticisms of the filibuster are overstated, we
nevertheless agree that the contemporary filibuster is an entirely different—and
generally more powerful—weapon than the filibuster of the past. Although the
Senate tradition of careful deliberation and unlimited debate may have justified
the filibusters of yesterday, the smaller size, lighter workload, and more colle-
gial culture of the pre-1950 Senate imposed significant limits on the ability of
the minority to use the filibuster to thwart the majority. The modem filibuster,
by contrast, has little to do with deliberation and even less to do with debate.
The modern filibuster is simply a minority veto, and a powerful one at that. It
is not part of a long Senate tradition and history alone cannot justify it.

In Part III, we consider the effects of the filibuster on the legislative pro-
cess. Critics commonly claim that the filibuster thwarts majority rule. Con-

19. See U.S. Consr. art. I, § 7, cl. 2; CHARLES TIEFER, CONGRESSIONAL PRACTICE AND PROCE-
DURE 27-32 (1989).

20. See Comm. oN RULES & ADMIN., SEC. OF SENATE & SERGEANT AT ARMS, CONGRESSIONAL
Hanpsook ITI-18 (Comm. Print 1989). There are two exceptions to the unlimited debate rule. First, the
Senate can, by unanimous consent agreement, provide that a matter will be brought to a vote at a
specific time or that debate shall be limited. See id. Second, some statutes—such as the Congressional
Budget and Impoundment Control Act of 1974 or the Gramm-Rudman-Hollings Act of 1985—Ilimit the
time for debate on certain bills or resolutions. See id. For a thorough description of the evolution of
unanimous consent agreements, see STEVEN S. SMiTH, CALL To ORDER: FLoor PoLirics v THE House
AND SENATE 86-123 (1989).

House Rules, on the other hand, set general limits on time available for debate. Consideration is
further limited when the Rules Committee orders a “Special Rule” or when House Members move,
second, and pass a motion for “the Previous Question,” which is a nondebatable motion calling for an
immediate vote on the measure under consideration. See WALTER J. OLESzEK, CONGRESSIONAL PROCE-
DURES AND THE PoLicy Process 125-97 (4th ed. 1996) (discussing the scheduling of legislation in the
House and House floor procedure).

21. See SENATE RuLes, supra note 2, at 15-16. The Senate depends heavily upon consent agree-
ments to address procedural and timing issues. Thus, because most scheduling requires unanimous
consent, a single senator can block consideration of a bill. See SmrrH, supra note 20, at 99-119.
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versely, advocates claim that the filibuster operates to protect the rights of
minorities in the legislative process. We conclude that filibusters have created
an effective supermajority requirement for most legislative action. Yet the fili-
buster cannot be condemned as completely antimajoritarian because it counter-
acts truly antimajoritarian aspects of Senate procedure, such as the committee
system. Its net effect seems, however, to undermine majority rule.

Finally, critics claim that the filibuster is unconstitutional. These attacks
fall into two categories: textual and structural. The textual argument is that the
Constitution specifically provides that a majority vote in each house is suffi-
cient to send a bill to the President. The structural argument, related to the
textual argument, is that the Constitution envisions majority rule. Because the
filibuster thwarts majority rule, it is inconsistent with the Constitution’s pre-
scriptions for legislative process. In Part IV, therefore, we assess the argu-
ments about the constitutionality of the filibuster. We conclude that the
filibuster itself is not unconstitutional, but that the provision in Senate Rule
XXITI that requires a two-thirds vote to change the rule is unconstitutional. It
impermissibly entrenches the views of today’s Senate by dictating rules for
future Congresses. Moreover, we conclude that a lawsuit challenging the rule
could be justiciable.

The debate over the filibuster is enormously important. Over the long term,
its outcome will determine which laws the Senate enacts and who the Senate
confirms for high-level government posts. Ultimately, the debate addresses the
fairness and efficiency of the legislative process and the rights of majorities and
minorities in our democracy.

II. ToE HisTORY AND TRANSFORMATION OF THE FILIBUSTER

Almost everyone who discusses the filibuster makes assertions about its
role in Senate history and its place in contemporary legislative procedure. De-
pending on one’s perspective, the filibuster appears to be either a pillar of the
Senate’s venerable tradition of unlimited debate and a bulwark against tyranny
of the majority, or evidence of the rise of partisanship and the decline of princi-
ple, reason, and collegiality in the Senate. Both of these accounts tend to suffer
from the sorts of problems often associated with the instrumental use of history:
Senate “tradition” in this context is often more normative than descriptive; that
is, it is less about the way things were than about the way they were supposed
to have been.22 Our look at the history of the filibuster, which itself has some
risk of being instrumental, suggests some revisions of the conventional views.
We conclude that contemporary critics of the filibuster correctly perceive that
the filibuster, as currently used, is not part of an age-old and inviolate Senate
tradition of unlimited debate.?*> Moreover, although filibuster opponents err in
suggesting that the modern filibuster is uniformly more abusive, more partisan,
and less principled than the filibusters of a bygone era, they correctly assert that

22. See Richard S. Beth, What We Don’t Know About Filibusters 13 (Mar. 15, 1995) (unpub-
lished manuscript, on file with the Stanford Law Review).
23. See Cutler, supra note 13, at A23.
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the filibuster is a more significant institutional problem in the Senate today.
The huge increase in Congress’ workload over the last forty years largely ac-
counts for this.

Our purposes in tracing the filibuster’s history are threefold. First, the
evolution of the filibuster sheds light on the contemporary debate: If the fili-
buster as it is currently employed had existed from the time of its founding, the
argument for its constitutionality would be strengthened. But the practice of
filibustering has not remained the same over time. The modern filibuster is
powerful in a way that filibusters even forty years ago were not: It offers mi-
norities a stronger veto, and is used with less political accountability. Second,
and related to our first point, normative and constitutional arguments about the
desirability of the filibuster rest in part on its historic and current effects. Fi-
nally, the history of the filibuster provides a unique look at how the Senate
enacts laws.

We begin by describing the filibusters of the nineteenth and early twentieth
century, along with the controversies surrounding them. We then describe the
transformation of the filibuster from the old form of extended debate to its
modern incarnation as “the stealth filibuster”—a covert procedural maneuver
largely invisible to the public. This history reveals a fundamental change in the
nature of filibustering and a dramatic increase in the power of a filibuster
threat. Because the stealth filibuster operates so differently from filibusters of
the past, rhetoric about the tradition of filibusters is not particularly relevant to
the current debate. In the last section of Part II, we briefly canvass the history
of constitutional challenges to the filibuster, which occurred principally in the
Senate’s own debates about its constitutionality. The Senate has recognized
serious constitutional questions about the filibuster—especially concerning the
Senate majority’s inability to change the rules governing filibusters. At the
same time, however, the Senate has proven unable to change the filibuster rule.
Thus, Senate debates addressing the filibuster provide little insight into its cur-
rent constitutional or political justifications.

A prefatory note about filibuster historiography is in order. No one has
systematically recorded every single filibuster in the Senate’s history, so the
factual record remains obscure.2* Moreover, standard histories of the filibuster
tend to suffer from a certain romanticism about the Senate’s supposed unique-
ness as a great deliberative body and protector of minority rights, as well as
from an eclectic mix of hostility and affection toward the practices of filibuster-
ing.25 Because this perspective obviously affects some authors’ conclusions
about the use and abuse of dilatory tactics, and because histories of the Senate

24. We have not attempted to generate an official count of filibusters ourselves; our history relies
largely on secondary sources. A complete history of the filibuster would require reading the records of
all floor proceedings as well as the papers of all senators to identify dilatory behavior and to discemn its
purpose. Moreover, because the Congressional Record, which prints the proceedings of the Senate
verbatim, did not begin publication until 1873, and prior sources, such as the Annals of Congress,
Register of Debates, and Congressional Globe, were not comprehensive, no complete record of the floor
proceedings of the early Senate exists.

25. In one history of the Senate, for example, the author lauds the Senate’s protection of minority
rights to an extent that suggests a certain bias:
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lack reliable and consistent methods for identifying filibusters, many of the
standard historical conclusions about filibustering should be treated with
caution.

A. Filibusters in the Early Era: 1790-1820

Little is known about the prevalence of filibusters before the late nineteenth
century.?6 Nevertheless, the history of the filibuster in the early Senate reveals
a few important points. First, the strategic use of delay in debate is as old as
the Senate itself. The first recorded episode of dilatory debate occurred in
1790, when senators from Virginia and South Carolina filibustered to prevent
the location of the first Congress in Philadelphia.?’” The issue had come to a
vote once before; the House voted to locate the Capitol in Philadelphia, the
Senate voted against it.28 The issue was so close in the Senate that an ailing

The Senate, though the Senate of the United States, is in fact the Senate of the States, so
that never here will the cloud of uniformism roll over the sun of the individual and the minor-
ity. The Bigness, the majority, may have its President. But the contrary, the non-con-
forming—even the prejudiced and the unalterably wrongheaded—they, too, have their place
and their representation.

For the Institution protects and expresses that last, true heart of the democratic theory, the
trivmphant distinction and oneness of the individual and of the little State, the infinite variety
in each of which is the juice of national life.

This is a large part of the whole meaning of the Institution. Deliberately it puts Rhode
Island, in terms of power, on equal footing with Illinois. Deliberately, by its tradition and
practice of substantially unlimited debate, it rarely closes the door to any idea, however
wrong, until all that can possibly be said has been said, and said again. The price, sometimes,
is high. The time killing, sometimes, seems intolerable and dangerous. The license, some-
times, seems endless: but he who silences the cruel and irresponsible man today must first
recall that the brave and lonely man may in the same way be silenced tomorrow.

WiLrian S. WHITE, CrrapeL: THE STory oF THE U.S. SENATE 18-19 (1956). An earlier work has
slightly more restrained rhetoric, but the same gist:

What is sorely needed in Congress is seldom greater speed but always more thorough
consideration in law-making. Cloture by a vote of a chance majority in the Senate would have
brought many a decision which would have accorded ill with the sober second thought of the
American people: it would probably have given us the Force Bill in 1891 [federal supervision
of Southern congressional elections to prevent intimidation of black voters]; free silver in
1893; prompt admittance of Lorimer in 1909; the Ship-Purchase Act in 1915; the ratification
of the Versailles Treaty in 1919; the Anti-Lynching Bill in 1922; the Ship-Subsidy Bill in
1923; the World Court Adherence without reservations in 1926. Opinions differ widely as to
the merits of these measures, but who will now deny that in many of these instances the snap-
shot decision would have been calamitous?

1 GeorGE H. HAYNES, THE SENATE OF THE UNITED STATES: ITs HisTory AND PracTICE 419 (1960).
Senator Robert Byrd’s more recent history of the filibuster echoes, in the same reverential tone, the
value of debate and deliberation, See 2 RoBerT C. BYrp, THE SENATE, 1789-1989: ADDRESSES ON THE
History oF THE UNITED STATES SENATE 93-163 (1991).

26. Strategic use of extended debate apparently occurred both in the English Parliament and in the
Roman Senate. See RoBERT Luck, LEGISLATIVE PROCEDURE: PARLIAMENTARY PRACTICES AND THE
Courst oF Busmess IN THE FRaMING oF STaTuTEs 277-78 (1922). The term “filibuster” did not be-
come associated with the practice until the mid-nineteenth century. In fact, filibustering originally re-
ferred to mercenary warfare intended to destabilize a government, and thus the legislative term
originally connoted disloyalty. For a discussion of the origins of the term, see text accompanying notes
53-63 infra.

27. See FrankiiN L. BURDETTE, FILIBUSTERING IN THE SENATE 14 (1940); 1 HAYNES, supra note
25, at 399.

28. See 1 Havnes, supra note 25, at 284.
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senator had to be carried into the Senate on his bed to cast the swing vote. One
rainy day, knowing that the ill senator could not be carried in, the Senate back-
ers of the House proposal renewed their efforts. To combat this move, South-
ern senators who preferred a Capitol closer to home made long speeches and
dilatory motions that prevented the vote that day. Senator William Maclay, a
supporter of the proposal to locate the Congress in Philadelphia, reported in his
memoirs that “[t]he design of the Virginians and the Carolina gentlemen was to
talk away the time, so that we could not get the bill passed.”?® Maclay com-
plained that the “unreasonable delays” would erode “the confidence of the peo-
ple” in the Senate.3¢

Successful efforts to curb debate have occurred in the Senate as long as
dilatory debate has, which tends to undermine the argument that unlimited de-
bate is a cherished Senate tradition. The earliest cloture device, which was also
employed by the Continental Congress and the English Parliament, was a mo-
tion for the previous question. The previous question is a nondebatable motion
that, if favored by a majority, closes debate and forces an immediate vote on a
matter.3! Both friends and foes of filibusters in the Senate have attempted to
find in the previous question motion a pedigree for their views on whether the
early Senate allowed unlimited debate, but the historical record resists simple
characterization. It is unclear whether the previous question, in the form then
practiced, served as a device to bring a measure to a vote,32 or whether it served
to defer discussion of sensitive or embarrassing questions.3® The one issue on
which both sides agree, however, is that the previous question motion was sel-
dom used before the Senate abolished it in the 1806.34 Therefore, given its
early abolition and rare use, the previous question motion is at best weak evi-
dence of the early Senate’s views on unlimited debate.

The extent of the use of prolonged debate or procedural delay for tactical
purposes in the early Senate remains uncertain. Although it seems to have oc-
curred, the rules probably prohibited it. For example, Thomas Jefferson’s Man-
ual of Parliamentary Procedure, which was adopted formally by the House and

29. BURDETTE, supra note 27, at 14.

30. 2 BYRo, supra note 25, at 94; see 1 HAYNES, supra note 25, at 399.

31. See THE Previous QUESTION: ITs STANDING AS A PRECEDENT FOR CLOTURE IN THE SENATE OF
THE UNITED STATES, S. Doc. No. 87-104, at 1 (1962). The Previous Question rule, which was in force
from April 16, 1789, until March 26, 1806, provided: “The previous question being moved and secon-
ded, the question from the Chair shall be: ‘Shall the main question be now put?” And if the nays prevail,
the main question shall not then be put.” 1 HAvNES, supra note 25, at 392. The rule was omitted when
the Senate rules were revised in 1806. See id. at 394.

32. See 107 Cona. Rec. 241-56 (1961) (statement of Sen. Douglas) (offering excerpts from pro-
ceedings of the early Senate and the work of a historian in attempt to show that the previous question
motion allowed a majority to bring a pending matter to a vote). Douglas’ research emphatically states
that a majority could close debate, but does not show why debate was closed. Thus, it may have been
custom to use the motion only in ways that preserved the prerogatives of the minority.

Richard Russell, a Southerner and an ardent defender of filibusters in the 1950s and 1960s, con-
tended that the previous question was not a cloture device, but simply a way to postpone discussion. See
THE PreEvVIOUs QUESTION, supra note 31, at 1.

33. See 1 HavnEs, supra note 25, at 393 (offering several authorities for the proposition that the
previous question was used in the Senate not as a form of cloture but as a way of deferring a question
that the majority preferred not to discuss or to act upon).

34. See id. at 393-94,
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informally by the Senate in the early Congresses, specified: “No one is to
speak impertinently or beside the question, superfluously or tediously.”3> Yet,
despite this rule, such debate occurred. Virginia’s John Randolph, for example,
compiled such a record of protracted irrelevant talk during his long service in
the House and his subsequent brief tenure in the Senate that Thomas Jefferson
used the generic term “a John Randolph” to describe one who protracted the
proceedings of Congress.3¢ It is not clear, though, whether extended debate
with dilatory intent was considered an established practice at this point, or
whether it was simply the bad habit of a few persons.

Standard histories of the Senate describe the early decades of the nineteenth
century as the golden age of Senate debate.?’ Clay, Webster, and Calhoun
were great orators and were quite prone to lengthy speeches. Clay and Web-
ster, however, were never accused of having used debate for dilatory purposes,
and actually favored restrictions on debate.3® Calhoun, however, did not, and
he clearly used extended debate for dilatory rather than expository purposes.®®
Calhoun’s use of extended debate to protect the interests of Southerners was
consistent with his theory of minority rights; he, of course, was a leading pro-
ponent of an antimajoritarian theory of government that accommodated the
views of the slaveholding white South. Thus, it appears that the Senate’s first

35. TuoMas JEFFERSON, A MANUAL OF PARLIAMENTARY PracTIcE 40 (New York, Clark & May-
nard 1874). Jefferson wrote his manual of parliamentary procedure for the Senate when he was Vice
President (1797-1801). See WALTER J. Oreszex, CONGRESSIONAL PROCEDURES AND THE Poricy Pro-
cess 7 (4th ed. 1996). It was never formally adopted by the Senate, although it was by the House. See
id.

36. BURDETTE, supra note 27, at 15. According to Burdette, the reporter of Senate proceedings
said of Randolph: “ ‘I had been told that the bankrupt bill was before the senate—but, during the time
stated, he never, to the best of my recollection, mentioned, or even remotely alluded to it, or any of its
parts, in any manner whatsoever.”” Id. at 17. Burdette described Randolph’s speech as covering a
range of topics, including a national bank, Unitarians, family bibles, university presses, Shakespeare,
Episcopalians, wine, and William the Conqueror. See id.

37. See Lucg, supra note 26, at 262. One source describes the glory of antebellum Senate debate
by contrast to the tedium of the later Senate debates:

The oratorical splendor that had brought renown to the Senate in the years preceding the Civil

War disappeared with the settlement of the slavery question. For the remainder of the century,

Senate debate was not noted for its brilliance. Crucial legislative decisions came to be made

in party councils, and few floor speeches were intended to sway votes. Attendance at formal

sessions of the Senate became a tedious duty. “It would be a capital thing,” wrote Republican

Sen. George F. Hoar of Massachusetts in 1897, “to attend Unitarian conventions if there were

not Unitarians there, so too it would be a delightful thing to be a United States Senator if you

did not have to attend the sessions of the Senate.”

ConG. Q., CONGRESSIONAL QUARTERLY'S GUIDE To CONGRESS 89 (4th ed. 1991). On the Senate gener-
ally during this era, see 1 THE UNrTeD STATES CONGRESS IN A TRANsITIONAL ERA, 1800-1841 (Joel H.
Silbey ed. 1991); LEoNARD D. WHITE, THE JACKSONIANS: A STUDY IN ADMINISTRATIVE HisTORY, 1829-
1861 (1954).

38. Clay tried at least twice in 1841 to get the Senate to adopt restrictions on debate. He did this
by proposing the adoption of the previous question and later by proposing a time limit, but both were
rejected. On Clay’s two 1841 efforts to limit debate, see SEN. Comm. oN RuLes & Apmn., 9911 Cong.,
SENATE CLOTURE RULE, LiMrTATION OF DEBATE IN THE CONGRESS OF THE UNITED STATES AND LEGISLA-
T1vE History oF RULE XXII oF THE STANDING RULES OF THE UNITED STATES SENATE (CLOTURE RULE)
12 (Coama. Prant 1985) [hereinafter SENATE CLoTURe RULE]; 1 HAYNES, supra note 25, at 394.

39. Calhoun spoke against Clay’s proposal to adopt the previous question. During his term as
Vice President and Presiding Officer, Calhoun apparently was quite indulgent of those who wished to
prolong debate unnecessarily. See 1 HAYNES, supra note 25, at 395 n.1.



190 STANFORD IAW REVIEW [Vol. 49:181

serious controversies over “obstructive” uses of debate occurred in the context
of the sectional and party disputes of the 1820s.40

B. The Evolution of Unlimited Debate: 1820-1880

The precedents creating a right of unlimited debate evolved gradually be-
ginning in the 1820s. The Senate did not finally establish a right of unlimited
debate until 1856.4! Interestingly, the precedents establishing a right of unlim-
ited debate stemmed from the Senate’s desire for independence from the Exec-
utive Branch rather than from a concern about minority rights.*?

The first such precedent dates from an 1826 conflict among President John
Quincy Adams, Vice President John C. Calhoun, and the voluble John Ran-
dolph. Congress stymied President Adams early in his administration by ignor-
ing the major recommendations of his ambitious legislative program.#3> John
Randolph, an outspoken foe of Adams, made intemperate remarks on the Sen-
ate floor about the Adams administration, precipitating an issue of whether the
Vice President, as the presiding officer of the Senate, had authority to call him
to order.*4 Unlike today, the Vice President of the early and mid-nineteenth
century was not the President’s running mate, and Calhoun was no great friend
of Adams. Calhoun ruled that the Vice President lacked authority to call Sena-
tor Randolph to order, except on request of a member of the Senate, thus reduc-
ing Executive Branch authority over the legislature in a fashion that was
particularly galling to President Adams.*> Two years later, the Senate over-
turned the Calhoun decision, reinstating the Vice President’s authority to call a
senator to order and adding a right of appeal to the full Senate. This entire
dispute, which occurred in the context of partisan rancor between the proto-
Whig president and Jeffersonian Senators and was fueled by longstanding ani-
mosity between Clay and Calhoun, probably reflected the Senate’s desire to be
free of Executive Branch control more than a commitment to unlimited debate.
Thus, even this early restriction of debate and its subsequent repeal are not
particularly indicative of the Senate’s attitude toward unlimited debate.

Serious controversy about extended debate in the Senate dates from 1841,
when John Tyler became President and attempted to enact the Whig legislative

40. On the tremendous sectional and party conflicts of the era, see generally Don E.
FEHRENBACHER, THE DrED Scort CAsE: ITs SIGNIFICANCE IN AMERICAN Law anp Porrrics 123-87
(1978); 1 WiLLiaM W, FREEHLING, THE ROAD TO DisUNION: SECESSIONISTS AT BAY, 1776-1854, at 308-
565 (1990); David M. PorTER, ThE IMPENDING Crists, 1848-1861 (1976).

41. See Richard R. Beeman, Unlimited Debate in the Senate: The First Phase, 83 PoL. Sc1. Q.
419, 420 (1968). The Senate has long maintained a system whereby it records rulings on points of order
or other procedural questions and treats them as precedents to govern future proceedings. See FLoyp M.
RipDICK, SENATE PROCEDURE: PRECEDENTS AND PrACTICES, S. Doc. No. 93-21, 596 (1974).

42. See Beeman, supra note 41, at 421.

43. See id. at 424.

44, See id. at 422. Among the remarks that sparked the controversy was Randolph’s criticism of
Henry Clay’s parents for giving birth to “this being, so brilliant yet so corrupt, which like a rotten
mackerel by moonlight, shined and stunk.” Id. (quoting HENRY ApaMs, Joun RanpoLpH 286 (Boston
& New York, Houghton, Mifflin and Company 1898)).

45. See id. at 424.
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program.#¢ The Whigs encountered stiff resistance from the Democratic mi-
nority.*” Senator George Hoar recounted that the Democrats in the Senate had
a strategy for defeating the Whig initiatives: Hoar quoted Senator Thomas H.
Benton’s memoir as saying that the Democrats acted “ ‘on a system, and with a
thorough organization, and on a perfect understanding. There were but twenty-
two of us, but every one a speaker, and effective. We kept their measures upon
the anvil, and hammered them continually; we impaled them against the wall,
and stabbed them incessantly.””48

The Democratic minority scoffed at the notion that extended debate
wrongly prevented the majority from acting on legislation. * ‘Action, action,
action,” cried Calhoun, ‘means nothing but plunder, plunder, plunder!’>4?
Frustrated by the delay, Henry Clay proposed to impose an hour limit on debate
as a way to eliminate obstruction from the opposition.”® But the Democrats,
led by Calhoun, decided “to resist its introduction and trample upon the rule if
voted.”3! Calhoun was reported to have said in the Senate that he considered
“an attempt to rule the Senate by the despotism of the gag as bad as introducing
a band of soldiers into it to force measures through by pitching opposing sena-
tors out of the windows.”52

It is probably this dispute between Calhoun and Clay, and the sectional
issues that underlay it, that explain why the first significant strategic use of
extended debate (which was not yet called filibustering) has been said to have
occurred in 1841. This early “filibuster”—over a bill appointing the publishers
of the Congressional Globe—was a patronage dispute over partisan control of
the Senate.>3 The Whig majority wanted to fire the publishers of the Globe and
the Democrats determined to oppose it.>* The debate lasted for ten days, but
the effort to block the action was ultimately unsuccessful.>> The second re-
ported “filibuster” followed in the same year; it was an unsuccessful fourteen

46. See Luce, supra note 26, at 263, 289-91,

47. See id.

48. George H. Hoar, The Conduct of Business in Congress, N. AM. Rev., Feb. 1879, at 126. Hoar,
a Republican with Whig roots, opposed Democratic filibusters. In 1890 he tried to get the Senate to
adopt some form of cloture to end Democratic opposition to a bill proposing to use the army to supervise
elections in the South. See Lucg, supra note 26, at 291-92.

49. See Hoar, supra note 48, at 126 (quoting THoMAs HART BEnToN, THIRTY YEARS' VIEW 249
(New York, D. Appleton & Co. 1854)); see also Luck, supra note 26, at 290-91.

50. On Clay’s efforts to limit debate, see note 38 supra.

51. Hoar, supra note 48, at 126.

52. Id. at 128.

53. See 2 Byro, supra note 25, at 96. The source of this widely accepted identification of the first
“filibuster” is a document prepared by the Legislative Reference Division of the Library of Congress in
1917. Printed for the special session of the 65th Congress that adopted Rule XXII, the document lists
twenty-two filibusters between 1841 and 1915. See 65TH CONG., SENATE FILIBUSTERS: EXTRACTS FROM
THE CONGRESSIONAL GLOBE AND CONGRESSIONAL RECORD RELATING TO FILIBUSTERS IN THE CONGRESS
oF THE UNITED STATES 3 (1917). The report does not indicate how it was determined that these were the
first filibusters, and the subsequent histories that employ the report’s conclusions do not indicate
whether they independently verified them.

54. During the debate, Senator King of Alabama challenged Senator Clay to a duel (which was
avoided only when the two men were brought before a magistrate). See 2 Byrp, supra note 25, at 97.

55. See DemocraTic STUDY GROUP, supra note 15, at 5; Memorandum from Richard S. Beth,
Congressional Research Service, Filibusters in the Senate, 1789-1993, at 6 (Feb. 18, 1994) (on file with
the Stanford Law Review).
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day talk-a-thon intended to block a bill that would establish a national bank.3¢
Thus, the origins of filibustering as an identifiable practice lie in the profound
sectional and party crises of the 1830s and 1840s. Filibustering represented the
use of procedural rules in the battle for power along sectional and party lines.
In this formative era of party politics, when both the Democrats and the Whigs
were struggling (often against the crosscurrent of the everlasting sectional di-
vide) to create party power, senators seized upon procedural rules as a weapon
in the fight.57

The North-South sectional disputes of the 1850s also gave filibustering its
name. The term was borrowed from a form of mercenary warfare of the era and
originally connoted piracy and brigandage. It derives from a Dutch word,
“vrijbuiter,” or “free booter.” From the Dutch, it passed into Spanish as
“filibustero,” which referred to West Indian pirates who used a small swift ship,
known as a filibot.>® In English, filibuster referred to mercenary sailors who
made war against the governments of Central and South America.®® Although
men of other countries engaged in such adventures, only the United States
gained the reputation as a nation of filibusterers. This form of expansionism
was a product of the breakdown of the Missouri Compromise’s effort to main-
tain parity between slave and free states and a search for new territory where
slavery might thrive. The most notorious such filibusterer was William
Walker, who before the Civil War led a group of Southern mercenaries to at-
tack Nicaragua, hoping to establish a place hospitable to the expansion of the
slavery economy.5® Use of the term to refer to obstruction of Congress thus
connoted adventurism in an effort to thwart a government, in which the perpe-
trator would be accused of “filibustering against the United States.”6?

Filibustering was first used to connote legislative obstruction during a de-
bate on the floor of the House on January 3, 1853.62 In 1849 and 1850, a group
of Southerners joined expeditions to liberate Cuba from Spain and annex it to
the United States, Many of the “filibusterers” were captured and executed, and
others were taken as prisoners to Spain. The captives were not released until
Congress appropriated $25,000 to pay Spain for damage to its New Orleans
consulate, which was destroyed in anti-Spanish rioting following the capture.
In the 1852 elections, Democrats exploited the Whig administration’s handling

56. A filibuster over a bank was not surprising as this was the major issue of the day, apart from
slavery. See generally, Beeman, supra note 41.

57. See Luce, supra note 26, at 285. The filibuster was not the only instance in which substantive
disagreements manifested themselves in procedural terms. In 1836, the House and Senate refused to
accept antislavery petitions to silence all talk of abolition. The history of this “gag rule” is the subject of
a recent book. See WiLLiam LEE MILLER, ARGUING ABOUT SLAVERY: THE GREAT BATTLE IN THE
UniTED STATE CONGRESS (1996); see also FEHRENBACHER, supra note 40 at 121-22; 1 FREEHLING, supra
note 40, at 322.

58. See Luce, supra note 26, at 283.

59. See Oveszex, supra note 20, at 269 n.56.

60. Walker even had himself inaugurated as president of Nicaragua in July 1856. See Robert E.
May, Young American Males and Filibustering in the Age of Manifest Destiny: The United States Army
as a Cultural Mirror, 78 J. Am. Hist. 857, 857 (1991).

61. OLeszek, supra note 20, at 269 n.56.

62. Seeid. at 219 n.47. Oleszek says that the term came to mean delaying legislative action on the
floor by 1863, but that the term was not used widely until the 1880s. See id.
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of the affair and the related issue of U.S. policy toward Cuba. Democrat Abra-
ham W. Venable of North Carolina bucked his party by endorsing the Whig
noninterventionist policy toward Cuba in the House on January 3, 1853. Ven-
able suggested that the United States should acquire Cuba if Spain were to
relinquish it, but that the acquisition should not be achieved through
filibustering:

Sir, fillibustering [sic] has become a regularly-installed word in our language.

‘We have taken the liberty of altering it, and clothing it in American dress, as is

our wont in such cases. Originally freebooter in old English, filibustier in

French, flibustero in Spanish, is now in our tongue filibuster, but still a free-

booter; and it will not be surprising if it should become one day the watch-

word of a party. If the principles of any party should correspond to the term, I

utterly eschew any connection therewith. If the policy of any Administration is

to make the United States the brigands of the world; if we are to become a race,

a nation of buckaniers; if we are to adopt the policy of falling upon our weaker

neighbors and appropriating their possessions, and thus fill the measure of na-

tional iniquity, I utterly denounce the policy . . . .63

Democrat Albert G. Brown of Mississippi rose to respond. He faulted Ven-
able for suggesting that Americans who went to Cuba to liberate it were buc-
caneers. Venable replied that he had not made such an accusation; only that the
United States should not intervene. Brown then retorted, “[w]hen I saw my
friend standing on the other side of the House filibustering, as I thought, against
the United States, surrounded, as he was, by admiring Whigs, I did not know
what to think. It seemed to me he had taken formal leave of his old State-
Rights friends, and gone over to the Whigs.”6+

By 1863, the practice of blocking legislation by extended debate had ac-
quired the name in the Senate. When Republicans objected to a request that a
vote on a bill be postponed, Democratic Senator Lazarus Powell replied: “I
look upon that as an imputation that our object was to do what is commonly
called filibustering.”65 Powell’s suggestion that filibusters were “commonly”
called such is interesting, for by 1863 there had been only six identified filibus-
ters in the Senate.56 The fact that the name had attached by the mid-1860s
indicates that filibustering had by then been identified as a phenomenon, rather
than an occasional escapade. Either filibustering had occurred more than ex-
isting records suggest or the filibusters that did occur were so entwined with
controversial issues, such as slavery and the national bank, that the legislative
maneuvers were instantly tarred with the same brush as the causes that they
advanced. In the 1850s the Senate was bitterly divided along sectional lines
and the association of the legislative practice with disloyalty and piracy had a
particularly offensive tone.

63. Conc. GLoBEg, 32d Cong., 2d Sess. 190 (1853).

64. Id. at 194.

65. Cona. GLoBE, 37th Cong., 2d Sess. 1437 (1863). We are indebted to the research of Associ-
ate Senate Historian Donald Ritchie for uncovering this history.

66. By the Congressional Research Service’s count, there were two in 1841, two in 1846, one in
1850, and one in 1863. See Beth, supra note 55, at 6.
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This raises a general problem: the difficulty of identifying, and thus count-
ing, filibusters. The difficulty stems from the ambivalence senators have al-
ways had about them. On the one hand, senators have from the beginning
derided filibusters as obstructive, an affront to the Senate colleagues—and per-
haps to the House and the President—who support legislation. Filibusters
waste time and create inconvenience and conflict in a body that values collegi-
ality. On the other hand, filibusters can be a courageous way of taking a stand,
which can be popular with constituents and can even gain grudging respect
from colleagues. Not surprisingly, therefore, senators have often been reluctant
to acknowledge filibustering when it occurred, and conversely, have used the
threat of the filibusters to achieve policy goals without intending to actually
filibuster.57

Senators’ ambivalent attitudes toward filibustering make the Senate’s own
discussion of its practice difficult to interpret. An illustration of the difficulty
of identifying filibusters is the following episode in which a senator punned on
the early dual meaning of the term filibuster as a way of disclaiming obstruc-
tive intent. A senator from Tennessee took offense at a colleague’s accusation
that he was filibustering—even though he was obviously attempting to block
legislation on the penultimate day of a congressional session. In the course of
his protracted remarks, the Tennessee Senator feigned horror that he had been
accused of filibustering. Pointing out the dictionary reference to buccaneer, the
Senator said: “‘Mr. President, in my career in politics I have been accused of
almost everything except appendicitis, I believe, but it remained for the Senator
from New Hampshire to take me from my inland home and launch me as a
buccaneer and pirate upon the sea.’”68

The early history of filibustering thus reveals that the process by which the
Senate created its rules allowing unlimited debate included an undercurrent of
continuing doubt and controversy. Indeed, as soon as the Senate created rules
allowing extended debate, it devised ways to evade them. In 1846, for exam-
ple, the filibuster over the Oregon territory, which raised the controversy over
slavery in the territories,® prompted the use of a unanimous consent agreement
to fix a date in advance for a vote without further debate, a practice which

67. A more recent example involves the confirmation of William Rehnquist to be Chief Justice.
Senators disputed whether liberals were filibustering the nomination. See John P. MacKenzie, Mini-
Filibuster Seen in Senate over Rehngquist, WasH. PosT, Dec. 8, 1971, at A2. The controversy that fueled
the alleged filibuster concerned, in part, the revelation that Rehnquist, while a law clerk for Justice
Robert Jackson, had written a memo arguing that the separate-but-equal doctrine underlying race segre-
gation was “right and should be reaffirmed.” Id.

68. BURDETTE, supra note 27, at 78. A republican supporter of the bill referred to another diction-
ary’s definition of filibustering in the legislative sense, to which the Tennessee Senator replied that his
opponents must have relied on “a Republican dictionary.” Id. at 78-79.

Apart from their perennial ambivalence about obstructionism and minority rights, nineteenth cen-
tury senators may have disliked simply the term filibuster for reasons that are lost on modem sensibili-
ties. Whatever they might have thought about the practice, Senators in the mid-nineteenth century might
have abhorred the label because of its association with piracy and mercenary warfare. It is difficult to
know to what extent it was the term as opposed to the practice that seemed offensive.

69. On the sectional disputes over the Oregon territory, see FEHRENBACHER, supra note 40, at 132-
3s.
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continues to this day.”® To take another example, during the same period that
the Senate established the principle that speech need not be relevant, it also
considered proposals to limit debate.”! Later in the late nineteenth century, the
Senate established precedents allowing latitude in debate, such as an 1870 deci-
sion allowing a senator to read in debate a paper that is irrelevant to the subject
matter under consideration and an 1886 precedent allowing debate on motions
to reconsider. At the same time, however, the Senate also established proce-
dures to constrain debate. For example, the Senate adopted the Anthony Rule
in 1870 to allow action on uncontroversial matters on the calendar before con-
sideration of the matters as to which there is controversy.”? In sum, the contro-
versy about a minority’s use of dilatory tactics is as much a part of Senate
tradition as the tactics themselves.

C. The First Era of Crisis in Filibustering: 1880-1930

The early filibusters were largely unsuccessful in blocking legislation; al-
most every filibustered measure before 1880 was eventually passed.”® Because
both the Senate and the ambit of federal legislation were small by today’s stan-
dards, the Senate had enough time to wait out the filibusters. Beginning about
1880, however, senators filibustered more often and more successfully than
before.’* “Tactics remained essentially the same, but boldness gave way to
ruthlessness, and obstruction began to be bounded only by the daring ingenuity
of its designers.”” By the time the cloture rule was adopted in 1917, senators
and the public alike perceived filibustering to be a serious problem.

Among the filibusters that gave rise to this perception were the seventy-five
years of successful Southern filibusters against civil rights legislation, as well
as several notorious Progressive and Republican filibusters. The heroism of
being the determined minority was a key part of the political lore both of the
Southerners and of the Progressives; each donned the mantle of the oppressed
minority forced to filibuster to defend their principles. On many issues, their

70. A unanimous consent arrangement is an agreement whereby the leadership obtains unanimous
consent for a specified procedure to consider a measure. Such agreements are necessary in the Senate
because, unlike in the House, there are few rules constraining the debate on a measure and individual
senators could therefore cause all business to grind to a halt. See note 20 supra.

71. The Senate established this principle allowing unlimited debate in 1856 when it voted down a
proposed amendment to the rules which would have required a speaking Senator to “confine himself to
the question under debate.” Beeman, supra note 41, at 432-33. The Senate considered resolutions to
adopt the previous question motion or something similar in 1850, 1862, 1868, 1869, 1870, 1873, 1883,
1890, 1893, and then increasingly in various forms after the turn of the century. See SENATE CLOTURE
RuULE, supra note 38, at 12-13, 15-35. See generally Luck, supra note 26, at 291.

72. See SENATE CLOTURE RULE, supra note 38, at 12-13,

73. See BURDETTE, supra note 27, at 39. The fact that the legislation ultimately passed does not
mean the filibuster was entirely unsuccessful. Filibusters often force significant changes in bills.

74. See id. at 79-80; C.H. Kerr, THE ORIGIN AND DEVELOPMENT OF THE UNITED STATES SENATE
64-67 (Chicago, C.H. Kerr & Co. 1895); Lucg, supra note 26 at 291-92; TrereR, supra note 19, at 694
nn.7-8 (citing L. Rocers, THE AMERICAN SENATE 167 (1926)). On the Senate of the latter half of the
nineteenth century, see generally Davip J. RotanaN, PoLrrics AnND Power: THE UNITED STATES SEN-
ATE, 1869-1901 (1966); THE UNITED STATES CONGRESS IN A PARTISAN PoLimicar Nartion, 1841-1896
(Joel Silbey ed., 1991); LeonarD D. Whrte, THE RepUBLICAN Era (1958).

75. BURDETTE, supra note 27, at 43.
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deeply held convictions were clearly at odds, but occasionally the two factions
joined forces. For example, the famous 1890 filibuster against a bill to provide
federal supervision of Southern congressional elections to prevent intimidation
of black voters succeeded because Southern Democrats joined forces with
Republicans who favored a silver bill. The Southerners appealed to the silver-
ites by persuading them to agree to abandon the election bill in favor of the
silver bill, thus aiding in the ultimate defeat of the former.7¢ In 1893, there was
another prolonged and spectacular filibuster against a bill to repeal a law that
required the government to purchase 4.5 million ounces of silver each month.
Silver Republicans and silver Democrats were joined by farmer Democrats in
trying to block the law, and although the endless speeches, quorum calls, roll
calls, and maneuvering dominated the Senate calendar for forty-six days, the
filibuster ultimately failed.?”

One of the most notorious filibusters was Progressive Senator Robert M.
LaFollette’s 1908 filibuster of a currency bill that he believed was a power grab
by the rich. This filibuster set records for length, sophistication of procedural
combat, and treachery, and contributed significantly to the Senate’s sense that
something needed to be done to limit debate. During his eighteen hours hold-
ing the floor in the stifling heat of the Senate chamber, including an all-night
speech made necessary by a parliamentary ruling that prohibited him from us-
ing quorum calls to get a moment’s rest, LaFollette sustained himself with tur-
key sandwiches and eggnog from the Senate restaurant. After taking a large
swallow from a particular glass of eggnog, he rejected it as adulterated. And
indeed it was; the glass was laced with enough ptomaine to kill him.7® The
ptomaine he had swallowed made him quite ill, but he managed by forcing roll
calls to escape for a few minutes of respite, and he continued his speech for
another eight hours.” The filibuster was ultimately lost when Senator Gore,
who was blind, yielded the floor as prearranged to a colleague, who, unbe-
knownst to Gore, had just stepped out to the cloakroom.%0

It was another Progressive filibuster—one that successfully blocked Presi-
dent Wilson’s proposal to arm merchant ships against German U-boat attacks
during World War I—that inspired the Senate to adopt the first true cloture
rule. The armed-ship bill passed the House easily, and despite an overwhelm-
ing majority for it in the Senate, the determined opposition of eleven (some

76. See id. at 52-57.

77. See id. at 58-68.

78. See id. at 88.

79. See id.

80. See id. at 89-90; see also 1 BELLE Case La FoLLETTE & FoLa La FoLLETTE, ROBERT M. LA
FoLLEeTTE ch. XXI ( 1953) Interesnngly, in the account of the filibuster in his autobiography, LaFollette
does not mention the poisoning. He does say that the Congressional Record for that event was doctored
to make it seem that the Vice President had recognized another senator at the end of his speech so that
the majority could enforce the Senate rule that would have prohibited him from speaking twice on the
same subject on the same legislative day. As it happened, the gaffe involving Senator Gore prevented
the Senate from having to rely on the two-speech rule and the allegedly forged Record to break the
filibuster.
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count twelve) senators caused the bill to die when Congress adjourned at noon
on March 4, 1917.8!

The armed merchant ship bill came before the Senate on March 2, the day
after the public release of the so-called Zimmermann note, which revealed the
German invitation to Mexico to form an alliance against the United States in
exchange for assistance in seizing Texas, New Mexico, and Arizona.?2 Public
outrage at the Zimmermann note generated solid support for the bill, but Pro-
gressive opponents feared that arming merchant ships would surely lead the
United States into war.®3 Although LaFollette is now the best known of the
“little group of willful men” who blocked the bill, in fact he never had the
opportunity to speak against it.®4 Initially, other members of the opposition
spoke against it, but when the bill’s supporters realized in the last few hours of
the session that the bill could not be brought to a vote, supporters of the Wilson
Administration held the floor simply to prevent LaFollette from gaining the
glory of speaking before the crowded galleries.3

President Wilson issued a statement that was published in The New York
Times on March 5th, attacking the opposition senators and calling for a change
of the Senate rules:

The termination of the last session of the Sixty-fourth Congress . . . dis-
closed a situation unparalleled in the history of the country, perhaps unparal-
leled in the history of any modern Government. In the immediate presence of a
crisis fraught with more subtle and far-reaching possibilities of national danger
than any other the Government has known within the whole history of its inter-
national relations, the Congress has been unable to act either to safeguard the
country or to vindicate the elementary rights of its citizens. More than 500 of
the 531 members of the two houses were ready and anxious to act; the House
of Representatives had acted, by an overwhelming majority; but the Senate was
unable to act because a little group of eleven senators had determined that it
should not. . ... The Senate of the United States is the only legislative body in
the world which cannot act when its majority is ready for action. A little group
of willful men, representing no opinion but their own, have rendered the great
Government of the United States helpless and contemptible.

The remedy? There is but one remedy. The only remedy is that the rules
of the Senate shall be so altered that it can act. The country can be relied upon
to draw the moral. I believe that the Senate can be relied on to supply the
means of action and save the country from disaster.36

81. For a detailed story of the filibuster, see THomas W. Rytey, A LirtLe GRoUP OF WILLFUL
Men (1975).

82. See id. at 83-94. Although the Progressives went down in history as the filibusterers who
thwarted the will of the majority, in fact they were only partly to blame. A Republican filibuster of
several days designed not to defeat any particular bill but to delay all legislation, preceded the armed
ship filibuster, thus embarrassing the Wilson Administration by forcing a special session of Congress
after the March sine die adjournment. See BURDETTE, supra note 27, at 115.

83. See BURDETTE, supra note 27, at 118.

84. RyiEY, supra note 81, at 120-30.

85. See BURDETTE, supra note 27, at 120.

86. 41 THe Parers oF Wooprow WiLsoN 319-20 (Arthur S. Link ed., 1983).
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Wilson got the public excoriation of the Senate for which he obviously hoped.
Editorials written on March 5, 1917, banished the opposition senators to the
“roll of national dishonor.”87 Newspapers denounced the filibustering senators
as “political tramps,” “wretches,” and as “envious, pusillanimous, or aban-
doned, [who,] with doubts and quibbles have denied their country’s conscience
and courage in order to make a Prussian holiday.”88

In response, Congress met in special session beginning on March 5, at the
start of which Majority Leader Thomas Martin introduced a resolution to
amend the Senate rules to provide for cloture. On March 8, the Senate adopted
the Martin Resolution, a version of the current Rule XXTI, by a vote of seventy-
six to three.®° The Rule provides that a cloture petition may be made at any
time if signed by sixteen senators, and that “one hour after the Senate meets on
the following calendar day but one” the Senate would vote on the motion.?0
Once cloture is invoked, no senator is allowed to speak for more than one hour
on the measure or its amendments, and further amendments can be offered only
by unanimous consent. In addition, as originally written, Rule XXII required a
vote of two-thirds of those present and voting to invoke cloture.®! The Martin
Resolution reflected a compromise between those members of the Senate who
favored majority cloture,®? and those who opposed it but were willing to ac-
cept some form of cloture.”®> The senators who thought that discussion should
end upon majority vote were outvoted, as they have been on many occasions
since 1917.94

For nearly fifty years after its adoption, Rule XXII served a purpose more
symbolic than real. Between 1917 and 1927, cloture was voted on only ten
times and it was adopted only four times.>> Between 1931 and the enactment
of the Civil Rights Act of 1964, cloture was seldom sought and only twice

87. Comments of the Morning’s Newspapers on the Senate Failure to Uphold Wilson, N.Y. TiMEs,
Mar. 5, 1917, at 4.

88. Id.; see also RyLey, supra note 81, at 132-42.

89. See SENATE CLOTURE RULE, supra note 38, at 17, 105-07; 55 Cong. Rec. 45 (1917).

90. See SENATE RULES, supra note 2, at 15.

91. See SENATE CLOTURE RULE, supra note 38, at 17. In 1949, the requirement was changed to
two-thirds of the entire Senate. See id. at 21. In 1959, however, it was changed back to two-thirds of
those present and voting. See id. at 25. In 1975, the rule was changed to allow cloture on a vote of
three-fifths of the entire Senate (60 votes). See id. at 32. For the entire history of the amendments to
Rule XXII, see id. at 105-135.

92. See, e.g., 55 Cong. Rec. 39 (1917) (remarks of Sen. Vardaman); id. at 31 (remarks of Sen.
Stone).

93. See, e.g., id. at 35 (remarks of Sen. Hardwick); id. at 27-28 (remarks of Sen. Norris).

94. Proposals favoring cloture on majority vote were defeated in 1925, See SeNate CLOTURE
RULE, supra note 38, at 18. Similar proposals failed in 1947, see id. at 20, in 1949, see id. at 21, and in
every Congress between 1951 and 1975, except 1971, see id. at 21-29. A recent proposal failed in 1995.
See S. Res. 14, 104th Cong. (1995).

95. See Complete List of Cloture Votes Since Adoption of Rule 22, 32 Cong. Q. WKLY. Rep. 317
(Feb. 9, 1974). The four successful cloture votes pertained to a Prohibition related measure, the Glass
Steagall branch banking bill, the Versailles Treaty, and the World Court. See 68 Cong. Rec. 4986
(1927) (prohibition bureau); 68 Cong. Rec. 3824 (1927) (branch banking); 67 Cong. Rec. 2678-79
(1926) (World Court); 58 Cong. Rec. 8555-56 (1919) (Versailles Treaty).
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obtained.¢ The reluctance to seek cloture and the difficulty of obtaining it
resulted in large part from the battle over civil rights, which is the next chapter
in the story.

D. The “Traditional” Filibuster of the Civil Rights Era: 1930-1970

During a forty year period from the late 1920s until the late 1960s, the
filibuster became almost entirely associated with the battle over civil rights. A
coalition of Southern senators enjoyed extraordinary power in the Senate, as a
result of both the seniority that came from serving in safe seats representing
one-party states and the use of the filibuster to block civil rights legislation.
The Senate did not vote cloture once between 1927 and 1962.97 This was in
part because Southern senators refused to vote cloture on any issue, in order to
be able to take a “principled” stand against cloture on civil rights issues, and in
part because the conservative minority restrained its use of the filibuster for any
issue except civil rights.”® The Senate’s own debate about filibusters during
this era was imbued with inflated rhetoric about an alleged Senate tradition of
respecting minority rights and the value of extended debate on issues of great
national importance.

The filibusters of civil rights legislation sparked controversy unequaled
since 1917. Beginning during Reconstruction and continuing for nearly a cen-
tury, anti-civil rights filibusters played a major role in blocking measures to
prohibit lynching,?® poll taxes,'0® and race discrimination in employment,
housing, public accommodations, and voting.19! Although the filibuster was
not solely responsible for the delay of civil rights legislation—some responsi-
bility must attach to Franklin Roosevelt’s reluctance to alienate the powerful
Southerners whose support was crucial for the New Deal to survivel92—the
filibuster was indispensable in the Southerners’ fight.

The filibuster against the Civil Rights Act of 1964 was unequaled in length
and notoriety; it tied up the Senate for seventy-four days.103 News coverage of
it was also unprecedented: CBS News had Roger Mudd report on the progress
of the filibuster from the steps of the Capitol during every newscast. The fili-

96. Cloture was obtained on the Civil Rights Act of 1964 and on a communications satellite biil in
1962. See Beth, supra note 55, at 6-20; Complete List of Cloture Votes Since Adoption of Rule 22,
supra note 95, at 317.

97. See TiEFER, supra note 19, at 696.

98. See id. Not all Southerners were completely “principled” in their opposition to cloture; some
voted for cloture to end a liberal filibuster against a communications satellite bill in 1962. See CHARLES
WHALEN & BarBARA WHALEN, THE LoNGesT DeBATE 127 (1985). Liberals exploited this deviation
from “principle,” which some believe paved the way for cloture on the Civil Rights Act of 1964. See id.

99. Southerners successfully filibustered antilynching legislation in 1922, 1935 and 1938. See
BURDETTE, supra note 27, at 133-37, 179-81, 191-99; Beth, supra note 55, at 7-9.

100. Anti-poll-tax legislation was filibustered in 1942, 1944, and 1946. See Beth, supra note 55,
at 9; Complete List of Cloture Votes Since Adoption of Rule 22, supra note 95, at 317.

101. Southemers filibustered assorted civil rights legislation in 1946, 1950, 1957, 1960, 1962,
1964, 1965, 1966, 1968, 1972, and 1975. See Beth, supra note 53, at 9-11.

102. See WiLLiaM E. LEUCHTENBURG, FRANKLIN D. ROOSEVELT AND THE NEw DEAL 186 (1963).

103. For the full story of this filibuster, see WHALEN & WHALEN, supra note 98, at 124-217.
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buster became such an epic event that news coverage itself became a news
topic. As John Horn reported in the New York Herald Tribune,

It was only several weeks after Mudd took up his vigil that the full signifi-
cance of his careful TV watch was appreciated. Caught at all hours, on a mini-
mum of four TV programs daily, giving the latest debate report and time count
or interviewing Senators on both sides of the argument, Mudd has been as
faithful as a postman. . . .

His continued presence at the scene of Washington inaction has personal-
ized and dramatized the halting processes of our government to the average
viewer in a way no amount of words or secondary reports could have.104

The visibility of the filibuster was important in stirring up voter outrage against
the Southern intransigence on civil rights.105

Even while the white supremacy filibusters finally began to fail after the
enactment of the Civil Rights Act, they still made legislating excruciatingly
difficult. A filibuster delayed the 1965 Voting Rights Act for a month. Con-
servatives unsuccessfully filibustered the Fair Housing Act of 1968, an exten-
sion of the Voting Rights Act in 1970, and an extension of Title VII in 1972.106
Not surprisingly, therefore, the debate about civil rights legislation became
fused with the debate about filibusters and cloture: Conservatives defended
them and liberals opposed them.197 As we will see, that fusion began to dis-
solve in the early 1970s. More significantly, we will also see that the nature
and uses of filibustering in the civil rights era were in many respects unique in
Senate history.

E. The Stealth Filibuster: 1970 to the Present

The 1970s mark the beginning of the modern era of filibustering and a
dramatic change in the nature of its practice. This change was primarily the
result of three factors. First, the Southern Democrats monopolized filibustering
as an anti-civil rights device. Although critics of filibustering typically invoke
the civil rights era as a time of principled and “nonpartisan” filibustering,198 the
civil rights filibusters were in some respects extraordinary. During this period
senators filibustered primarily on one issue of great importance—civil rights.
In addition, filibustering and cloture votes did not follow party lines: oppo-
nents of cloture were conservative Southern Democrats joined by conservative
small-state Republicans who either sympathized on the civil rights issue or saw

104. William Small, Equality of Access for Broadcast Journalism, in CONGRESS AND THE NEWS
MEeDIA 66, 68-69 (Robert O. Blanchard ed., 1974).

105. See id.; WHALEN & WHALEN, supra note 98, at 124-93.

106. See Beth, supra note 55, at 10.

107. While this perception was generally accurate, even during the civil rights era filibustering
was not strictly a tool of conservatives. For instance, liberals filibustered in 1947 against the anti-labor
Taft-Hartley bill and in 1953 against a bill to allow oil exploration in coastal tidelands. See Bruce L.
Oppenheimer, Changing Time Constraints on Congress: Historical Perspectives on the Use of Cloture
in CoNGRESs RecONSIDERED 393, 399 (Lawrence C. Dodd & Bruce I. Oppenheimer eds., 3d ed. 1985).

108. See DeMocraTic STuDY GROUP, supra note 15, at 6-7; Jacqueline Calmes, “Trivialized”
Filibuster Is Still a Potent Tool, 45 Cong. Q. WkLy. Rep. 2115 (Sept. 5, 1987); (quoting Senators
Quayle and Byrd); John B. Gilmour, Majority Rule in the Senate (unpublished manuscript, on file with
the Stanford Law Review).



January 1997] THE FILIBUSTER 201

the filibuster as a powerful tool to protect their constituents whose representa-
tives were outnumbered in the House.!?° But the bipartisan nature of filibusters
and their limitation to a single issue of great importance were unique to the
civil rights era. The fusion of filibusters and civil rights issues rapidly dis-
solved in the 1970s when liberals began to filibuster and conservatives began to
vote for cloture. 110

The second factor in the development of the modern filibuster was the
adoption of the “two-track system” for handling floor debate in the Senate. In
response to repeated civil rights filibusters, Majority Leader Mike Mansfield
developed a system whereby the Senate would spend the morning on the
filibustered legislation and the afternoon on other business.!!! Mansfield
wisely understood that this two-track system would benefit both the Senate
majority and the filibustering minority, thereby enabling him to obtain unani-
mous consent. On the one hand, the two-track system would strengthen the
majority’s ability to withstand a filibuster by allowing the Senate to enact other
legislation.}!2 On the other hand, the two-track system would aid a filibuster-
ing minority, by reducing the amount of time they must hold the floor. The
only senators who might oppose the system would be those most anxious to
enact the filibustered legislation. Yet even they might consent to avoid alienat-
ing colleagues whose support they want, as the delay allows time to drum up
additional votes. Since an effort to end a filibuster is as exhausting to the ma-
jority as the filibuster is to the minority and success is not guaranteed, the
majority leader could count on obtaining unanimous consent. Although Mans-
field devised the two-track system to deal with the exigencies of the civil rights
debates, it has become a way of life in the modern Senate.

The adoption of the two-track system changed the game profoundly: It
created the silent filibuster—a senator could filibuster an issue without utter-
ing a word on the Senate floor. The enactment of civil rights legislation re-
moved the incentives for restraint and made any sort of legislation subject to
filibuster. Senate liberals began resorting to filibusters to ward off conservative
measures supported by the Nixon Administration. They filibustered in support
of environmental positions, against the Vietnam War, and in defense of busing
for urban school desegregation. As result, liberal senators who previously fa-
vored easing the cloture requirements changed their position, and Southern sen-
ators who previously defended filibusters as fostering free debate began to vote
for cloture,113

109. See TEFER, supra note 19, at 692. Critics of contemporary filibustering who refer to the
nonpartisan filibustering in the past must use the term in the sense of political parties rather than in the
sense of ideology. Filibusters from the beginning have been ideological.

110. For some Southerners, the change of heart came in 1971 when they voted for cloture, for the
first time in their careers, to end the liberals’ filibuster against an extension of the military draft. See
Calmes, supra note 108, at 2120.

111. See Oppenheimer, supra note 107, at 406. Mansfield devised this system when a cloture vote
on employment discrimination legislation failed in 1972. See id.

112. See Interview with Donald Ritchie, Associate Senate Historian, in Washington D.C. (June
1994).

113. See Gary ORFIELD, CONGRESSIONAL PowEr: CONGRESS AND SociAL CHANGE 39-43 (1975).
Other senators have experienced similar changes of heart about filibustering brought about by a change
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At the same time that filibustering began to cross traditional ideological and
party lines, many senators found the waste of valuable floor time simply intol-
erable. This concern over time is the third explanation for the transformation
the filibuster. Throughout history, there were periods in each session when
senators felt time was short; filibusters have been most effective during such
moments.!14 In the modern Senate, however, senators believe time is scarce
for the entire congressional session. With an increased workload after the New
Deal, senators could seldom afford to wait out a filibuster.!'> Moreover, the
Senate fioor evolved from being the central forum for debate to being merely a
location for casting votes and addressing the media. Most deliberation occurs,
if at all, in committees. It is in committee where senators mark up bills, hold
hearings, and informally negotiate over the content and scheduling of legisla-
tion. The Senate reserves the floor for voting, press coverage, and docu-
menting its activities for the Congressional Record.116

In the early 1960s, when the Senate increased the time spent in session to
more than nine months annually, the number of cloture votes rose sharply.117
Although early in the decade senators invoked cloture principally on civil rights
legislation, later in the decade cloture votes increasingly addressed other is-
sues.!18 In the 1970s and 1980s the number of filibusters and the range of
subjects they covered increased even more sharply.!1® As the Senate began to
rely even more on Mansfield’s two-track system, the system began to change.

from majority to minority status. For example, by the end of his career, Senator Hoar, who previously
had been an outspoken opponent of filibusters, said he perceived “a virtue in unlimited debate, the
philosophy of which cannot be detected upon a surface consideration.” Luce, supra note 26, at 298.

114. Many filibusters occurred during the short sessions that ended at noon on the March 4th after
an election. Most of the cloture votes that occurred in the first 20 years of Rule XXII occurred during
these lame duck sessions. See Oppenheimer, supra note 107, at 401. The Twentieth Amendment elimi-
nated the constitutional March 4 adjournment in part to reduce filibustering at the end of each Congress.
See 71 Cona. Rec. 2390 (1929) (statement of Sen. Swanson) (The amendment “will prevent filibusters
and legislation by blackmail. It will put an end to that condition under which in a short session an
individual senator may prevent the enactment of desirable legislation unless some measure in which he
is interested is also allowed to pass.”).

115. See Oppenheimer, supra note 107, at 404. The Senate’s increased workload is probably the
single most important factor in the evolution of the filibuster. The number of public acts passed by each
Congress rose from an average of slightly less than 550 between 1901 and 1933 to an average of 780
between 1933 and 1970. See James J. Brudney, Congressional Commentary on Judicial Interpretations
of Statutes: Idle Chatter or Telling Response?, 93 Micu. L. Rev. 1, 21 n.78 (1994). More significant
than the increased number of bills perhaps are the length and complexity of congressional statutes,
which have grown even more dramatically. The number of pages each Congress added to the Statures ar
Large doubled between 1925 and 1954, and nearly doubled again between 1954 and 1984. See id.

116. Woodrow Wilson’s often-quoted observation dates this phenomenon to the end of the last
century: “It is not far from the truth to say that Congress in session is Congress on public exhibition,
whilst Congress in its committee-rooms is Congress at work.” Woobrow WiLsoN, CONGRESSIONAL
GovernMENT 79 (Boston, Houghton, Mifflin & Co. 1885).

117. See Oppenheimer, supra note 107, at 404. There were a total of 26 cloture votes between
1961 and 1970, 44 between 1971 and 1979; 73 between 1980 and 1989, and 51 between 1990 and 1993.
See Beth, supra note S5, at 9-19.

118. See Oppenheimer, supra note 107, at 405. There were three cloture votes on efforts to repeal
Section 14b of the Taft-Hartley Act—which allows states to prohibit union security arrangements in
collective bargaining agreements—two on supersonic transport, two on the abolition of the Electoral
College, one on a communications satellite, one on a legislative reapportionment constitutional amend-
ment, and one on the nomination of Abe Fortas to be Chief Justice. See id.

119. See Beth, supra note 55, at 5-7.
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Ultimately, rather than dividing time between the filibustered measure and
other matters, the Senate seldom discusses an objectionable matter until the
majority could muster sixty votes for cloture.

This modern incarnation of the two-track system, which we call the “stealth
filibuster,” reduces the ability of a minority to hold legislation hostage.
Whereas the traditional filibuster prevented the Senate from accomplishing
much, the stealth filibuster permits the Senate to consider anything but objec-
tionable legislation. The stealth filibuster is easier, both physically and politi-
cally, because it does not require a senator to hold the floor continuously. In
contrast to the dilatory tactics of the past, modern filibusters virtually never
involve long speeches, all-night sessions, or the parliamentary maneuvering
that used to draw public attention. A credible threat that forty-one senators will
refuse to vote for cloture on a bill is enough to keep that bill off the floor. The
Senate leadership simply delays consideration of the bill until it has the sixty
votes necessary for cloture.!20 In effect, the stealth filibuster eliminates the
distinction between a filibuster and a threat to filibuster; any credible threat to
filibuster is a filibuster because the majority leader must regard it as such.
Thus, the stealth filibuster is largely silent, invisible, and relatively painless for
both the majority and minority.

The methods employed in the contemporary filibuster vary.12! A filibuster
typically begins when a senator signals an intent to filibuster. This may occur
publicly (either on the floor or in a communication to the news media), or
privately (in a conversation with the Majority Leader or a sponsor). Senators
often commence a filibuster by placing a bill (or a motion to proceed to con-
sider a bill) on “hold.” A hold is an informal device to communicate to the
leadership that a senator wishes floor consideration of the bill to be delayed.
Generally, the Majority Leader will keep the identity of the senator who placed
the hold confidential. Senators exploit this secrecy to force the inclusion of
pork-barrel projects in legislation. Because no official regulations for placing
or lifting holds exist, they work only to the extent that Senate leadership volun-
tarily respects them.1?2 Senators use holds legitimately—such as when they
have not had time to read a committee report or materials prepared by their
staff; but senators routinely use holds to filibuster.123 According to Senate

120. See Democratic STUpY GROUP, Supra note 15, at 1.

121. Contemporary filibuster tactics are described in TiEFER, supra note 19, at 706-66.

122. See id. at 562-65. Since holds are completely informal, there is no official way to determine
how often senators use them. There is, nevertheless, a perception among Senate staff and lobbyists that
holds are becoming increasingly frequent, and that they are used now more than in the past to defeat
legislation rather than for “legitimate” purposes. See Robert A. Pastor, Delay and Obstruct, WasH.
Posr, Feb. 1, 1995, at A19. One long-time staffer was quoted as saying:

“It used to mean that putting a hold on something meant simply that you would be given

twenty-four hours notice that this thing would come up. . . . But four or five or six years ago it

started to mean that if you put a hold on something, it would never come up. It became, in

fact, a veto.”

BarBARA SINCLAIR, THE TRANSFORMATION OF THE U.S. SENATE 130 (1989).

123, See DemocraTIiC STUDY GROUP, supra note 15, at 12-14; Jim O’Connell, Holds, Filibuster

Under Fire in Senate’s Reform Package, RoLL CaLtr, Nov. 8, 1993, at 12.
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staff, senators place holds on up to one-half of all legislation pending in the last
few weeks of a session.124

Although Senate leadership may ignore a hold, or pressure a senator to
remove it by demanding a public explanation for it, holds nevertheless are a
potent weapon because of the Senate’s need to accommodate every senator.
The Senate, unlike the House, has neither standing rules to formally guide floor
proceedings nor a procedure, like the House’s powerful Rules Committee, to
adopt such rules on an ad hoc basis. As a consequence, the Senate relies on
unanimous consent agreements to structure a surprisingly large amount of its
floor deliberations.!?5> Without consent agreements, the Senate floor could be-
come chaotic. As a result, the Majority Leader strives to avoid permanently
alienating any senator by honoring even illegitimately used holds.126

The leadership’s constant effort to avoid alienating individual senators fa-
cilitates the tactical use of filibusters that have nothing to do with the merits of
the filibustered legislation. Senators can threaten filibusters safe in the knowl-
edge that the leadership almost certainly will not call their bluff. For example,
a few years ago Republican senators filibustered five nominations for the State
Department even though the senators apparently had no objections to the nomi-
nees. The purpose of the filibuster was to gain leverage in a dispute over
whether the State Department adequately investigated allegations that a former
Clinton campaign worker who later served in the State Department searched
the records of 160 former political appointees and publicly disclosed the con-
tents of two of the files.’?? While filibusters have often had tactical purposes
somewhat afield of the legislation, this filibuster exemplifies a new problem:
The easier it is to filibuster, the more widely senators can use the filibuster to
gain concessions unrelated to the legislation at issue.

Typically, the Majority Leader will respond to a filibuster or a threatened
filibuster in one of two ways. First, the Majority Leader may use the two-track
system to allow a filibuster to block consideration of only one bill but not the
rest of the Senate’s business. The Majority Leader simply seeks unanimous
consent to postpone consideration of the filibustered measure—or, less fre-
quently, to confine debate on it to a specified period each day—so that the
Senate may move on to other matters.128

124. See id.

125. Under Senate Rule X, the Senate, with unanimous consent, can suspend or waive most of its
rules. See SeENATE RULES, supra note 2, at 5. But there is at least one rule that cannot be suspended
even with unanimous consent: Rule XIX absolutely forbids senators from bringing to the attention of
the Senate an occupant of the galleries and prohibits suspension of the rule by unanimous consent. See
id. at 19-20.

126. Hearings before the Joint Comm. of Cong. on Floor Deliberations and Scheduling, 103d
Cong. (1993) [hereinafter Hearings] (statements of Steven Smith and Barbara Sinclair). Although Ma-
jority Leaders Howard Baker and Robert Dole tried to curb the use of holds in 1982 and 1986, neither
was able to make the reform stick. See SINCLAIR, supra note 122, at 131; SMmrTH, supra note 20, at 111-
13.

127. See 139 Cong. Rec. S14,624 (daily ed. Oct. 28, 1993) (statement of Sen. Mitchell); id. at
514,645 (statement of Sen. Simpson).

128. See Smit, supra note 20, at 98. During the 1972 filibuster on a jobs opportunity bill, Major-
ity Leader Mansfield scheduled a certain number of hours each day for debate on the filibustered legisla-
tion and then spent the rest of the day on other matters. See Oppenheimer, supra note 107, at 406.
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More commonly, however, the leadership will simply decline to bring the
measure to the floor while filing a cloture motion, negotiating with the filibus-
tering senators, and seeking enough votes to end the filibuster. A successful
cloture petition severely limits the duration and subject of debate on a bill.1?°
Senate Rule XXII, which sets forth rules for cloture, allows only thirty hours of
consideration after a successful cloture vote and strictly regulates the amount of
time each senator can speak during that thirty hours; it also prohibits nonger-
mane amendments and all amendments that were not filed pre-cloture.130
Sometimes several cloture motions will be filed on any matter that might be
filibustered, including a conference report, a motion to proceed, or the bill it-
self.131 Seldom does the leadership risk alienating their colleagues by forcing a
senator to actually stand up and debate a bill at length.132 Moreover, if there
are more than a few determined filibusterers, the majority generally cannot
break the filibuster by forcing round-the-clock sessions.133

Typically, the majority will force a showdown only when the publicity in
doing so is valuable in its own right. Thus, in 1988, when the Republican
minority was stalling campaign finance reform legislation by refusing to attend
floor sessions and the illnesses and travel schedules of five Democrats pre-
vented the majority from obtaining a quorum, Majority Leader Byrd invoked
the seldom-used authority to have the Sergeant-at-Arms threaten to arrest ab-
sent senators to compel their attendance. When that failed, Byrd and the Dem-
ocrats voted to order the Sergeant-at-Arms to arrest the absentees and return
them to the chamber. In complying with this order, capitol police officers cap-

129. The cloture process begins when a petition seeking cloture is signed by at least 16 senators
and presented to the Chair. The Chair announces the petition to the Senate. When the Senate meets two
days after the petition’s filing, the business on which cloture has been sought automatically comes up.
The Presiding Officer calls the roll to determine that a quorum is present, and the Senate votes on
whether “the debate shall be brought to a close.” SENATE RULEs, supra note 2, at 21. Tf 60 senators vote
in the affirmative, the subject on which cloture is sought becomes the unfinished business to the exclu-
sion of all other business until debate on it has ended. The Senate, however, by unanimous consent can
override the rule’s exclusivity requirement. See id. at 21-23.

130. Originally, Rule XXII limited post-cloture consideration to one hour per senator; in 1979, the
Senate added a 100-hour cap on the total length of post-cloture consideration. See SENATE CLOTURE
RULE, supra note 38, at 134. In 1986 the total was reduced to 30 hours. See TiErFER, supra note 19, at
724,

131. The tendency to seek cloture in advance of a threatened filibuster and on several procedural
devices pertaining to a single bill explains why counting cloture motions is an imprecise way of count-
ing filibusters. See ORFIELD, supra note 113, at 43-44. Several cloture votes may be necessary on a
single measure because many senators who might support a bill or passage will vote with their obstruc-
tionist colleagues against cloture simply as a matter of party loyalty. This party discipline is hard to
maintain after one or two high-profile votes, particularly when constituent pressure has been brought to
bear on renegade senators who may be willing to break with their party.

132. See TiEFER, supra note 19, at 712-14. On the origin of the track system, see Oppenheimer,
supra note 107, at 406. On the strategies of various majority leaders for controlling floor action, see
SMITH, supra note 20, at 99-110.

133. A 1960 civil rights filibuster demonstrates this point. Majority Leader Johnson kept the
Senate going continuously for nine days, which required the majority to keep a quorum of 51 senators
on hand at all times for quorum calls. Groups of two filibusterers worked in relays. “It was an abso-
lutely exhausting experience,” recalled Democratic Senator William Proxmire, 2 member of the major-
ity. “We slept on cots in the Old Supreme Court chamber . . . and came out to answer quorum calls.” In
contrast, the filibusterers, who did all of the talking, “were in great shape, because they would talk for
two hours and leave the floor for a couple days.” See Calmes, supra note 108, at 2117.
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tured Senator Robert Packwood, who had barricaded himself in his office, and
carried him into the Senate chamber feet first. The whole spectacle hit the front
page of the Washington Post, allowing Democrats to complain about the
Republicans’ refusal to vote on legislation to clean up Congress and Republi-
cans to complain about “Nazi” tactics.!3* Such confrontation is, however, quite
rare. In most cases, the two-track system keeps filibusters out of the public
eye.

The two-track system developed by Mansfield may have benefitted the ma-
jority in the short run, but its long-term consequences for the Senate have been
disastrous. First, as described above, it has reduced the cost of filibustering and
thus encouraged strategic filibusters. Under the substantial time pressure of the
modern Senate—caused not only by increased legislative business but also by
the constant pressure to be away from the Senate raising money for reelec-
tion—senators today would refuse to tolerate their colleagues’ attempts to hold
them hostage. Thus, if senators actually had to hold the floor, most filibusters
would quickly fizzle.

Second, the stealth filibuster has all but eliminated public accountability for
senators who filibuster. Prior to the 1970s, the public could rely on detailed
newspaper coverage to follow the high drama and outlandish comedy of a fili-
buster. For example, the public read a newspaper log of Huey Long’s famous
1935 filibuster against a provision of the New Deal; the story reported that at
4:32 p.M. one senator suggested Long sing rather than talk; at 6:50 p.m. Long
recited recipes for frying oysters and making potlikker; at 12:50 a.m. Long
discussed the beauties of sleep; at 2:05 A.m. Long asked the Senate’s presiding
officer what became of the sword that Federick the Great sent to George Wash-
ington.135> Now, of course, C-SPAN coverage of floor proceedings would
make it even easier for the public to know about filibusters, which would sub-
stantially limit their use. In an era of public concern over “gridlock” in Wash-
ington, most senators would not want their constituents to witness an old-
fashioned filibuster.136 In creating the stealth filibusters, the two-track system
has substantially increased the use (or abuse) of filibusters.

Following the election of a Democratic president in 1992, a rash of Repub-
lican filibusters that blocked key aspects of Clinton’s legislative program con-
tributed to a sense of crisis. Asserting a sharp increase in the number of

134. Helen Dewar, Midnight Manhunt in the Senate: “Banana Republic” Tactics Hit After
Packwood’s Arrest in Filibuster, WasH. Posr, Feb. 25, 1988, at Al. After more than 50 hours of
continuous session and a record-setting eight cloture votes, the Democrats fell seven votes short of
obtaining cloture, and the bill died. See Helen Dewar, Campaign Finance Bill Loses Again in Senate:
GOP Blocks Vote on Limiting Spending, WasH. Post, Feb. 27, 1988, at A4.

135. See Memorandum on the Huey Long filibuster of June 12-13, 1935 (Mar. 3, 1940) (citing
WasH. Dawy News, June 13, 1935) (on file with the Senate Historian’s Office).

136. Of course, the presence of televisions may cause some filibusters that might not otherwise
occur, as when a senator might wish constituents to see him standing for some provision of particular
interest to them. At the end of the 102d Congress, for example, Senator Alphonse D’ Amato held the
floor for an entire night because a provision benefiting one of his corporate constituents was not in-
cluded in a tax bill. He surely knew he would not succeed, but he was in a close race for reelection and
the filibuster signaled to voters his dedication to their interests. See 138 ConG Rec. $16,846-924 (daily
ed. Oct. 5, 1992) (remarks of Sen D’ Amato).
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filibusters in recent years, Democrats attacked the filibuster as an obstructive
tactic that permitted the Republican minority in the Senate to thwart the legisla-
tive efforts of the Democratic administration and Democratic majorities in the
House and Senate.!37 During joint House-Senate hearings on congressional
reorganization in 1993, Congress examined the use and abuse of filibusters.138
House Democrats were particularly alarmed and published a report highly criti-
cal of the use of the filibuster.’®® Former senators capitalized on increased
public awareness of filibusters by organizing a “citizens group” known as “Ac-
tion, Not Gridlock!” which focused on eliminating the filibuster.140 An irate
Democratic voter sued the Senate alleging that the rule permitting filibusters
infringed on the constitutional principle of majority rule.!4! In short, the events
of the last few years have confirmed that the contemporary filibuster is both
insidious and tremendously important in the legislative process in a way that is
unprecedented in U.S. history.

Not every aspect of modern filibustering is without precedent, however.
Many characteristics of filibusters that have been most criticized lately have
historical roots. First, filibusters today focus on issues neither more trivial nor
more momentous than filibusters of the past. As is the case today, some early
filibusters addressed important, highly contentious issues such as slavery in
states admitted to the Union,!4? the use of federal troops to supervise Southern
elections,!43 and ratification of the Versailles Treaty.144 Others were over bills
whose enduring significance is not immediately apparent.!4> Examples include
the 1841 patronage dispute over the official Senate printers,!46 a filibuster of a
provision in a naval appropriation bill setting the purchase price for armor
plate,'47 a filibuster against a rivers and harbors bill providing federal money
for improvements,!4% a 1903 filibuster that extorted appropriations to cover

137. See Robert Shogan, Once Used Sparingly, Filibuster Becomes a Common Obstacle, L.A.
TiEes, Aug. 31, 1994, at AS (referring to Democratic attacks of Republican filibusters as partisan delay
tactics).

138. See Operations of the Congress: Testimony of the House and Senate Leaders, Hearing
Before the Joint Comm. on the Org. of Cong., 103d Cong. 48 (1993) (statement of Sen. Mitchell).

139. See Democratic STunY GROUP, supra note 15, at 3.

140. See Helen Dewar, Ex-Senators Urge Restraint on Filibusters, WasH. Posr, June 23, 1994, at
A27.

141. See Page v. Dole, No. 94-5292, 1996 WL 310132 (D.C. Cir. May 13, 1996) (per curiam).

142. See BURDETTE, supra note 27, at 28.

143. This issue sparked filibusters in 1879 and again in 1890-91. See id. at 43.

144. See Beth, supra note 55, at 7.

145. This is not to say that these issues were unimportant. Many seemingly inconsequential bills
tap into large issues. The rivers and harbors appropriation in 1846, for instance, was controversial
because federal expenditures to support internal improvements reflected a vision of federal power that
was anathema to the Southern proslavery view of limited national authority over the Territories, See
FEHRENBACHER, supra note 40, at 129. Many of the filibusters enumerated below concerned bills with
similarly significant symbolic importance.

146. This may have been a patronage dispute of special significance, as the new Whig majority
apparently felt that consolidation of their own power would be aided by ousting the reporters of Senate
proceedings whom they considered unduly loyal to the Democratic minority. Since Senate proceedings
were not then reported verbatim, the political bias of the publisher might have been a more potent issue
than it would seem from today’s perspective. See BURDETTE, supra note 27, at 68.

147. See id. at 68.

148. See id. at 69-71.
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$47,000 of South Carolina’s expenses during the War of 1812,!4° and Huey
Long’s renowned fifteen hour filibuster—during which he read recipes into the
Congressional Record—over the appointment of officials under a provision of
the short-lived National Recovery Administration.!® By the late nineteenth
century, the use of filibusters seemed to be dictated as much by timing as by the
gravity of the matter at hand.!3!

Contemporary filibusters also resemble those of the past in the extent to
which their critics decry them as “partisan.” Partisanship in this context means
both party-driven, and, more generally, narrowly ideological, unprincipled, and
divorced from a vision of the common good.'52 The paradigmatic nonpartisan
filibusters were those launched by the coalition of Southern Democrats and
Conservative Republicans over civil rights. But the civil rights filibusters were
the exception rather than the rule. Filibusters may have become more consist-
ently partisan, but filibusters certainly were used to partisan advantage regu-
larly in the past. For example, the filibuster that preceded the famous 1917
armed-ship filibuster was not in objection to any particular legislation, but was
simply a Republican effort to embarrass the Wilson Administration.!>® After
Republicans had gained a majority in the 1919 Congress, but before they had
actually taken office, Republicans in the lame-duck Congress filibustered for
the entirety of the short session to prevent the outgoing Democratic majority
from enacting any more legislation.!>* In sum, partisan filibusters are nothing
new, and to the extent that recent filibusters have failed to cross party lines, it
may simply reflect greater ideological consistency in the parties than has ex-
isted in the past.155

149. See id. at 72.

150. See id. at 3-4; 1 HAYNES supra note 25, at 413-14.

151. See 141 Cona. Rec. $32 (daily ed. Jan. 4, 1995) (statement by Sen. Harkin) (explaining that
filibusters during the nineteenth century were used at the end of a legislative session when a majority
would try to ram through legislation over the objections of the minority). Bruce Oppenheimer argues
that the increased number of cloture votes after 1961 is attributable to the increased time pressure in the
Senate. Prior to the 1960s, the Senate could often afford to wait out a filibuster and did not need to
resort to the cloture mechanism. See Oppenheimer, supra note 107, at 400-01.

152. One scholar has asserted that “[n]ever before has the minority party used the filibuster
against a president of the other party to block important initiatives.” Gilmour, supra note 108, at 1; see
also DeMocraTIC STUDY GROUP, supra note 15, at 7 (discussing the indiscriminate use of filibusters
against various legislative proposals); Calmes, supra note 108, at 2116 (discussing the increased use of
filibusters by Senate minority).

153. See text accompanying note 81 supra.

154. See BURDETTE, supra note 27, at 128-31. The outgoing Vice President Thomas R. Marshall
was reportedly so disgusted with the Republican filibuster that when he slammed down the gavel on
March 4, 1919, he declared the session adjourned sine Deo (“without God”) rather than, as usual, sine
die (“without day,” meaning a day set for reconvening). See id. at 131.

155. Senator Phil Gramm’s filibuster threat that blocked the nomination of Dr. Henry Foster to be
Surgeon General suggests that even conservative Senate leadership is not enough to prevent filibusters
in support of conservative causes (at least where presidential election politics make a conspicuous oppo-
sition stand useful). See Devroy & Rich, supra note 10, at A2; Schwartz, supra note 10, at AS. For a
discussion of the greater ideological consistency in the parties in the contemporary Senate, see Norman
J. Orenstein, Robert L. Peabody & David W. Rhode, The U.S. Senate in an Era of Change, in CONGRESS
Reconsmzerep 15, 17-18 (Lawrence C. Dodd & Bruce I. Oppenheimer eds., 5th ed. 1993). One of the
more cynical (and effective) uses of the filibuster in recent times was the Republicans’ systematic use of
it towards the end of the 103d Congress to prevent Democrats from achieving legislative victories on
health care, campaign finance reform, Congressional reform, and labor law, while simultaneously criti-
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Since Republicans took control of the House and the Senate in 1994, Dem-
ocratic criticism of the filibuster predictably has been muted, although it has
not entirely disappeared.15® Republicans, on the other hand, have yet to regis-
ter much demand for reform, perhaps because they have not suffered many
defeats at the hands of a Democratic opposition.!>? Despite changes in party
leadership, filibusters coming from all points on the ideological spectrum re-
main a significant and problematic aspect of the legislative process.

F. History of the Debate About Cloture

Over the years, the merits and the constitutionality of the filibuster have
been repeatedly debated in the Senate, the courtroom and the press. Since the
adoption of Rule XXITI, most reformers have focused on strengthening its provi-
sions and closing its loopholes.

One of the first loopholes to be opened and closed was an early interpreta-
tion of Rule XXITI that determined that cloture could not prevent filibusters on
procedural matters. Following early precedent, senators began to filibuster a
procedural matter, such as a motion to proceed to consider a measure, rather
than the measure itself. The absence of a cloture device for motions to proceed
meant that a skillful filibuster could not be defeated. Indeed, during a 1948
filibuster of a anti-poll-tax bill, when the President pro tem reluctantly ruled
that cloture could not be invoked on a motion to proceed, he lamented that, “in
the final analysis, the Senate has no effective cloture rule at all.”158

The Truman Administration realized that liberalization of cloture was es-
sential to civil rights, and therefore supported an effort in 1949 to allow cloture

cizing Democrats’ failure to accomplish proposed changes. See Helen Dewar & Kenneth Cooper, 103rd
Congress Started Fast But Collapsed at Finish Line, WasH. Posr, Oct. 9, 1994, at Al. For instance,
Republicans filibustered a bill to apply employment laws to Congress in late 1994 and then the Republi-
can majority’s first order of business in January 1995 was to pass the very bill they it had just filibus-
tered, thus claiming credit for reforming Congress. See Kenneth J. Cooper, House Sends Congressional
Compliance Bill to Clinton, WasH. Posr, Jan. 18, 1995, at A4; Helen Dewar, Quick Action Planned for
Ambitious Hill Agenda, WasH. PosT, Jan. 3, 1995, at A4.

156. Democratic leadership in the 104th Congress was reportedly less committed than the Repub-
licans of the 103d to the filibuster as a tool of minority power. See Dewar, supra note 155, at Al.
Despite the changed emphasis, Democrats filibustered Republican bills. See Helen Dewar, Senate
Blocks Damages Limit in Civil Suits, WasH. Post, May 5, 1995, at Al (limits on punitive damages in
civil suits); Helen Dewar & Kenneth J. Cooper, Hill Leaders Vow Action on Anti-Terrorism Bill, WAsH.
Posr, Apr. 25, 1995, at A6 (discussing the Democratic attempts to block Republican repeal of assault
weapons ban); Helen Dewar & Eric Pianin, Balanced Budget Amendment Losing Democrats, GOP
Senators Say, WasH. Post, Feb. 4, 1995, at A4 (discussing Democratic attempts to block the balanced
budget amendment); Digess, WasH. Post, Mar. 30, 1995, at D10 (discussing Democratic threats to
filibuster Republican repeal of Davis-Bacon Act).

157. Republicans may also have been reluctant to advocate majority rule in the Senate because the
Republican leadership in the House was trumpeting its new House rule requiring a three-fifths vote for
tax increases. The rule was supposed to “make it virtually impossible to raise taxes.” Andrew Taylor,
Budget-Amendment Vote Likely 1o Be First Up, 52 Cong. Q. WxLy. Rep. 3331, 3331 (1994). The three-
fifths rule prompted all sorts of partisan wrangling and litigation. See, e.g., Skaggs v. Carle, 898 F.
Supp. 1 (D.D.C. 1995) (charging the House rule as unconstitutional); Alissa J. Rubin, Democrats Hope
Tax-Raising Rule Will Come Back to Haunt GOP, 53 Cong. Q. WKLY. Rep. 2045 (1995) (describing
partisan struggles which erupted over the three-fifth rule).

158. Senate Filibuster Rule, 21 Cong. Q. WKLY Rep. 11 (1963); see SENATE CLOTURE RULE,
supra note 38, at 20.



210 STANFORD LAW REVIEW [Vol. 49:181

on any pending business. The proposal was extremely controversial and was
enacted only after a compromise increased the number of votes required to
sustain cloture from two-thirds of those present and voting to two-thirds of the
entire Senate. But the rules still did not permit cloture on a motion to change
Senate rules. Finally, in 1959, the Senate amended Rule XXII to allow cloture
by a two-thirds vote even on a motion to change the rules.!>® In 1975, the
Senate again liberalized cloture by reducing the number of votes needed to
invoke cloture from two-thirds of those present to three-fifths of the entire
Senate, 160 )

Shortly after the Senate eased the requirement for cloture in 1975, the post-
cloture filibuster became a problem. Senators discovered they could filibuster
even after the Senate had voted for cloture by exploiting loopholes in the limits
on post-cloture debate. After freshmen Senators Metzenbaum and Abourezk
angered the majority leader by conducting an impressive post-cloture filibuster
of natural gas price deregulation, the Senate in 1979 amended Rule XXII to
restrict the ability of members to delay after cloture.’6? In 1986, the Senate
further restricted post-cloture filibusters by reducing the total time allowed for
debate after cloture.

During debates on many of these amendments to Rule XXII, filibuster op-
ponents, notably senators allied with the struggle for civil rights, argued that the
supermajority requirement for changing Rule XXII was unconstitutional. Their
principal argument was that at the beginning of a new Congress a majority of
the Senate could adopt all new rules, including a change to the cloture rule, by
majority vote.162 They argued that under Article I, Section 5 of the Constitu-
tion, which provides that “each House may determine the rules of its proceed-
ings,” a majority of the Senate has the right to adopt whatever rules it wants at
the beginning of each new Congress.!93 The filibuster opponents further ar-
gued that it is constitutionally impermissible for one Congress to bind a subse-
quent Congress, and cited several Supreme Court cases in support.164
Furthermore, they noted that one of the first items of business the House ad-
dresses in each new Congress is the adoption of rules that will govern its pro-

159. See SenaTE CLOTURE RULE, supra note 38, at 20-25.

160. See id. at 32.

161. See OLESZEK, supra note 20, at 259. Prior to the 1979 amendment, although the rule limited
post-cloture debate to one hour per senator, the time spent on quorum calls and the reading of amend-
ments was not charged against the hour. See id. Because there was no overall limit on the time for post-
cloture consideration, post-cloture procedural maneuverings could impose significant delays. During
the Metzenbaum-Abourezk filibuster, 500 amendments had been offered to the bill pre-cloture. The
filibustering senators called each up for consideration, and demanded that each be read in full, thereby
managing to delay a final vote for a week after cloture. See Oppenheimer, supra note 107, at 409. The
1979 amendment imposed an overall 100-hour cap on post-cloture proceedings and restricted the calling
up of amendments. See SENATE CLOTURE RULE, supra note 38, at 35, 60. The 100 hour limit was
reduced to 30 hours in 1986. See note 130 supra.

162. See 121 Cong. Rec. 756 (1975) (statement of Sen. Pearson); 107 Cong. Rec. 235 (1961)
(brief in support of cloture reform). Rule V provides that “[t]he rules of the Senate shall continue from
one Congress to the next Congress unless they are changed as provided in these rules.” SENATE RuLes,
supra note 2, at 5.

163. 107 Cong. Rec. 235-36 (1961).

164. See id.
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ceedings during that Congress.165 Until the new rules are adopted, the House
operates under “general parliamentary procedure,” which allows a simple ma-
jority vote to decide an issue or close debate.166 If this policy existed in the
Senate, a majority could adopt rules that would allow a majority to end debate.

Filibuster opponents made other arguments as well. With respect to the
long-held Senate practice of acting as if its rules were binding from Congress to
Congress, the filibuster opponents asserted that acquiescence in the past does
not constitute a waiver or loss of power to adopt rules by majority vote.167
They also noted that the Senate has always believed it must start most of its
business anew at the beginning of each Congress. This practice, they con-
tended, rather than the fact that only one-third of the Senate seats are open to
change each election, ought to determine whether a majority of the Senate can
adopt new rules at the beginning of a new Congress.168

The filibuster opponents based their final argument on the text of the Con-
stitution. Pointing to five circumstances in which the Constitution expressly
requires a supermajority for legislative action, they argued that majority rule is
a constitutional requirement for both houses of Congress except where the Con-
stitution explicitly provides otherwise.16® They asserted that the proceedings of
the Constitutional Convention supported the view that the Framers intended
majority rule except where the Constitution specifies a supermajority, and that
majority rule is a fundamental principle of republican government.170

165. Usnally the House simply adopts the rules that were in effect during the preceding Congress
with some amendments. See, e.g., 139 Cone. Rec. H35-H54 (daily ed. Jan. 5, 1993) (debate and votes
relating to the adoption of House rules for the 103d Congress).

166. See 107 Cone. Rec. 239 (1961).

167. See 121 Cona. Rec. 762 (1975) (statement of Sen. Mondale).

168. See id. One of the few exceptions to this practice are treaties, which remain before the
Senate indefinitely until acted upon. See SENaTE Comm. oN RuLEs & Apmm., 102d ConG., SENATE
ManuAL CONTAINING THE STANDING RULES, ORDERS, Laws, AND RESOLUTIONS AFFECTING THE Busl-
NEss OF THE U.S. SENATE 64-65 (Comm. Print 1992) (Rule XXX).

169. There are seven instances where the Constitution explicitly requires a two-thirds vote. See
U.S. Consr. art. I, § 3, cl. 6 (Senate’s guilty verdict on impeachments); U.S. Consr, art. I, § 5, cl. 2 (the
expulsion of 2 member from either house); U.S. Consr. art. I, § 7 (both houses overriding a presidential
veto); U.S. Consr. art. I1, § 2, cl. 2 (Senate’s ratification of a treaty); U.S. Consr. art. V (both houses
proposing a constitutional amendment); U.S. Const. amend. XIV, § 3 (to remove disability from con-
gressional service of those who participated in insurrection); U.S. Consrt. amend. XXV, § 4 (determina-
tion of presidential disability).

An additional textual argument is the provision that the Vice President may vote in the Senate only
if “they be equally divided.” U.S. Consr. art. I, § 3, cl. 4. The constitutional provision giving the Vice
President no vote in the Senate “unless they be equally divided” implies reliance on the parliamentary
principle of lex majoris partis. For an evaluation of these arguments, see text accompanying notes 340-
347 infra.

170. See 107 Cone. Rec. 240 (1961) (brief in support of the proposition that a majority of the
Senate has the power to amend its rules at the beginning of a new Congress). The Senate has considered
arguments based on something other than democratic theory and constitutional notions of majority rule.
For instance, during the fight over filibusters in 1963, Senator Bourke Hickenlooper asked the Legisla-
tive Reference Service of the Library of Congress to prepare an estimate of the cost of filibusters to the
Senate. The estimated cost of printing the text of the filibuster proceedings in the Congressional Record
from 1944 to January 14, 1963 was $493,104.27; other, less tangible, costs could not be determined.
See Letter from Walter Kravitz to Sen. Bourke B. Hickenlooper 2 (Jan. 14, 1963) (on file with the
Stanford Law Review),
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Southern senators opposed to federal civil rights legislation strenuously ob-
jected to all efforts to liberalize cloture, and especially to defeat the right of the
majority to change Senate rules. They argued that the Senate is a “continuing
body” because only one-third of its membership is elected every two years;
therefore, they argued, its rules carry over from Congress to Congress. In addi-
tion, filibuster supporters asserted, the Constitution does not require the adop-
tion of new rules every two years, and if the Senate originally had the power to
adopt new rules it had lost that power through disuse.17! They also argued that
the constitutional provision requiring the election of two senators from every
state, no matter its size, was proof that the Framers did not intend the Senate to
be a majoritarian body.172

Despite these arguments, two different vice presidents during this time, act-
ing as presiding officers of the Senate, issued rulings favoring majority cloture.
In 1957, Vice President Richard Nixon ruled that the Senate could not be bound
by any previous rule “which denies the membership of the Senate the power to
exercise its constitutional right to make its own rules.”17> The Senate, how-
ever, never voted on Nixon’s opinion.174 Then, in 1969, Vice President Hubert
Humphrey issued a similar ruling, finding that a majority of the Senate had a
right to cut off debate and to proceed on changing the rules; however, the Sen-
ate voted to overturn his ruling.17> The Senate majority’s unwillingness to up-
hold the principle of majority rule might seem puzzling since the majority’s
civil rights program had been thwarted by filibusters for years. But on close
examination, it is not hard to see why the majority suddenly became nervous
about liberalizing cloture.

By 1970, the proponents of cloture liberalization—who were also the pro-
ponents of civil rights legislation—may have realized that they were not going
to get much more civil rights legislation through Congress. They may have
wanted to retain the filibuster weapon to fight conservative causes—such as
restricting busing or repealing labor laws. This might explain why, after bien-
nial efforts to ease cloture since 1957, no such effort reached the floor in 1973.
It is thus ironic that at the beginning of the next Congress in 1975, just when
interest in cloture reform seemed to dwindle, the Senate finally liberalized the
cloture rule.176

In 1975, in the wake of the Watergate scandal, filibuster opponents led by
Senator Walter Mondale introduced a motion to amend Rule XXII to authorize

171. See 103 Cong. Rec. 153-59, 177 (1957) (statements of Sen. Thurmond and Sen. Russell).

172. See id.

173. Id. at 179.

174. The Senate never voted on Nixon's opinion because it was rendered in response to a parlia-
mentary inquiry, and there is no appeal from such a response. Even if Nixon’s opinion had been appeal-
able, it would not necessarily have eliminated filibusters since a constitutional question is a debatable
issue and can therefore be filibustered. Former Parliamentarian Floyd Riddick, who worked closely
with Nixon, believed that Nixon’s actions were prompted by a desire “to placate the administration” and
not to be “reactionary as far as civil rights were concerned.” Interview with Floyd Riddick conducted by
Associate Senate Historian Donald Richie, in Washington D.C., (July 27, 1978), at 158-161 (on file with *
the Senate Historian’s Office).

175. See SENATE CLOTURE RULE, supra note 38, at 28-29.

176. See Interview with Floyd Riddick, supra note 174, at 208.
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majority cloture. Mondale moved that debate on the matter be closed upon a
vote of a majority.1?7 Majority Leader Mansfield raised a point of order, argu-
ing that the motion to close debate violated the two-thirds requirement of Rule
XXI1.178 The Senate voted to table the point of order, thereby rejecting Senator
Mansfield’s position and allowing a vote on the amendment.17? Although this
gave the majority the power to adopt a majority cloture rule, the Senate backed
away from such a radical change and instead adopted a compromise offered by
Senator Long that provided for cloture on a three-fifths vote.!80 In the process,
the Senate reconsidered and voted to sustain the Mansfield point of order, thus
establishing that a majority of the Senate would abide by the supermajority
requirement for amending Senate rules.!8!

The cloture rule was last changed in 1986, when the Senate reduced the
number of hours of postcloture consideration from 100 to thirty.182 For several
years following this change, the Senate did not consider the constitutionality of
the filibuster. Recently, however, with the increasing ideological division in
the Senate, the filibuster has reemerged as a controversial political issue.
Although most of the contemporary arguments about filibusters are not new,
the emphasis in recent debate has been on the textual constitutional arguments
and the contentions about majority rule and minority rights. Little attention has
been paid to the entrenchment issues—the inability of a current majority of the
Senate to change rules adopted by a past majority—that preoccupied the Senate
in the past.

The Senate has never formally articulated a response to the arguments
against the filibuster that have been presented over the years, not even in 1969
when it rejected Vice President Humphrey’s opinion that a majority could
change the rules. Unlike a court that must give reasons for its decisions, sena-
tors can vote, and the Senate can act, without ever officially addressing the
arguments on an issue. That leaves the filibuster in a questionable position.
Although the filibuster is well established as a part of Senate procedure, it is, at
least in its current stealth form, not part of a long tradition. And although the
Senate has rejected the constitutional questions surrounding the filibuster, it has
never provided a reasoned defense for its position.

I0. THE EFFeCTS OF FILIBUSTERS ON THE LEGISLATIVE PROCESS

The stealth filibuster’s impact on the legislative process is enormous.
Describing and evaluating its effects comprehensively and precisely is a task
that has never been done and is too large to be done here. We venture here
only to suggest several observations that seem particularly germane to our the-
sis. First, filibustering has in effect created a supermajority requirement for the
enactment of most legislation. Second, filibustering may reduce committee

177. See 121 Coxg. Rec. 4108 (1975).

178. See id. at 4370-71,

179. See id. at 4370.

180. See id. at 4370-71, 5652.

181. See id. at 5251.

182. See 132 Cong. Rec. S1752 (daily ed. Feb. 27, 1986).
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control over legislation by increasing the leverage that individual senators may
exercise over the floor agenda. These two effects certainly influence the out-
come of Senate decisionmaking, although it is unclear whether the influence
skews results in a systematic fashion.

Third, when, as in the Senate, neither party has a sixty vote majority, fili-
busters augment the influence of moderates because their votes are essential to
the success or failure of cloture motions. Fourth, the stealth filibuster, as com-
pared to its “speaking” predecessor, seems to place greater power in the hands
of party leadership in the Senate.

Finally, we briefly explore the institutional constraints on filibustering. De-
spite the many incentives for launching the stealth filibuster, political and insti-
tutional constraints prevent senators from employing the filibuster to its fullest
extent. As a result, the modern incarnation of the filibuster is not as destabi-
lizing to the legislative process as it might first appear to be.

These effects of and constraints on the stealth filibuster have implications
for understanding its majoritarian, or antimajoritarian, consequences. In assess-
ing these implications, we must keep in mind that legislative decisions do not
necessarily reflect the wishes of the majority in a simple sense. The notion that
the legislature enacts a statute that reflects the will of the majority must be
qualified in light of what we know about the role of Senate committees, parties,
and leadership in shaping the agenda and in light of the role that agenda setting
has on decisionmaking results.183 Public choice scholars theorize that the pref-
erences of a legislative majority are not the sole determinants of legislative
outcomes because, for any bill that has more than one dimension of choice,
there exists an aiternative bill that could defeat it.18% Any constitutional chal-
lenge to the filibuster based on the simple position that it prevents the enact-
ment of a bill supported by fifty-one senators must therefore confront two
problems. First, the filibuster is not alone among Senate procedures in thwart-
ing bills favored by a majority. Second, and somewhat inconsistently, the fili-
buster is not in every case antimajoritarian. Thus, even if majority rule were a
constitutional imperative (which, as we explain below, it is not), the filibuster
does not necessarily offend that principle more than, say, the committee sys-
tem.!85 And in some cases, it is not obvious that the filibuster is really an-
timajoritarian at all.

183. On strategic behavior in agenda setting, see Calivin J. Mouw & Michael B. Mackuen, The
Strategic Agenda in Legislative Politics, 86 AM. PoL. Sct. Rev. 87 (1992). On the effect of agenda
setting on legislative outcomes, see Michael E. Levine & Charles R. Plott, Agenda Influence and Its
Implications, 63 Va. L. Rev. 561, 564 (1977); Richard D. McKelvey, Intransitivities in Multidimen-
sional Voting Models and Some Implications for Agenda Control, 12 J. Econ. THEORY, 472, 480-81
(1976); Kenneth Shepsle & Barry R. Weingast, When Do Rules of Procedure Matter?, 46 J. PoL. 206,
206 (1984).

184. For explanations and critiques of public choice theories of legislative behavior, see generally
DonaLD P. GReeN & AN SHAPIRO, PATHOLOGIES OF RaTiONAL CHOICE THEORY (1994).

185. The equation of political legitimacy with majority rule is of course a vast oversimplification
of the large and complex question of the role of majority rule in democratic government. See generally
MaroriTiEs AND MiNorrTiES (John W. Chapman & Alan Wertheimer eds., 1990) (a collection of essays
on the challenges of pluralism and democracy).
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A. A Supermajority Requirement

The widespread use of filibusters or threats of filibusters has effectively
increased the number of votes it takes to enact legislation from fifty-one (or
fifty plus the vice president’s vote) to sixty.186 Whereas the filibusters of the
past were mainly the weapon of last resort, now filibusters are part of daily life.
As we saw in Part I, this is not because, if push came to shove, every single
piece of legislation would be filibustered. Rather, due to a chronic shortage of
floor time, Senate leadership is generally unwilling to bring to the floor any
legislation that does not enjoy a sufficient majority to overcome a filibuster
when one is or may be threatened. Since the institutionalization of the two-
track system in the 1970s, therefore, it often takes a supermajority to get legis-
lation or a nomination through the Senate.!87 Thus, it is the stealth aspect of
the filibuster that permits its widespread threat to constitute an effective
supermajority requirement for much Senate action.

One whole category of Senate business is, however, exempt from filibuster
threat: the budget process. Under the congressional legislation governing the
budget, all budget reconciliation legislation is considered under procedural
rules that strictly limit the time for debate and other procedural delay.188 Rec-
onciliation bills cannot be filibustered because the time for debate is strictly
limited by statute. They cannot be delayed by excessive amendments because,
when the time for debate expires, the Senate votes on all filed amendments
without any debate and then immediately on the reconciliation bill itself.189
Because of the streamlined procedures for reconciliation bills, senators often
try to draft proposed legislation as a reconciliation bill to prevent filibusters.
The recent welfare “reform” and Medicaid legislation enacted in the 104th
Congress both were reconciliation bills and thus were immune from filibuster-
ing.190 A significant portion of the Senate’s business is now being conducted

186. See Calmes, supra note 108, at 2116. This supermajority requirement may not be a recent
development. In 1974, when it took a two-thirds vote to invoke cloture, Senator Kennedy complained
that Senate decisionmaking “is turning into a rule by two-thirds.” Spencer Rich, Allen a Master of New-
Style Filibuster, WasH. Posr, July 1, 1974, at A2. He claimed that “[u]nless you have two-thirds, on an
issue that really reaches at the important power bases of this country, you can’t get a vote.” Id.

187. There are, of course, exceptions. The nomination of Clarence Thomas to the United States
Supreme Court is one. Justice Thomas was confirmed by a vote of 52 to 48. See 137 Cona. Rec.
S14,704 (daily ed. Oct. 15, 1991).

An example of a filibuster that produced significant substantive changes in legislation is the 1972
filibuster of the expansion of Title VII. The prolonged Southemn filibuster forced a weakening of the
enforcement powers of the EEOC. See ORFIELD, supra note 113, at 90. For a study of other instances in
which filibusters successfully extracted changes in bills, see SINCLAIR, supra note 122, at 136.

In principle, of course, a similar give-and-take may occur under a strict majoritarian procedure:
one senator may demand, as the price of her support on bill A, that some provision be added or deleted
from bill B, or even that bill B be dropped entirely. Thus, it may not have been the filibuster alone that
blocked antilynching laws in the 1930s, but more precisely, the filibuster plus the fact that Roosevelt
needed Southem senators’ support for the New Deal. See note 102 supra and accompanying text. How-
ever, the more weapons there are at the disposal of a senator, the more likely they will be used.

188. See Congressional Budget Act, Pub. L. No. 93-944, 88 Stat. 297 (1974) (codified as
amended at 2 U.S.C. §§ 601-603, 651-658 (1996)).

189. See id.

160. See S. 1956, 104th Cong. (1996); see also, 142 Cong. Rec. S8396-04 (daily ed. July 22,
1996) (discussing welfare and medicaid reform).
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as reconciliation bills.!®1 Thus, one rather technical consequence of the preva-
lence of stealth filibusters has been to prompt the Senate to consider a substan-
tial part of its legislation under the rubric of the budget reconciliation process.

The Senate cannot prevent filibusters on all legislation simply by drafting
everything as a reconciliation bill, however. Senate procedural rules require
that reconciliation bills be germane to the federal budget.!92 The welfare and
Medicaid bills obviously fit this category because they are relevant to control of
federal expenditures. But a significant portion of the Senate’s business cannot
be shoehorned into the budget category, even through creative drafting. More-
over, as a normative matter, it is not necessarily desirable that the Senate
should use the budget process for so much legislation, simply to avoid a filibus-
ter threat.

The stealth aspect of the filibuster permits its widespread threat to consti-
tute an effective supermajority requirement for all Senate action except budget
matters. This is significant when, as in the current Senate, neither party holds a
sixty seat majority, for it enables the minority party to exert substantial control
over the legislation that reaches the floor.

The fact that senators seem to believe that filibusters have recently become
5o ubiquitous as to pose an effective supermajority requirement does not mean,
as is often asserted, that actual filibusters are in fact more prevalent now than in
the past.1®3 The data from the nineteenth century is incomplete,!94 and while
there is much better data for the last fifty years, it too has flaws.1®> The prob-
lem 1is essentially that a filibuster is a matter of intent, and the intent is often
unspoken. This is not to say that filibusters are not significant, or that they are
not more common now than they have been in the past, but only that we do not
really know whether these common perceptions are grounded in fact. The per-
ceptions themselves are significant, however, because those perceptions shape
the strategies of Senate leaders in deciding whether to take legislation to the
floor.

Thus, although it is not clear whether filibusters are more common or more
likely to be successful now than in the past, it is clear that the Senate perceives
the filibuster to be such a significant feature of the Senate’s practice that the
leadership is unwilling to proceed on any legislation that does not enjoy strong
support. The senators’ workload is so great that they simply do not have time
to wait out a filibuster. Because of the chronic shortage of floor time, there-

191. See Heidi Glenn, Budger Facelift Possible Next Year, 1996 Tax Notes 1716, 1717. Forty
percent of the Senate’s business is now being conducted as reconciliation bills (which cannot be filibus-
tered), budget resolutions (which, as concurrent resolutions, do not have the force of law), and appropri-
ation bills (which can be filibustered). See id.

192. See Pub. L. No. 93-944, § 313, 88 Stat. 297 (1974); see also 142 Cong. Rec. S8070-01
(daily ed. July 18, 1996) (discussing the Byrd Rule); 141 Cong. Rec. S16,691-01 (daily ed. Nov. 3,
1995) (same). The germaneness requirement can be waived by a vote of 60 senators. See Pub. L. No.
93-944, § 904, 88 Stat. 297 (1974).

193, See Beth, supra note 22, at 4.

194. See id. at 8.

195. The most common method of counting filibusters since the adoption of Rule XXII is to count
cloture votes. This method is unreliable because there are filibusters where cloture is not sought and
there is often more than one cloture vote per filibuster. See id. at 5-6.
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fore, if the leadership perceives a serious threat of filibuster, it negotiates to
change a bill that would not have been changed absent the threat.196 These
effects of filibusters cannot readily be measured.

Although the stealth filibuster effectively creates a supermajority require-
ment for much of the Senate’s business, it should not be singled out as ke sole
antimajoritarian procedure of the Senate.1®7 The stealth filibuster is neither the
sole cause of logrolling nor the only aspect of Senate decisionmaking proce-
dure that occurs in secret. Furthermore, it is unclear whether filibusters actu-
ally prevent the majority from enacting legislation, or how often they
successfully force amendments that would otherwise be opposed by a major-
ity.198 Legislative outcomes are necessarily the result of the Senate’s rules for
structuring the decisionmaking process,%° and such rules inevitably advantage
one sort of minority over another.2° In short, the power that the filibuster
accords individual senators works not so much against majority rule as against
other forms of minority power.

B. The Effect on Committee Power

Committees and subcommittees have significant power in both the House
and the Senate.?®! As Woodrow Wilson most famously put it, “Congress in
committees is Congress at work.”202 Senate Committees influence the content

196. See, e.g., note 187 supra.

197. It is sometimes asserted in defense of filibusters that the Senate is not a majoritarian institu-
tion by design because representation is not proportional to population. For example, the Republican
minority in the 103d Congress represented states with a total population of just over 37% of the nation’s
population; in the 104th Congress, the Republican majority represented states with just over 48% of the
population. Therefore, a Senate majority could conceivably represent far less than a majority of the
nation’s population. The mere fact that a majority of the Senate does not necessarily represent a major-
ity of the population, however, does not make the Senate antimajoritarian. Since majoritarianism can
apply to representation on the basis of geography as well as population, the majority in the Senate is a
majority of states rather than of people. Thus, it is no justification of filibustering to say that the Senate
is antimajoritarian.

198. Opponents of filibusters obviously emphasize legislation that was permanently blocked or
substantially delayed. Filibuster defenders, on the other hand, usually assert that filibusters seldom
block legislation permanently, but instead only delay it. Thus, defenders assert, rather than preventing a
determined majority from acting, filibusters merely force deliberation and sober second thoughts. As
Senator Byrd concluded in his history of the filibuster:

Delay, deliberation, and debate—though time consuming—may avoid mistakes that would be

regretted in the Iong run. The Senate is the only forum in the government where the perfection

of laws may be unhurried and where controversial decisions may be hammered out on the

anvil of lengthy debate. The liberties of a free people will always be safe where a forum exists

in which open and unlimited debate is allowed.

2 ByRp, supra note 25, at 162.

199. For the seminal works on this point, see KENNETH J. ARROW, SocIAL CHOICE AND INDIVID-
vAaL VaLues (1951); Antrony Downs, AN Economic THEORY oF DEmocracy (1957); and Mancur
Ovson, Jr., THE Locic oF CoLLecTIVE AcTioN (1965). In recent hearings on procedural reform, Con-
gress heard from political scientists concerning this literature. See Hearings, supra note 126, at 241
(citing Keith Krehbiel, Spacial Models of Legislative Choice, 8 Leais. Stup. Q. 259 (1988)).

200. A full consideration of the implications of this are beyond the scope of this paper. However,
one example is the argument that the rules that restrict floor debate and amendments favor stable, organ-
ized majorities over transitory majorities. See GREEN & SHAPIRO, supra note 184, at 98-123.

201, We refer to committees and subcommittees collectively as committees.

202. WmLson, supra note 116, at 79.
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of proposed legislation and determine what legislation reaches the floor for a
vote.203 Indeed, over the years committees and even individual committee
chairs have been able to block or channel action favored by majorities of each
body.204 Although determined majorities in both the House and the Senate can
extract legislation from reluctant committees, in both chambers it is difficult to
do and seldom accomplished.205 Furthermore, committee members also domi-
nate conference committees, which reshape legislation and resolve differences
between the House and Senate after a vote has been taken in each chamber.
Committee members’ influence in this ex post adjustment process reinforces
committee power during all stages of the process.20¢ Given the extraordinary
power of committees and committee chairs, a rule of procedure that reduces the
power of committees may counteract the antimajoritarian tendency of the com-
mittee system. The filibuster is such a rule.

Although committees held dominant power in the Senate during the post-
World War I period, political scientists generally agree that committee leaders
retain less control today2%7 and that floor activity by noncommittee members,
such as the introduction of significant floor amendments, is more common.208
The decline of committee control has resulted in a wider dispersion of power in
the Senate; a senator need not be a senior member of a key committee, or even
be on the committee, to influence legislation that the committee produces.20?
This decline of committee control may be a democratizing trend; the ability to

203. See Norman J. Omstein, Robert L. Peabody & David W. Rohde, The Contemporary Senate:
Into the 1980s, in ConGREss REconsERED 26 (Lawrence C. Dodd & Bruce 1. Oppenheimer eds., 3d
ed. 1985) (noting that “[tThe committee system is the single most important feature affecting legislative
outcomes in the Senate.”). See generally STeven S. SmitH & CHRISTOPHER J. DEERING, COMMITTEES IN
CoNGREss (1984) (explaining the workings of the committee system); Roger H. Davidson, Subcommit-
tee Government: New Channels for Policy Making, in THE NEw ConGRess 99 (Thomas E. Mann &
Norman J. Omstein eds., 1981) (discussing the power of subcommittees in policymaking). The public
choice literature on committees is critiqued in GREEN & SHAPIRO, supra note 184, at 116-46.

204. Among the most famous examples of the power of a committee to block legislation favored
by a majority of the Senate was the Judiciary Committee of the 1950s and early 1960s, which, under the
chairmanship of James Eastland, was the graveyard of many civil rights bills. The Civil Rights Act of
1964 became law in part because the Senate sponsors of the bill introduced it directly on the floor
without committee consideration in order to bypass Eastland’s committee. See WHALEN & WHALEN,
supra note 98, at 132-35.

205. See OLEszEk, supra note 20, at 133-38, 231-34.

206. See Kenneth A. Shepsle & Barry R. Weingast, The Institutional Foundations of Committee
Power, 81 Am. PoL. Sci. Rev. 85, 94-100 (1987).

207. See generally, RicHARD E. FENNO, JR., CONGRESSMEN IN CoMmrTTEES (1973) (discussing the
goals that motivate committee members); SmitH, supra note 20, at 86-130 (discussing the evolution of
decisionmaking in the Senate); Richard Fleisher & Jon R. Bond, Beyond Committee Control: Committee
and Party Leader Influence on Floor Amendments in Congress, 11 Am. PoL. Q. 131 (1983) (explaining
the relationship between committees and floor amendments); Randall B. Ripley, Power in the Post-
World War II Senate, 31 J. PoL. 465 (1969), reprinted in Stupies oF ConGress 297 (Glenn R. Parker,
ed. 1985) (analyzing the dispersion of power in the Senate post-1945); Shepsle & Weingast, supra note
206, at 85 (examining how institutional structure of Congress implicates the power of committees);
Barbara Sinclair, Senate Styles and Senate Decision Making, 1955-1980, 48 J. PoL. 877 (1986) (explor-
ing how legislative styles affect policymaking). For a discussion of the evolution of decisionmaking in
the Senate, see SMITH, supra note 20, at 86-130.

208. See, e.g., Fleisher & Bond, supra note 207, at 154; Sinclair, supra note 207, at 882-84.

209. See Ormstein, et al., supra note 203, at 29; Ripley, supra note 207, at 316.
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exercise power does not depend on one’s formal position and a2 majority favor-
ing legislation cannot be thwarted by a handful of influential committee chairs.

Filibusters may counteract some committee dominance; they offer a means
to reduce the control that committees have on the Senate’s agenda and out-
put.2!® Senators often use filibusters either to block legislation favored by a
committee or to force changes rejected by a committee.?11 Anecdotal evidence
of this phenomenon may be found in Senator Alan Simpson’s 1993 defense of
Republican filibusters. He attributed these filibusters to Democrats having de-
nied the Republicans a fair hearing in the committee process. If Democrats
“stiff the minority in committee,” he said, “you know what [the minority is]
going to do. . . . They are going to come here to the floor of the U.S. Senate,
where they have an opportunity to put in their amendment.”2!2 Simpson’s
comment illustrates that the anarchic individualism of filibusters can be moder-
ated only when other changes in the legislative process incorporate dissenting
voices in some acceptable way.

The extent of the power-spreading effect of filibusters is difficult to judge,
even speculatively. If the filibustering senator wishes to see a different form of
legislation on the subject enacted, committee members, as members of the con-
ference committee, may retain substantial power because of their role in recon-
ciling the Senate and House bills.2!3 ¥f the senator simply wants no legislation
enacted, however, a filibuster may be extremely effective in derailing a com-
mittee proposal. Thus filibusters, depending on the circumstances, counteract
the antimajoritarian aspects of the committee system.

Whether the rise of the filibuster is a cause or an effect of this dispersion of
power remains debatable. A series of influential studies of the Senate of the
1950s suggests that filibustering is a consequence of a dispersion of power in
the Senate, the cause of which was a change in Senate norms brought about in
part by the increased national prominence of senators.?2!4 Among the tradi-
tional norms of Senate behavior were the norms of “apprenticeship” (the idea
that junior senators should not be infiuential), “specialization™ (the idea that
senators should become experts in a few subjects and defer to the judgments of
others in areas outside their expertise), and “reciprocity” (the idea that senators
should not push their individual powers too far). The consensus view among

210. There are however, some aspects of committee power that filibusters do not alter. Two
examples come to mind. First, committees exercise significant oversight power over Executive branch
agencies and filibusters cannot directly control this power. Second, committees operate as gatekeepers
controlling what laws reach the floor for a vote; the power to block legislation tends to preserve the
status quo. See, e.g., Arthur Denzau & Robert Mackay, Gatekeeping and Monopoly Power of Commit-
tees: An Analysis of Sincere and Sophisticated Behavior, 27 Am. PoL. Sci. Rev. 740, 745-48 (1983).
Filibusters generally only reinforce the committee ability to protect the status quo.

211. Cf. David E. Price, Congressional Committees in the Policy Process, in CONGRESS RECON-
SIDERED, supra note 203, at 161, 169 (noting that committees are “a corrective to congressional
individualism™).

212. 139 Cong. Rec. S14,644 (daily ed. Oct. 28, 1993).

213. On the power of committee members in the conference committee process, see Shepsle &
Weingast, supra note 206, at 94-100. .

214. See, e.g., DoNaLD R. MATTHEWS, U.S. SENATORS AND THEIR WORLD (1960); WHITE, supra
note 25.
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scholars in the field of legislative studies is that these norms generally describe
the behavior of most senators most of the time, but that the norms of appren-
ticeship and reciprocity seem to have decayed in the last twenty years.2!> To
the extent that these norms once controlled Senate behavior, their decay would
explain the rise in filibustering and the corresponding reduction of the power of
senior committee chairs.

The availability of the filibuster played a role in the transformation of
norms. The filibuster is not itself an incentive to greater individual activism;
the incentives arise from changes in the Washington political community, a
change in the nature of senatorial elections that makes financial support, includ-
ing out-of-state contributions, increasingly more significant, and an increase in
the opportunities for junior senators to attain national prominence. But the fili-
buster is a means to these ends, and without the filibuster, it would be more
difficult for an individual senator not on a relevant committee to be a key
player in shaping legislation.

Having said all this, we can only conclude that the relationship between
committees, the filibuster, and majoritarianism is complex.216 Although the
change of Senate norms has resulted in greater floor activism by senators, this
does not mean that a majority necessarily controls. The scarcity of time and the
costs of obtaining information prevent senators from becoming fully involved
in every bill, particularly given the complexity of much of the legislation before
the Senate today.2'” Thus, even today, the Senate makes crucial decisions
without a large portion of the membership participating.21®8 Although political
scientists disagree about the continuing significance of committees, one study
has shown that participation is still concentrated in the leadership of the com-
mittee and in the subcommittee with jurisdiction.?!° Because the Senate contin-
ues to value committee expertise, theorists predict that it will continue to defer

215. See, e.g., David W. Rohde, Norman J. Ornstein & Robert L. Peabody, Political Change and
Legislative Norms in the U.S. Senate, 1957-1974, in Stupies oF ConGress 147-88 (Glenn R. Parker ed.,
1985). For the change in Senate norms brought about by liberal senators in the 1960s and early 1970s,
see MicHAEL FoLEy, Tue NEW SENATE: LIBERAL INFLUENCE ON A CONSERVATIVE INSTITUTION, 1959-
1972, at 118-69 (1980).

216. See e.g., Lawrence C. Dodd, Congress, the Constitution, and the Crisis of Legitimation, in
CONGRESS RECONSIDERED, supra note 203, at 390.

217. The increased quantity and complexity of Congress’ work is both a cause and a consequence
of the enormous growth in congressional staff, which has had significant effects on the legislative pro-
cess. See Michael H. Malbin, Delegation, Deliberation, and the New Role of Congressional Staff, in
Tue New CONGRESS, supra note 203, at 134.

218. See C. Lawrence Evans, Participation and Policy Making in Senate Committees, 106 PoL.
Sci. Q. 479, 488 (1991). Bur see Sinclair, supra note 207, at 898 (“The typical senator offers large
numbers of floor amendments and is litle concemned with whether the bill at issue originated in a
committee on which he serves. The intercommittee reciprocity . . . is clearly dead. Specialization also
seems to have lost its hold. . . . [S]enators participate on a broad array of issues.”). The difference of
opinion between these two authors seems to be one of degree: Sinclair found much greater activism by
noncommittee members in the 1980s than in the 1950s, but Evans noted that current activity is still
dominated by subcommittee members.

219. See Evans, supra note 218, at 488.
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to committee recommendations even when it could grapple with an issue
itself.220

In sum, the filibuster is but one of a number of mechanisms for minority
vetoes in Congress.??! These forms of the minority veto have three policy
repercussions: (1) a bias in favor of the status quo; (2) a possible increase in
vague or ill-considered legislation enacted at the last minute (because minority
vetoes delayed the measure for most of the session); and (3) an increased use of
omnibus bills that are more difficult for minorities to block or change.222 Of
course, filibusters are not solely to blame for legislation being enacted hurriedly
at the end of a session. Moreover, to the extent that filibusters force intense
negotiation between the majority and the minority, filibusters may actually
prompt more careful consideration of statutory language than a bill might
otherwise receive. And the threat of a filibuster is not the only incentive for
drafting legislation as an omnibus bill; legislative deals are easier to arrange if
all the components can be enacted in one bill because it reduces the risk of
defection in Congress and veto by the President.22? Nevertheless, minority ve-
toes, including filibusters, tend to perpetuate the status quo even when the ma-
jority would prefer a change, and contribute to legislative ontcomes that may
not reflect the preferences of the majority. In addition, to the extent that minor-
ity vetoes cause an increase in omnibus bills that combine a large number of
disparate policy decisions, they may contribute to incoherence in legislative
outcomes.?24

C. Orther Effects of the Stealth Filibuster

Two other possible effects of the filibuster merit further study, although
there is, as yet, insufficient empirical data to conclusively attribute these effects
to it. One effect of the filibuster, at least in the 103d and 104th Congresses, has
been the enhancement of the importance of moderates of both parties. Gener-
ally, senators at the ideological extremes are more likely to filibuster and to
refuse a compromise to end a filibuster. For example, when Democrats were in
control in the 103d Congress, conservative Republicans were most likely to
filibuster. The sixty-vote requirement for cloture had an important effect on the
power of the moderate members of the Republican party. Because the Republi-
cans had forty-four members in the 103d Congress, conservatives could not

220. See Daniel Diermeier, Commitment, Deference, and Legislative Institutions, 89 Am. PoL.
Sct. Rev. 344, 351 (1995).

221. In addition to filibustering, a minority can block a bill in the committee or subcommittee of
either the House or the Senate, or block it by the Senate Majority Leader’s failure to schedule the bill for
floor action, or on the floor. See Roberta Herzberg, Blocking Coalitions and Policy Change, in Con-
GRESS AaND PoLicy Crange 201, 206-13 (Gerald C. Wright, Jr., Leroy N. Rieselbach & Lawrence C.
Dodd eds., 1986).

222, See id. at 217-20.

223. On legislative structures that facilitate enforcement of bargains regarding votes, see Barry R.
Weingast & William J. Marshall, The Industrial Organization of Congress; or, Why Legislatures, Like
Firms, Are Not Organized as Markets, 96 J. Por. Econ. 132, 140 (1988).

224. See Herzberg, supra note 221, at 219-20. On the power of minority factions in American
politics, see Nelson W. Polsby, Coalition and Faction in American Politics: An Institutional View, in
Parry CoaLrrions 1N THE 1980s 153-178 (Seymour Martin Lipset ed., 1981).
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afford to lose more than three Republican cloture votes unless they could pick
up the support of Democratic moderates. “There’s no question that the filibus-
ter and the need to get sixty votes to end it puts enormous power in the hands of
six to ten moderates in both parties,” said Senator J. James Exon, 2 moderate
Democrat.??5 In the 103d Congress, Republican moderates voted with Demo-
crats to end Republican filibusters only on the condition that the filibustered
bills were modified in certain ways.226 The same phenomenon occurred in the
104th Congress—the Republican majority could enact legislation over
threatened Democratic filibusters only if they could pick up some Democratic
votes, causing the deletion of some of the most conservative provisions.???
Thus, the filibuster has made the Senate a significant impediment to unfettered
action by both liberal and conservative majorities.

Of course, this phenomenon is not unique to filibustering. When a legisla-
tive body governed by majority rule is factionalized, without any party com-
manding enough votes to prevail on an issue, one faction must gain votes from
another to pass a bill. The swing votes do not necessarily have to be the
moderates though; in some parliaments a relatively extreme faction might hold
the balance of power. In the recent Senate, however, the swing votes tended to
come from a group of political moderates of both parties. We do not claim that
the enhancement of the power of moderates that senators have attributed to the
sixty-vote rule’is an inherent characteristic; we only claim that the rule had that
effect in recent Congresses because an identifiable group of political moderates
held the balance of power on many issues.?28

Moreover, in addition to increasing the power of moderates, the filibuster
seems to place key decisionmaking authority in the hands of the Senate major-
ity and minority party leadership. When the stealth filibuster replaced the tradi-
tional speaking filibuster, the party leadership acquired a more important role in
the use and control of filibustering than the leadership had during the era of
speaking filibusters. When filibustering consisted of one senator or a group of
senators holding the floor through prolonged debate, the intervention of party
leadership was not necessary to initiate or prolong the filibuster. Now, a fili-
buster simply consists of conveying a message to the leadership of some sena-
tors’ intent to block legislation should it arrive on the floor. Thus, a filibuster
exists only if the leadership recognizes it.

225. Helen Dewar, Senate’s Republican Moderates: Filibuster Busters, WasH. Posr, July 29,
1993, at A7.

226. See id. According to one former staffer interviewed by the authors, five or six moderate
Republican senators shaped significant aspects of the health care, campaign finance reform, and
MotorVoter legislation on the Senate floor because their votes were crucial for cloture. See Telephone
interview with Elizabeth Garrett (October 1996).

227. See Helen Dewar, Regulatory Bill Illustrates GOP Drive, Difficulties, WasH. PosT, July 15,
1995, at A7.

228. The Presidential veto and the need for a two-thirds vote to override it may have a similar
effect on the power of moderates. See generally William N. Eskridge, Jr. & John Ferejohn, The Article
I, Section 7 Game, 80 Geo. L.J. 523, 528-32 (1992) (discussing the importance of views of the median
legislator and pivotal voter in veto override votes). The Eskridge-Ferejohn model might be modified to
take account of the pivotal voter in a cloture vote situation.
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Because the Senate leadership is determined by party, filibusters are now
heavily associated with the minority party rather than with individual senators
or ideological and geographic factions. For instance, most people today could
not identify a master filibusterer in the current Senate the way that the public in
the past could identify LaFollette, Long, or the Dixiecrats of the 1950s and
1960s. These two effect of the filibuster—enhancing the power of moderates
and of the party leadership—are very significant for the Senate’s daily opera-
tions. But they are difficult to connect to policy outcomes either generally or in
particular cases. Moreover, as a normative matter, we cannot say whether these
developments are positive or negative in the abstract, whether they will make
the Senate more or less efficient, fair, democratic. We say only that these are
among the many significant effects of the stealth filibuster.

D. Constraints on Filibustering

Given the incentives for filibustering and the changes in Senate norms that
allow more unrestrained filibustering, one might wonder why the Senate does
not grind to a complete halt. We see two reasons. First, the special procedural
rules for budget reconciliation legislation allow the Senate to act on budget
matters with reduced opportunities for minority obstruction. Second, there are
significant incentives for senators to refrain from using all the power that the
filibuster theoretically gives. The empirical literature descending from the
quasi-sociological studies of congressional behavior of the 1950s provides one
explanation of why senators do not use the power of the filibuster to its full
potential. This literature uniformly notes an increase in floor activity, but de-
tects continuing limits on obstructive behavior.22? In this view, the rise in fioor
activity is attributable to a decline in traditional Senate norms of apprenticeship
and deference to committees.230 At the same time, however, the surviving
norms of courtesy and reciprocity continue to constrain filibustering. Although
these norms may have suffered on account of the angry, partisan rhetoric in the
104th Congress, senators nevertheless have reason not to ignore each other’s
interests and expertise.?3!

The public choice literature that models incentives for opportunistic behav-
ior also sheds light on the constraints on filibustering. This theoretical litera-
ture on “structure-induced equilibrium” predicts that the legislative process
should be chaotic; majorities favoring legislation produced in committee should
disintegrate when the bill reaches the floor because members of the coalition
supporting the bill would have a strong incentive to engage in opportunistic
behavior.232 Despite this expectation, empirical studies of Congress continue

229, SINCLAIR, supra note 122, at 132-39; SmitH, supra note 20, at 88-93; Sinclair, supra note
207, at 898.

230. Rohde et al,, supra note 215, at 151-67; Sinclair, supra note 207, at 898.

231. Evans, supra note 218, at 488; Shepsle & Weingast, supra note 206, at 86-90; Barry R.
Weingast, Floor Behavior in the U.S. Congress: Committee Power Under the Open Rule, 83 Am. PoL.
Scr. Rev. 795, 795-96, 798-800 (1989).

232. See Weingast, supra note 231, at 795-96, 798-800.
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to show that committee bills tend to survive on the floor.233 Explaining this
divergence between theory and reality, recent public choice models of legisla-
tive behavior focus on the sanctions imposed on obstructive behavior and on
the institutional power that leadership enjoys.23* In addition, the literature the-
orizes the incentives for legislatures to defer to committee expertise, which
committees have an incentive to develop because of the expectation of defer-
ence.?3> Based on these factors, we believe that individual senators may not
push their filibustering prerogatives to their limits because the structure and
culture of the Senate impose constraints on the use of the filibuster.

In sum, the filibuster may tend to reduce committee control and to disperse
power broadly within the Senate. In this sense, it counteracts the an-
timajoritarian aspects of the committee system. At the same time, however, the
filibuster gives power to the minority and adds to the antimajoritarian aspects
of the institution. Further, the filibuster also seems to enhance the power of the
leadership and moderates of both parties. Yet, sanctions on filibustering may
moderate its uses. These various and somewhat contradictory tendencies
should counsel caution in making any sweeping generalizations, but it is safe to
say that the filibuster’s effect on the Senate is not, on balance, clearly
antimajoritarian.

IV. Is THE FiLiBUSTER CONSTITUTIONAL?

Article I of the Constitution defines Congress’ procedures and powers, but
does not mention the possibility of a filibuster. But as explained in Part II,
there are strong textual arguments that the filibuster is unconstitutional. The
Constitution’s procedures for adopting laws assume that a majority vote in each
house would be sufficient to enact a law, and the Constitution expressly out-
lines those situations where supermajority votes are required.236 Additionally,
it can be argued that the filibuster is inconsistent with the general constitutional
commitment to majoritarianism.237

However, the constitutionality of the filibuster is more complicated than
simply evaluating the strength of these arguments. First, there are serious
doubts as to whether a court could reach the merits of a constitutional chal-
lenge. The government would be sure to move to dismiss any challenge to the
constitutionality of the filibuster on justiciability grounds,238 by arguing that

233. See id. at 795, 797-98.

234. See id. at 796. Keith Krehbiel, in Unanimous Consent Agreements: Going Along to Get
Along, 48 J. PoL. 541 (1986), explains why senators agree to unanimous consent agreements despite
strong temptations to object.

235. See Diermeier, supra note 220, at 351. The theoretical public choice literature is, however,
quite weak in acknowledging the role of socialpsychology in social role and group affiliation. See, e.g.,
GRrEEN & SHAPIRO, supra note 184, at 141-42.

236. See text accompanying notes 340-361 supra.

237. See text accompanying notes 362-372 supra.

238. Indeed, this is exactly what the government did in the one known case where there was a
constitutional challenge to the filibuster. Page v. Dole, No. 93-1546 (D.D.C. Aug. 18, 1994), vacated as
moot, No. 94-5292, 1996 WL 310132 (D.C. Cir. May 13, 1996) (per curiam). The district court dis-
missed the challenge for a lack of standing, but the D.C. Circuit dismissed the case as moot. Similarly, a
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the challenge poses a nonreviewable political question and that the plaintiff
lacks standing because any injury from a filibuster is highly speculative. Also,
senators named as defendants in any challenge to the filibuster would argue that
they have absolute immunity to suit under the Speech and Debate Clause of
Article I of the Constitution.

Moreover, even if these problems could be overcome, and a court did ulti-
mately reach the issue of the constitutionality of the filibuster, two distinct con-
stitutional questions would arise. The first is whether the filibuster is
inherently unconstitutional by effectively requiring a vote of sixty senators to
enact any law. Is Senate Rule XXII unconstitutional in requiring that there be a
three-fifths vote of the Senate to close debate on a pending matter?

The second constitutional issue is more subtle: Is it unconstitutional for the
Senate to follow a procedure whereby a two-thirds vote is required to change
Senate Rule XXII? If this requirement is unconstitutional, then a majority vote
would be sufficient to change Rule XXII and the Senate could modify or even
eliminate the filibuster.

A. Could a Court Decide the Constitutionality of the Filibuster?

The repeated failure of efforts to adopt majority cloture or to permit a ma-
jority to change Rule XXII suggests that it is unlikely that the Senate will de-
cide on its own that the filibuster is unconstitutional.23° Therefore, judicial
action will be needed for the filibuster to be ruled unconstitutional. The gov-
ernment, however, would likely move to dismiss any lawsuit challenging the
constitutionality of the filibuster on three independent grounds: that the consti-
tutionality of the filibuster is a nonjusticiable political question; that the plain-
tiffs lack standing to bring the suit; and that the Speech and Debate Clause
immunizes senators from being sued as to their votes.

1. The political question doctrine.

The political question doctrine refers to allegations of constitutional viola-
tions that the federal courts will not adjudicate or decide, even though all of the
jurisdictional and other justiciability requirements are met.24®¢ The Supreme
Court has held that constitutional interpretation in some areas are “political
questions” and should be left to the politically accountable branches of govern-
ment: the President and Congress.?4!

constitutional challenge to the House rule requiring a supermajority vote for tax increases was dismissed
for lack of justiciability. See Skaggs v. Carle, 898 F. Supp. 1 (D.D.C. 1995).

239. See text accompanying notes 171-181 supra.

240. For a detailed discussion of the political question doctrine, see ERwin CHEMERINSKY, FED-
ERAL JurispicTION 142-66 (2d ed. 1994).

241. There is an on-going debate among scholars as to whether there should be a political question
doctrine. Compare Martin Redish, Judicial Review and the “Political Question,” 79 Nw. U. L. Rev.
1031 (1985) (arguing against the political question doctrine) with ALEXANDER M. BickeL, THE LeasT
Dangerous Branch: THE SupReME COURT AT THE Bar or PoLrmics 183-98 (1962) (arguing in favor of
the political question doctrine).
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For example, the Supreme Court has consistently held that cases brought
under Article IV, Section 4, which states that “[t]he United States shall guaran-
tee to every State in this Union a Republican Form of Government,” are non-
justiciable political questions.242 It is therefore up to Congress to decide what a
“Republican Form of Government” is and whether a state has one.243 Like-
wise, the Court frequently has found that challenges to the President’s conduct
of foreign policy pose a nonjusticiable political question.244

The classic, oft-quoted, statement of the political question doctrine was pro-
vided in Baker v. Carr,2*> where the Court stated:

Prominent on the surface of any case held to involve a political question is
found a textually demonstrable constitutional commitment of the issue to a
coordinate political department; or a lack of judicially discoverable and man-
ageable standards for resolving it; or the impossibility of deciding without an
initial policy determination of a kind clearly for nonjudicial discretion; or the
impossibility of a court’s undertaking independent resolution without expres-
sing lack of the respect due coordinate branches of government; or an unusual
need for unquestioning adherence to a political decision already made; or the
potentiality of embarrassment from multifarious pronouncements by various
departments on one question.246

Based on these criteria, there are two primary arguments that a challenge to
the constitutionality of the filibuster poses a political question. One is that such
a challenge to congressional self-governance would express a lack of respect
due to a coordinate branch of government. The other is that there is a textually
demonstrable constitutional commitment to Congress to make its own rules.

As to the former, on several occasions the Court has considered whether the
political question doctrine prevents federal court review of congressional deci-
sions concerning its legislative processes. A review of the cases indicates that a
constitutional challenge to the filibuster should not be declared a nonjusticiable
political question on this basis. Because of the need for an external check to
ensure compliance with the Constitution, the Court rightly has been willing to
hear claims that Congressional procedures are unconstitutional.

In all but one case the Court has held challenges to Congressional proce-
dures justiciable. The exception was Field v. Clark, in which the Court dis-
missed a claim that a section of a bill passed by Congress was omitted from the
final version of the law authenticated by the Speaker of the House and the Vice
President and signed by the President.?4? The Court emphasized that judicial
review was unnecessary because Congress could protect its own interests by
adopting additional legislation. It is precisely the inability of members of Con-

242. See, e.g., Pacific States Tel. Co. v. Oregon, 223 U.S. 118, 133 (1912); Taylor & Marshall v.
Beckham, 178 U.S. 548, 578-79 (1900); Luther v. Borden, 48 U.S. (7 How.) 1, 42 (1849).

243. See Luther, 48 U.S. at 42.

244. See, e.g., Goldwater v. Carter, 444 U.S. 996, 1002 (1979) (plurality opinion); Chicago & S.
Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948); Oetjen v. Central Leather Co., 246 U.S.
297, 302 (1918).

245. 369 U.S. 186 (1962).

246. Id. at 217.

247. See 143 U.S. 649 (1892).
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gress to protect their own interests that distinguishes the filibuster from Field v.
Clark. A majority of the Senate cannot adopt additional legislation to remedy
the filibuster’s harms because of the sixty votes needed for cloture and the two-
thirds margin required to change the Senate’s rules.

Indeed, in several more recent cases the Supreme Court rejected motions to
dismiss challenges to Congressional self-governance on political question
grounds. These decisions indicate that the Court will decide constitutional ob-
jections to congressional procedures when there is reason to believe that inter-
nal congressional mechanisms are inadequate to deal with the problem.
Perhaps the most important case rejecting the application of the political ques-
tion doctrine to judicial review of internal congressional decisions is Powell v.
McCormack.?*3 In 1967, the House of Representatives refused to seat Repre-
sentative Adam Clayton Powell, even though he had been elected by his con-
stituents. A House subcommittee found that Powell deceived Congress by
presenting false travel vouchers for reimbursements and made illegal payments
to his wife with government funds. Powell and thirteen of his constituents
sued, arguing that the refusal to seat him was unconstitutional because Powell
had been properly elected and met all of the requirements stated in the Consti-
tution for service as a representative. Although he was not seated at all during
that term of Congress, he was reelected in 1968 and eventually seated in
1969.249

The defendants argued that the case posed a political question, citing Arti-
cle I, Section 5, which provides that each house of Congress shall “be the Judge
of the Qualifications of its own Members.”?59 But the Court held that the
House of Representatives had discretion only to determine if a member met the
qualifications stated in Article I, Section 2—that is, the requirements of age,
citizenship, and residence.>s! Because Powell’s exclusion was not based on
these requirements, but on other factors, the Court held that it had authority to
review the case.252 The Court saw its decision as necessary to protect the in-
tegrity of the democratic process, by ensuring that people are allowed to select
their legislators.253

248. 395 U.S. 486 (1969).

249. The Supreme Court held that Powell’s suit was not moot because his claim for back pay for
the time in which he was not seated remained a live controversy. See id. at 498-500.

250. U.S. Coxsr. art. I, § 5, cl. 1. The Constitution specifically provides that each house of Con-
gress may, by a vote of two-thirds of its members, expel a member. See U.S. Consr. art. I, § 5, cl. 2.
However, the Court noted that the issue in Powell v. McCormack was not expulsion; rather it was
exclusion. See 395 U.S. at 507 n.27.

251. See id. at 548 (concluding “that Art. 1, § 5, is at most a “ ‘textually demonstrable commit-
ment’ to Congress to judge only the qualifications expressly set forth in the Constitution.”) (citations
omitted).

The Court recently relied on Powell to declare unconstitutional a state law that limited access to the
ballot for candidates for the United States House of Representatives and the United States Senate after
they had served a specified number of terms. See United States Term Limits v. Thornton, 115 S. Ct.
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The defendants urged the Court to dismiss the case rather than risk conflict
with another branch of government.25¢ The Court rejected the argument that
such considerations should infiuence its ruling: “Our system of government
requires that federal courts on occasion interpret the Constitution in a manner at
variance with the construction given the document by another branch. The al-
leged conflict that such an adjudication may cause cannot justify the courts’
avoiding their constitutional responsibility.”233

More recently, in United States v. Munoz-Flores, the Court refused to apply
the political question doctrine to bar a challenge to a federal assessment.256
The issue in Munoz-Flores was whether the statute requiring the assessment
violated the Origination Clause of the Constitution,?57 which provides that
“[a]ll bills for raising [r]levenue shall originate in the House of Representa-
tives.”?58 The federal statute required courts to collect a monetary assessment
on any person convicted of a federal misdemeanor. A lower court held that the
assessment was unconstitutional because the bill for the assessments arose in
the Senate and not the House.?>® The government argued that the House’s
passage of the assessment bill implied it did not believe the bill violated its
constitutional prerogatives; any finding by the Court that the law was unconsti-
tutional would imply disrespect for the House’s determination.26® Justice
Thurgood Marshall, writing for the Court, rejected this argument: “[D]isrespect
[for congressional determinations of a bill’s constitutionality] . . . cannot be
sufficient to create a political question. If it were, every judicial resolution of a
constitutional challenge to a congressional enactment would be impermissi-
ble. . . . On the contrary, this Court has the duty to review the constitutionality
of congressional enactments,”26!

Most recently, in U.S. Department of Commerce v. Montana, the Court re-
jected the government’s argument that Congress’ selection of an apportionment
method presented a political question not subject to judicial review.262 The
Court noted that “frJespect for a coordinate branch of Government raises spe-
cial concerns not present in our prior cases, but those concerns relate to the
merits of the controversy rather than to our power to resolve it.”’263

These cases strongly suggest that the Supreme Court will not likely deem a
challenge to the constitutionality of the filibuster a political question based on a
judicial need to defer to congressional self-governance. The Supreme Court
repeatedly has refused to dismiss allegations of constitutional violations simply
because they involve judicial review of congressional procedures. Nor should
the Court dismiss such claims; the Constitution requires the judiciary to be a

254. See id. at 548.
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check on the unconstitutional impulses of Congress. In fact, if Congress adopts
a clearly unconstitutional procedure for enacting laws, the judiciary must act to
ensure the limits in the Constitution are observed.

A second argument why the political question doctrine should preclude a
challenge to the filibuster is based on the second element of the Baker v. Carr
formulation: there is a “textual . . . commitment” to the Senate to decide its
own rules.264 Article I, Section 5 provides that the Senate has the power “to
determine the rules of its [p]roceedings.”2%5 Thus any constitutional challenge
to the filibuster is arguably a political question because it involves the Senate’s
express constitutional power to make its own rules.

The Supreme Court’s decision in Nixon v. United States?S6 provides some
authority for this position. At issue in Nixon was the constitutionality of the
Senate’s procedure for trying persons who have been impeached.267 Walter
Nixon, a federal judge, had been impeached by the House of Representatives
for making false statements to a grand jury. However, he refused to resign
from the bench and continued to collect his judicial salary even while in prison.
After the House impeached Nixon, the Senate, in accord with its rules, created
a committee to hear the evidence against Nixon and to make a recommendation
to the full Senate. The committee followed this procedure and recommended
Nixon’s removal from office. The entire Senate followed this recommendation
by voting for Nixon’s removal.268

Nixon contended that the Senate’s rule and procedures violated Article I,
Section 3 of the Constitution, which provides that the “Senate shall have the
sole power to try all [ijmpeachments.”2%® Nixon argued that this meant that the
entire Senate had to try him and that the use of a committee to hear testimony
and make a recommendation was unconstitutional.

Writing for the Court, Chief Justice Rehnquist, found that Nixon’s suit
posed a nonjusticiable political question.270 The Court pointed to the language
and structure of Article I, Section 3 as strong evidence of a textual commitment
to leaving removal procedures in the hands of the Senate.2’! The Court distin-
guished Powell by noting that granting the Senate unreviewable impeachment
power would not infringe other constitutional provisions.?72

In light of Nixon, the argument against judicial review of the filibuster is
that Article I, Section 5 allows the Senate to make all rules concerning debate
and cloture. The Constitution says nothing about a limit on debates in either
the House or the Senate, and this always has been a matter dealt with by the
rules of each chamber. Thus, the textual commitment of rulemaking to each
house makes any challenge to the rules a nonjusticiable political question.

264. 369 U.S. 186, 217 (1962).
265. U.S. Consr. att. I, § 5, cl. 2.
266. 506 U.S. 224 (1993).

267. See id. at 226.

268. See id. at 228.
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270. See Nixon, 506 U.S. at 238.
271, See id. at 229-33,

272, See id. at 237.
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However, Nixon is distinguishable from a challenge to the filibuster in at
least two ways. First, as noted in Nixon, other constitutional provisions limit
the ability of each house to make procedural rules.2’2 Thus, as the Court noted
in United States v. Ballin, a house of Congress “may not by its rules ignore
constitutional restraints or fundamental rights.”??4 For example, it would be
unconstitutional and justiciable if the Senate were to adopt a rule that prevented
African-Americans from speaking on the floor of the Senate. Likewise, it
would be unconstitutional for Congress to pass a law with a provision prevent-
ing it from being changed except by a 90 percent vote in the future.?’> The
Court would likely regard a challenge to such a law justiciable because the
entrenchment of the law violates basic constitutional principles limiting the
ability of one Congress to bind another.276

In other words, each chamber of Congress has complete discretion to make
its own rules as long as the rules do not violate the Constitution. The Court
should be as willing to adjudicate constitutional objections to the filibuster as it
would be to adjudicate a challenge to any other Senate rule with potential con-
stitutional infirmities.

Second, Nixon is distinguishable from a constitutional challenge to the fili-
buster because the Nixon Court declined to intervene for reasons specific to the
impeachment process. The Court explained that the Framers likely intended
that there would be two proceedings against officeholders charged with wrong-
doing: a judicial trial and legislative impeachment proceedings.?’7 The Court
concluded that the Framers created two forums to eliminate the risk of bias that
judicial review of the Senate’s procedures might introduce.?’® The Framers
saw impeachment as the only legislative check on the judiciary; judicial in-
volvement in reviewing the impeachment process would therefore undercut this
goal.2’? In contrast, judicial review of the filibuster does not raise the concern
that the judiciary will act in an institutionally self-interested manner.

On the contrary, it is the political process itself that makes judicial review
essential. As discussed above, it is unlikely that the political process will ever
address the constitutional issue. Previous attempts in the Senate to declare
Rule XXII unconstitutional have been unsuccessful,280 and it would be difficult
for either party ever to achieve the two-thirds margin required to change Rule
XXTI. The political party that is in the minority in the Senate always has a
strong incentive to continue the filibuster rule. The filibuster allows the minor-
ity to block legislation favored by the majority and tremendously increase the
minority’s power and bargaining strength. Therefore, even if one political
party has two-thirds of the seats in the Senate, the filibuster rule is extremely
unlikely to be changed: a party with such control of the Senate would have a

273. See id.
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271. See Nixon, 506 U.S. at 234.

278. See id.
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280. See text accompanying notes 139-181 supra.
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filibuster-proof majority, and it would probably continue the rule to protect
itself against the day when it might again become the minority party.

The need for judicial review of the filibuster is thus similar to why the
Court ultimately concluded that challenges to malapportioned state legislatures
were justiciable.?8! The political process was not going to remedy malappor-
tionment because those who controlled the process benefitted from it.282 Judi-
cial review was therefore essential to uphold the Constitution and promote
democratic rule.?83 The filibuster, like malapportionment, is unlikely to be cor-
rected by the political process, and its elimination would further majoritarian
decisionmaking.

In sum, the political question doctrine should not preclude the courts from
reviewing the constitutionality of the filibuster and of Senpate Rule XXII. To
the contrary, as expressed in Marbury v. Madison,>3* the central purpose of
judicial review is to ensure that the political branches of government observe
the limits contained in the Constitution.285 Chief Justice John Marshall wrote:
“If an act of the legislature, repugnant to the Constitution, is void, does it,
notwithstanding its invalidity, bind the courts, and oblige them to give it effect?
. .. It is emphatically the province and duty of the judicial department to say
what the law is.”286 Allowing the Senate to make an unconstitutional rule and
precluding all judicial review as a political question would make the limits of
the Constitution meaningless.

2. Standing.

Standing is the second major obstacle to judicial review of the constitution-
ality of the filibuster. Who, if anyone, has standing to challenge the filibuster
rule?

The Supreme Court has interpreted Article II of the Constitution as requir-
ing that a plaintiff seeking to sue in federal court must meet three requirements:

It is by now well settled that “the irreducible constitutional minimum of stand-
ing contains three elements. First, the plaintiff must have suffered an ‘injury in
fact’—an invasion of a legally protected interest which is (a) concrete and
particularized, and (b) actual or imminent, not conjectural or hypothetical.
Second, there must be a causal connection between the injury and the conduct
complained of. . . . Third, it must be likely, as opposed to merely speculative,
that the injury will be redressed by a favorable decision.”287

281. Cf. Baker v. Carr, 369 U.S. 186, 248 (1962) (Douglas, J., concurring); id. at 258-59 (Clark,
1., concurring).

282, See Louis H. Pollak, Judicial Power and the “Politics of the People,” 72 YaLe L.J. 81, 88
(1962).

283. In fact, Chief Justice Earl Warren said that the reapportionment cases were the most impor-
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In light of these requirements, a constitutional challenge to the filibuster
would face a number of standing problems. First, it would be difficult to
demonstrate that a person is injured by a rule that allows debate to continue in
the Senate. Since the failure to cut off debate is arguably an injury only if it
prevents a particular law from being enacted, it may be “conjectural” to assume
that the law would be adopted but for the filibuster. Second, it is difficult to
characterize the filibuster as the cause of the harm suffered by not adopting
legislation. For example, the Southern filibuster of the Civil Rights Act of
1964 was not the cause of racial discrimination. The harm was already there;
the filibuster, at most, prevented the enactment of a remedy.

The third criterion for standing, redressability, would also present a prob-
lem: It is inherently speculative whether declaring the filibuster unconstitu-
tional would remedy the harm. Even without the filibuster, there is no
assurance that the Senate would pass the measure. Indeed, even if the bill
passed the Senate, it still could be defeated in the House, derailed in a confer-
ence committee, or vetoed by the President.

Moreover, even if a plaintiff could meet these requirements, the Court has
said that plaintiffs lack standing if they present generalized grievances and as-
sert injuries “shared in substantially equal measure by all or a large class of
citizens.”?%8 Thus, a citizen challenge to the constitutionality of the filibuster
would seemingly present a generalized grievance because the filibuster affects
all or most other citizens in society. The Court has dismissed other challenges
to Congress’ failure to follow constitutionally required procedures for this very
reason. In United States v. Richardson, the Court held that a plaintiff challeng-
ing the constitutionality of statutes providing for the secrecy of the Central
Intelligence Agency’s budget lacked standing because his case presented a gen-
eralized grievance.?8° The plaintiff alleged that the secret budgets violated the
Constitution’s requirement for a regular statement and account of all expendi-
tures.2°0 The Court found that the plaintiff was “seeking to employ a federal
court as a forum in which to air his generalized grievances about the conduct of
government.”291

Similarly, in Schlesinger v. Reservists Committee to Stop the War, the Court
dismissed a lawsuit challenging the constitutionality of the military reserve
membership of various members of Congress.??2 In Schilesinger, the plaintiffs
argued that Article I, Section 6 of the Constitution prevents a senator or repre-
sentative from holding civil office and sought to enjoin members of Congress
from serving in the military reserves.293 The Court concluded that the plaintiff
lacked standing because the alleged violation “would adversely affect only the

288. Warth v. Seldin, 422 U.S. 490, 499 (1975); see also Lujan, 504 U.S. at 573-74 (holding that
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January 1997] THE FILIBUSTER 233

generalized interest of all citizens in constitutional governance.”?*4 Such a
generalized interest was too abstract to satisfy Article II's standing
requirements.2%>

In light of these cases, the government would likely argue that the filibuster
injures all citizens in the same way and therefore any lawsuit challenging it
must be dismissed on standing grounds. The government is sure to move to
dismiss the case as an attempt to use the federal courts as a forum for genera-
lized grievances.

In fact, the only known lawsuit challenging the constitutionality of the fili-
buster was dismissed on standing grounds.?°¢ In Page v. Dole, the plaintiff, a
private citizen, alleged that the Senate’s failure to end debate on President Clin-
ton’s economic stimulus package in April 1993 injured him and that similar
filibusters in the future would harm him.?°? The plaintiff contended that the
filibuster was unconstitutional because it diluted the power of the Democratic
majority in the Senate.298

The U.S. District Court for the District of Columbia dismissed the case on
standing grounds. While the cause was on appeal, the Republicans gained a
majority in the Senate. In light of this change in majority party, the Court of
Appeals vacated the district court’s order and remanded the case with instruc-
tions to dismiss the complaint as moot.2°> The court reasoned that the “Demo-
cratic majority . . . and [the plaintiff] as its supporter are not now allegedly
being injured the rule.”300

Undoubtedly, standing will be an issue in any suit challenging the constitu-
tionality of Rule XXII. But it is possible to envision some suits that could be
distinguished from these cases involving either generalized grievances or spec-
ulative injuries. For example, an individual who could show a personal and
unique injury from a particular filibuster might have standing to sue if there
were clear evidence that a majority of the Senate would pass the measure but
for the filibuster. Imagine the strongest case: The President nominates a wo-
man to be Chief Justice of the Supreme Court and a group of senators filibuster,
openly declaring that they believe that a woman never should hold the position.
Imagine, too, that fifty-nine senators are on record supporting the nomination
and have even voted for cloture.

Under these facts, the nominee would meet the standing requirement. First,
the individual has suffered a personal injury—gender discrimination. Her law-
suit would not be presenting a generalized grievance because her injury is dis-
tinct from all others in the population. Second, the filibuster is the “but for”

294. Id. at 217.

295. See id. at 227.

296. Page v. Dole, No. 94-5292, 1996 WL 310132, at *1 (D.C. Cir. May 13, 1996) (per curiam),
vacating No. 93-1546 (D.C.C. Aug. 18, 1994). The United States District Court dismissed on standing
grounds and the United States Court of Appeals for the District of Columbia Circuit vacated on moot-
ness grounds.

297. Page v. Dole, No. 93-1546 (D.C.C. Aug. 18, 1994), at 5-18.

298. See id.

299. Page, 1996 WL 310132, at *1.

300. Id.
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cause of her injury. Finally, her injury would be remedied if Rule XXII is
declared unconstitutional.

In Duke Power Co. v. Carolina Environmental Study Group, the Court ap-
proved exactly this type of “but for” causation as sufficient for standing.3°! In
Duke Power, the Supreme Court concluded that the plaintiffs had standing to
challenge the Price-Anderson Act, which limited liability of utility companies
in the case of a catastrophic accident.302 The Court reasoned that “but for” the
Price-Anderson Act, the nuclear reactor would not be built, and thus the reactor
would not harm the plaintiffs through its radiation emissions and thermal pollu-
tion.303 Similarly, the nominee for Chief Justice in the above hypothetical
would be confirmed “but for” the filibuster. This should be sufficient for
standing.

The hypothetical is important because it reveals that there is no inherent
reason why all challengers to Rule XXII would lack standing. Instead, standing
will need to be evaluated on a case-by-case basis.

This hypothetical plaintiff could argue that her inability to obtain considera-
tion—a vote—on a measure favored by a majority of the senators injured her.
An analogy can be drawn to the Court’s definition of injury in equal protection
cases. In Northeastern Florida Chapter of the Associated General Contractors
of America v. City of Jacksonville, Florida, the Supreme Court held that white
contractors had standing to challenge an affirmative action program even
though they could not show that they would have received public works con-
tracts in the absence of affirmative action.304 The Court said that the injury
was in the denial of the ability to be considered for the contracts.30 Justice
Thomas, writing for the Court, explained:

When the government erects a barrier that makes it more difficult for members

of one group to obtain a benefit than it is for members of another group, a

member of the former group seeking to challenge the barrier need not allege

that he would have obtained the benefit but for the barrier in order to establish
standing.306

Likewise, the injury caused by the filibuster can be characterized as the
denial of consideration of the legislation. The plaintiff need not show that the
law would have been adopted but for the filibuster any more than the plaintiff
in an equal protection case must demonstrate that he or she would have re-
ceived the benefit absent the set aside program.

There is another type of plaintiff who could obtain standing: A member of
the Sendte might sue to challenge Rule XXII. Imagine a senator who favored a
bill that was supported by a majority of the Senate, but not the sixty votes

301. 426 U.S. 26, 81 (1976).

302. See id.

303. See id. at 74-75.

304. 508 U.S. 656, 666 (1993).

305. See id.

306. Id.; see also Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 280 n.14 (1978) (standing
to challenge set-aside in a medical school admission program does not require proof that the individual
would have been accepted; the denial of the ability to compete for all of the seats in the class is a
sufficient injury).
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needed for cloture. The senator could argue that her future vote on the legisla-
tion effectively had been nullified by the filibuster and that this is a basis for
standing.

The Supreme Court has not articulated a standard defining the circum-
stances under which it will reach the merits of suits brought by members of
Congress, but the U.S. Court of Appeals for the D.C. Circuit has addressed the
matter.3%7 The D.C. Circuit has created a two part test for evaluating Congres-
sional standing. First, the court has recently held that members of Congress
must meet the same Article I standing requirements as other plaintiffs.308
However, the court has focused on the degree to which the senator or represen-
tative has suffered a diminution of legislative influence.3%° Second, the court
has developed a doctrine of equitable discretion to dismiss certain cases which
raise separation of powers problems, even when the plaintiffs have standing.310

In evaluating the general standing requirement of personal injury within the
context of suits by members of Congress, the D.C. Circuit has held that vote
nullification is a sufficient injury to confer standing. In Kennedy v. Sampson,
for example, the court held that a senator suffered an injury cognizable for
standing purposes when the President used a “pocket veto”—that is, a veto that
occurs when the President leaves a bill unsigned at the end of a legislative
session, which denies Congress the opportunity for a potential override vote—
to obstruct the passage of a bill for which the senator had voted.3!! The court
found that the effect of the pocket veto was to nullify Senator Kennedy’s vote,
and that this constituted an injury sufficient to confer standing.312 The court
noted that its decision as to the legal validity of the pocket veto would “deter-
mine the effectiveness . . . of [Senator Kennedy’s] actions as a legislator with
respect to the legislation in question.”313

Eight years later, the D.C. Circuit clarified the degree of vote nullification
required for congressional standing in Goldwater v. Carter.31* In Goldwater,
the court held that “[t]o be cognizable for standing purposes, the alleged dimi-
nution in congressional influence must amount to a disenfranchisement, a com-
plete nullification or withdrawal of a voting opportunity; and the plaintiff must
point to an objective standard in the Constitution, statutes, or congressional
house rules, by which disenfranchisement can be shown.”315 In Goldwater, the
Court found that a Senator had standing to challenge the President’s recision of
a treaty because it nullified the Senator’s ability to vote on the issue; however,

307. See, e.g., Melcher v. Federal Open Mkt. Comm., 836 F.2d 561 (D.C. Cir. 1987), cert. denied,
486 U.S. 1042 (1988); Crockett v. Reagan, 720 F.2d 1355 (D.C. Cir. 1983), cert. denied, 467 U.S. 1251
(1984); Edwards v. Carter, 580 F.2d 1055 (D.C. Cir.), cert. denied, 436 U.S. 907 (1978).

308. See Bochner v. Anderson, 30 F.3d 156, 159-60 (D.C. Cir. 1994).

309. See, e.g., Kennedy v. Sampson, 511 F.2d 430, 436 (D.C. Cir. 1974).

310. See, e.g., Melcher, 836 F.2d at 565; Crockert, 720 F.2d at 1357.

311. 511 F.2d 430, 433 (D.C. Cir. 1974).

312. See id. at 436.

313. Id. at 433; see also Bames v. Kline, 759 F.2d 21, 26 (D.C. Cir. 1984), vacated as moot sub
nom. Burke v. Bamnes, 479 U.S. 361 (1987) (holding that members of Congress have standing to chal-
lenge pocket vetoes).

314. 617 F.2d 697 (D.C. Cir.) (en banc), vacated, 444 U.S. 996 (1979).

315. Id. at 702.
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the Supreme Court later vacated this opinion by relying on considerations of
ripeness and political question doctrine and did not address the issue of
standing,316

In subsequent cases, the D.C. Circuit has rejected the strict vote nullifica-
tion test that it developed in Goldwater, favoring instead a more lenient ap-
proach based on vote dilution. In Riegle v. Federal Open Market
Commirtee 317 for example, the court evaluated Senator Donald Riegle’s al-
leged injuries by applying “the traditional standing tests for noncongressional
plaintiffs gleaned from opinions of the Supreme Court,”318 without any men-
tion of the vote nullification standard developed in Goldwater. The court’s
departure from the Goldwater approach was confirmed in Vander Jagt v.
O’Neill 312 where the court explicitly announced that Riegle had abolished the
distinction “between allegations that a legislator’s vote had been ‘nullified’” and
allegations that the legislator’s influence has merely been diminished.”320

More recently, in Michael v. Anderson, twelve members of Congress chal-
lenged a House rule that allowed delegates from the District of Columbia and
several U.S. territories to vote in the House Committee of the Whole.32! The
injury the plaintiffs alleged was a dilution of voting strength resulting from the
voting privileges that the House rule extended to the delegates.3?? Noting that
“Vander Jagt . . . establishes that congressmen asserting such a claim have
suffered an Article II injury,” the court found that a dilution of voting strength
is sufficient injury to confer standing on a member of Congress.323

A senator challenging Rule XXII could certainly satisfy the personal injury
standard developed for congressional standing analysis in this line of cases.
Rule XXII obviously has a major impact on the effectiveness of a senator with
respect to particular legislation. Absent the rule, a senator needs to cast one of
the fifty-one votes in the majority to pass a measure. With Rule XXTI, a sena-
tor must cast one of sixty votes to end debate and pass that same measure. This
represents an even greater vote dilution than in Michael, where the addition of
five votes in a body of 435 members was sufficient injury to confer standing.324
Moreover, any alteration of Rule XXII would require approval of two-thirds of
senators present and voting, which could represent an even greater dilution of
the votes of each individunal senator.

In addition, the decisions of the D.C. Circuit indicated another potential
obstacle to any suit brought by a senator. Even where a congressional plaintiff
can show an injury adequate for standing purposes, the court may refuse to
reach the merits of the case based on the doctrine of equitable or remedial
discretion. In Riegle, for example, the court announced that it would employ

316. See id. at 703.

317. 656 F.2d 873 (D.C. Cir.).

318. Id. at 878.

319. 699 F.2d 1166 (D.C. Cir.).

320. Id. at 1168.

321. 14 F.3d 623, 626 (D.C. Cir. 1994).
322. See id.

323, Id. at 625.

324. See id. at 626.
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this doctrine, independently of its standing analysis, to dismiss a suit “[w]here a
congressional plaintiff could obtain substantial relief from his fellow legisla-
tors.”325 Riegle concerned a senator’s challenge to the constitutionality of the
appointment provisions of the Federal Reserve Act. The court recognized that
the injury asserted by Senator Riegle was sufficient for standing, but nonethe-
less dismissed the case, as it was entirely within the power of Congress to
amend the legislation in question.326 Similarly, in Crockert v. Reagan, the
court relied on remedial discretion to dismiss a suit brought by twenty-nine
members of Congress contending that the government’s aid to El Salvador vio-
lated that Foreign Assistance Act of 1991.327 In both cases, the court’s equita-
ble dismissal was predicated on the availability of a legislative remedy.

It is the absence of a means by which a majority of Congress can eliminate
the filibuster that distinguishes Riegle and Crockett. Although a legislative
remedy does exist, in the sense that Rule XXII could be modified with a two-
thirds vote of the Senate, the availability of this “remedy” presupposes the non-
existence of the injury, since it potentially requires more votes than are neces-
sary for cloture. Given the unlikelihood that a private plaintiff could establish
standing, dismissing a congressional challenge to Rule XXII would allow an
alleged constitutional violation to remain unremedied. There is simply no way
for fifty-nine senators to bring a matter to a vote in the face of determined
minority opposition, just as there was nothing Congress could have done to
challenge the pocket veto in Kernnedy v. Sampson or the recision of the treaty in
Goldwater v. Carter.

Moreover, courts have long recognized their obligation to intervene in the
face of unconstitutional behavior by the legislative branch, even when such
behavior is entirely internal to the House or Senate. Indeed, in Vander Jagt v.
O’Neill, the D.C. Circuit expressly said: “[I]f Congress should adopt internal
procedures which ‘ignore constitutional restraints or violate fundamental
rights,” it is clear that we must provide remedial action.”328

Thus, courts should be willing to reach the merits of a challenge to Rule
XXII brought by either a noncongressional plaintiff who can show that a partic-
ular filibuster imposes a specific harm, or by a member of the Senate who can
show the requisite diminution of legislative influence. By extension of this
analysis, it may be possible for a member of the House of Representatives to
gain standing to challenge a filibuster that nullifies his or her vote on a particu-
lar bill. If the House passed a bill that has presidential support, for example,
that bill would almost certainly become law if adopted by the Senate. If the bill
was stifled by a filibuster but not supported by a majority of the Senate, a
House member who voted for the bill could plausibly claim that the filibuster
effectively nullified his or her vote.

325. Riegle, 656 F.2d at 881.

326. See id. at 882.

327. 720 U.S. 1355, 1357 (D.C. Cir. 1983).
328. 699 F.2d 1166, 1170 (D.C. Cir.).
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3. The Speech and Debate Clause.

The Speech and Debate Clause of the Constitution affords members of Con-
gress absolute immunity to suits based on any of their actions within the
“sphere of legitimate legislative activity.”3?? The Supreme Court has made it
clear that this absolute immunity precludes both suits for money damages and
suits for injunctive relief.330 The Supreme Court has indicated that the Speech
and Debate Clause applies not only to words spoken in debate, but also to
voting,331 committee reports,332 resolutions,3® and any other matter which
constitutes “an integral part of the deliberative and communicative processes . .
. with respect to the consideration and passage or rejection of proposed legisla-
tion.”334 Therefore, any suit challenging the constitutionality of the filibuster is
sure to face a government motion to dismiss based on the Speech and Debate
Clause.

Yet, the Speech and Debate Clause should not preclude judicial review of
the filibuster. At most, the Speech and Debate clause prevents suits against
individual members of Congress; no suit ever has extended it to prevent suits
against the government or the Senate as a whole. Thus, the United States or the
United States Senate could be named as the defendant without running afoul of
the Speech and Debate Clause. Federal law specifically allows suits against the
United States for injunctive relief.33>

Furthermore, a plaintiff could easily avoid the problems of the Speech and
Debate Clause by simply bringing the suit against an administrative employee
of the Senate who is responsible for the certification or administration of Rule
XXII. Decisions by both the Supreme Court and the D.C. Circuit indicate that
this is possible.33¢ In Powell v. McCormack, the plaintiff was an individual
elected to the House of Representatives who was denied his seat because of
alleged fiscal improprieties.>37 His suit, challenging the House’s refusal to seat
him, named a variety of defendants, including several congressmen and the
Sergeant at Arms of the House. Although the Supreme Court dismissed Pow-
ell’s suit as to the defendant congressmen because of the Speech and Debate
Clause, it allowed the case to proceed against the Sergeant at Arms and granted
Powell relief on that basis.33® Similarly, a plaintiff seeking to challenge the
constitutionality of Rule XXII could probably avoid Speech and Debate Clause
problems by naming the Secretary of the Senate as a defendant in a suit.

329. US. ConsT. art. I, § 6, cl. 1.

330. See Eastland v. United States Servicemen’s Fund, 421 U.S. 491, 503 (1975). See generally
Robert J. Reinstein & Harvey A. Silverglate, Legislative Privilege and Separation of Powers, 86 Harv.
L. Rev. 1113 (1973) (discussing the history and scope of the Speech and Debate Clause).

331. See Gravel v. United States, 408 U.S. 606, 624 (1972); see Kilbourn v. Thompson, 103 U.S.
168, 204 (1880).

332, See Kilbourn, 103 U.S. at 204.

333, See id.

334. Gravel, 408 U.S. at 625.

335. See 5 US.C. § 702.

336. See Powell v. McCormack, 395 U.S. 486 (1969); Michel v. Anderson, 14 F.2d 623 (D.C. Cir.
1994).

337. 395 U.S. at 501-06, 550.

338. See Michael, 14 F.3d at 625.
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B. Is Rule XXII and its Entrenchment Constitutional?

There are two constitutional challenges against Rule XXII. First, filibusters
are unconstitutional because they essentially require a supermajority of sixty
votes to pass a bill in the Senate. Second, Senate rules which require a two-
thirds vote to change Rule XXII are unconstitutional. Each argument is dis-
cussed below.

1. Are filibusters unconstitutional?

The Constitution is silent on the topic of filibusters; it neither authorizes
them nor prohibits them. As discussed in Part II, the history of the filibuster is
ambiguous. Although debate was used to delay in the earliest days of the Sen-
ate, the form of the filibuster has changed greatly in recent decades.33® The
major argument that the filibuster is unconstitutional is a textual one.

One interpretation of the Constitution, based on the text and the framers’
intent suggests that majority vote in each house of Congress is sufficient to
adopt a bill. First, the Constitution is specific about the situations where more
than a simple majority is required for Congress, or a house of Congress, to
act.340 The Constitution explicitly requires a supermajority in only seven situa-
tions.341 Second, the careful enumeration of the situations where a two-thirds
vote is required is consistent with the framers’ belief that majority vote would
be sufficient for legislative action. The construction of the Constitution reflects
the basic premise that Congress would generally operate by majority rule.342

The Supreme Court’s reasoning in Marbury v. Madison343 supports this
construction of the Constitution. The Supreme Court interpreted the Judiciary
Act of 1789 as attempting to confer original jurisdiction in an instance not
described in the text of Article III.3** The Supreme Court held the Act uncon-
stitutional.345 Chief Justice John Marshall explained that the Constitution’s

339. See notes 13-157 supra and accompanying text.

340. See Cutler, supra note 13, at A23.

341. Article I, Section 3 provides that the Senate may remove an officer after an impeachment if
two-thirds of the senators concur. U.S. Consr. art. I, § 3, cl. 6. Article I, Section 5 allows either House
to expel a member if two-thirds agree. U.S. Consr. art. I, § 5, cl. 2. Article I, Section 7 provides that to
override a presidential veto requires a two-thirds vote of both the House and the Senate. U.S. ConsT.
art. I, § 7. Article II, Section 2 gives the President the power to make treaties provided that two-thirds of
the senators approve it. U.S. ConsT. art. I, § 2, cl. 2. Article V provides that for Congress to propose a
constitutional amendment both Houses must approve it by a two-thirds vote. U.S. Consr. art. V. Sec-
tion 3 of the Fourteenth Amendment provides that those who have engaged in insurrection or rebellion
cannot be elected to Congress or hold any office, but says that Congress by a two-thirds vote of both
Houses may remove such a disability. U.S. Const. amend. XIV, § 3. Finally, the Twenty-fifth Amend-
ment creates a procedure whereby Congress, by a two-thirds vote of both Houses, can determine a
President to be disabled. U.S. Const. amend. XXV, § 4. See also Benjamin Lieber & Patrick Brown,
Note, On Supermajorities and the Constitution, 83 Geo. L.J. 2347, 2350 (1995).

342. See An Open Letter to Congressman Gingrich, 104 YaLe L.J. 1539 (1995) (seventeen law
professors argue that a recently adopted House rule requiring a supermajority vote for a tax increase is
contrary to the framers’ intent and is unconstitutional).

343. 5 U.S. (1 Cranch) 137 (1803).

344. See id. at 173. Note that there is a strong argument that the provision in the Judiciary Act
pertained entirely to appellate jurisdiction, not original jurisdiction. See William W. Van Alstyne, A
Critical Guide to Marbury v. Madison, 1969 Duke LJ. 1, 14-16.

345. See 5 U.S. (1 Cranch) at 173.
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enumeration of original jurisdiction is superfluous if Congress could add to
them:
If it had been intended to leave it in the discretion of the legislature to appor-
tion the judicial power between the supreme and inferior courts according to
the will of that body, it would certainly have been useless to have proceeded
further than to have defined the judicial power, and the tribunals in which it
should be vested.346

Similarly, the argument is that the enumeration of instances where a
supermajority is required would be superfluous if Congress could require
supermajorities in other instances. Therefore, the Constitution’s listing of
seven instances where a two-thirds vote is required is seen as establishing that a
simple majority is generally sufficient for action by a House of Congress. Any
time that there is a filibuster, however, adopting a law requires 60 percent,
rather than a simple, majority. Thus, it is unconstitutional.

Other constitutional provisions further support the argument that the Con-
stitution makes a majority vote sufficient for action by the Senate. Article I,
Section 3, Clause 4 provides that the “Vice President . . . shall be President of
the Senate, but shall have no Vote, unless they be equally divided.”347 The
Vice President’s role as a tiebreaker would occur only if the Senate utilizes a
majority vote, creating a situation where the Senate could be equally divided.

Article I, Section 5 provides that “a Majority of each [House] shall consti-
tute a quorum to do Business.” The Supreme Court in United States v. Ballin
held that “the act of a majority of the quorum is the act of the body. This has
been the rule for all time.””348

Article I, Section 7 provides that if the President vetoes a bill, Congress can
override the veto by a two-thirds vote of each House. The assumption is that
the requirement for a supermajority to override a veto implies that less than
two-thirds would be necessary to adopt the law initially. It is presumed that the
framers thought that a majority vote of each House would pass a bill and then a
two-thirds vote would be needed if there was a veto.

It can be argued that all of these textual provisions establish that the Senate
must follow a majority vote rule, except in those instances where the Constitu-
tion specifically provides otherwise. Rule XXII thus would be unconstitutional
in that it requires a supermajority of sixty votes to end debate and in practical
effect requires sixty votes to adopt legislation any time there is a filibuster.

Although this textual argument is strong, there are several responses that
are persuasive. Because the text is silent about the vote needed to stop debate
or pass a law, Congress has the option to set the voting requirement. The
enumeration of seven instances where a supermajority vote is required does not
mean that these are the only instances where such a supermajority vote is per-
missible. It is equally consistent with the text to read it as requiring

346. Id. at 174.

347. See Cutler, supra note 13, at A23 (discussing how the clause only requires a majority vote for
all areas of legislation but ones that are constitutionally specified).

348. 144 U.S. 1, 6 (1891).
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supermajority votes in at least these instances, but leaving it to Congress in
other situations to decide the required voting margin. Where the text enumer-
ates a requirement, it must be followed, but otherwise, Congress may decide
the voting rule.

In other words, just as the Framers imposed a specific voting rule when
they wanted, they could just as easily have created a general majority voting
rule. Those who argue that the filibuster is unconstitutional want to make the
Constitution’s silence into an argument for a majority vote rule.34° But to the
contrary, the silence means that nothing in the Constitution precludes Congress
from identifying other areas where it wants to follow a supermajority voting
rule.330

Nor does the provision allowing the Vice President to break ties necessarily
mean that the Constitution envisions majority rule in all instances. The provi-
sion could simply mean that the Vice President should break ties when a major-
ity vote rule is followed and the Senate is equally divided. The Constitution’s
solution for a particular contingency, a tie, only means that the framers wanted
to deal with that possibility. It does not mean that the framers necessarily had
any opinion about how often the possibility would arise. Professors McGinnis
and Rappaport explain: “The Vice President Voting Clause, however, does not
begin to support a majority rule requirement. The clause simply reflects the
Framers’ reasonable assumption that the houses would often choose to use ma-
jority rule and that majority rule would be the default rule applied when no
other procedure was adopted.”35!

Furthermore, a supermajority voting rule does not mean that the Vice Presi-
dent’s tie breaking role is superfluous. As mentioned above, several constitu-
tional provisions expressly require supermajority votes in the Senate; no one
would suggest that these render the clause that creates the Vice President’s role
in breaking ties completely meaningless. Rather, they indicate that the framers
did not intend that the Vice President potentially be able to break a tie for all
bills; they provided the tie-breaking provision for the instances where it was
needed.

Likewise, the clause declaring that a majority is a quorum only creates the
basic rule for when a House of Congress can do business. It does not say
anything about the vote margin necessary to end debates or pass legislation.
Quite the contrary, it is telling that the Framers chose to specify that a majority

349, See, e.g., Cutler, supra note 13, at A23.

350. See John O. McGinnis & Michael B. Rappaport, The Constitutionality of Legislative
Supermajority Requirements: A Defense, 105 Yare L.J. 483, 486-89 (1995). Professors McGinnis and
Rappaport offer a powerful example as to why silence in the Constitution should not be interpreted as
precluding unenumerated practices:

The Constitution requires each house to keep a journal, but no one would argue that this

provision disables each house from directing under its Rules of Proceedings Clause that other

kinds of records of its proceedings also be printed. The Constitution requires the President to
report on the “State of the Union,” but no one would argue that he is constitutionally disabled
from sending messages to Congress on other subjects.

Id. at 488.
351. Id
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vote was sufficient for a quorum, but did not specify the vote required to cutoff
debate or to adopt a law.352

The clause allowing Congress to override a veto by two-thirds of both
Houses does not specify what initial vote is required to pass a bill. Anything
less than two-thirds would preserve the distinction between initial passage of a
bill and votes to override a veto. Therefore, even if Rule XXII is understood to
create a 60 percent rule for adopting a law, it in no way would violate the spirit
or letter of Article I, Section 7, which says that a two-thirds vote overrides a
veto.

A second major problem with the textual argument is that Article I, Section
5 specifically provides: “Each House may determine the Rules of its Proceed-
ings.”353 Therefore, textual authority exists for Congress to make rules con-
cerning matters such as the length of debate. Rule XXII does not require sixty
votes to adopt a law; it only requires sixty votes to end debate. Passing a bill
still requires only a simple majority. Therefore, Rule XXII both is an exercise
of Congress’ power to make rules for its operation and is completely consistent
with the principle that a majority is sufficient to pass a law.354

In fact, the Senate’s ability to make rules concerning its procedures would
even permit it to enact a rule that required a supermajority in order to pass a
bill. Obviously, one important rule for any proceeding is the voting principle to
be followed. Article I, Section 5 empowers Congress to decide this and articu-
lates no limit on Congress’ ability to devise the voting rules that it chooses
except in the few areas where there are explicit constitutional provisions.

Third, the filibuster’s long history makes the textual argument highly ques-
tionable.355 At best, the textual argument indicates that there are two alterna-
tive readings of the Constitution: one way requires a majority vote in the
Senate to be sufficient and the other allows Congress to decide the voting rules
to be followed.35¢ The above analysis suggests that there is nothing in the text

352. Professors McGinnis and Rappaport note:

[Tihere is nothing strange about requiring a majority for a quorum but permitting a chamber to

require a supermajority to pass legislation. The Framers had reason to treat the two situations

differently, because preventing a minority from defeating a quorum may be understood as far
more important than preventing a minority from impeding legislation. A minority that at-
tempts to block legislation must confront the many political pressures that induce legislatures

to behave reasonably, such as debate, deliberation, and publicity. By contrast, a minority that

defeats a quorum will be much less vulnerable to these pressures because the failure to estab-

lish the quorum will prevent the operation of the legislature and simultaneously frustrate the

political dynamics that constrain the legislators’ behavior.
Id. at 487 n.14.

353. U.S. Consrt. art. I, § 5.

354. See McGinnis & Rappaport, supra note 350, at 485 (arguing that 2 supermajority voting
requirement for enacting tax legislation is constitutional because of the clause authorizing each house to
make rules for its proceedings). But see An Open Letter to Congressman Gingrich, supra note 342, at
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note 4, at C7.
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of the Constitution to establish that the former is the only permissible
interpretation.

History strongly suggests that allowing Congress to implement a
supermajority voting rule is constitutionally acceptable. The Supreme Court
long has declared that historical practice is relevant in evaluating constitutional-
ity. In McCulloch v. Maryland, in upholding the constitutionality of the Bank
of the United States, Chief Justice John Marshall contended that historical ex-
perience supports the constitutionality of a practice.357 This argument reap-
pears consistently throughout Supreme Court opinions. In United States v.
Midwest Oil Co., the Court declared that a “long-continued practice, known to
and acquiesced in by Congress, would raise a presumption that the [action] had
been [taken] in pursuance of its consent.”358 In Youngstown Sheet & Tube Co.
v. Sawyer, Justice Felix Frankfurter expressed the view that a “systematic, un-
broken, executive practice, long pursued to the knowledge of the Congress and
never before questioned . . . may be treated as a gloss on ‘executive power’
vested in the President.”35® In Dames & Moore v. Regan, the Court approv-
ingly invoked Justice Frankfurter’s words in upholding an executive agreement
to lift a freeze on Iranian assets in the United States as a part of a deal to have
American hostages there released.30 As described in Part I, the filibuster has
a long history.36! Requiring a supermajority vote to end debate is supported by
well-established historical practice in the Senate. As such, it is incorrect to
read the ambiguous textual provisions as making the filibuster inherently
unconstitutional.

The third argument that the filibuster is unconstitutional is premised on a
claimed constitutional principle of majoritarianism. Although the textual provi-
sions described above might be invoked to support this view, the majoritarian-
ism argument is based more on the underlying philosophy and overall structure
of the Constitution.362 There is support for the proposition that the framers of
the Constitution articulated a philosophy of majority rule. Alexander Hamilton,
in Federalist 22, declared that “the fundamental maxim of republican govern-
ment . . . requires that the sense of the majority should prevail.”363 James
Madison similarly remarked: “If a faction consists of less than a majority, re-
lief is supplied by the republican principle, which enables the majority to defeat

357. 17 U.S. (4 Wheat.) 316, 401 (1819). In his holding, Chief Justice John Marshall stated:
It has been truly said, that this can scarcely be considered as an open question, entirely unprej-
udiced by the former proceedings of the nation respecting it. The principle now contested was
introduced at a very early period of our history, has been recognized by many successive
legislatures, and has been acted upon by the judicial department, in cases of peculiar delicacy,
as a law of undoubted obligation,
Id. at 401.
358. 236 U.S. 459, 474 (1915).
359. 343 U.S. 579, 610-11 (1952) (Frankfurter, J., concurring).
360. 453 U.S. 654, 686 (1981).
361. See text accompanying notes 22-182 supra.
362. For a discussion of this type of constitutional argument, see generally CHARLES BLACK,
STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL LAw (1969).
363. THE FeperaListT No. 22 (Alexander Hamilton).
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its sinister views by regular vote.”364 Contemporary commentators also echo
the view that majority rule is the central principle of American democracy.365

There are, however, many serious flaws with this argument. First, a general
commitment to majoritarianism is not necessarily a commitment to a 50 percent
voting rule in all instances. As described above, the Constitution includes sev-
eral provisions that require supermajority votes for legislative action.

Second, the Constitution does not enshrine a commitment to majority rule
in all instances such that all deviations from majoritarianism are unconstitu-
tional. Almost all of the institutions created by the Framers of the Constitution
reflect a distrust of majorities.366 The President is chosen by the electoral col-
lege and not by a majority of the popular vote. Senators initially were chosen
by state legislatures and always have been allocated equally among the states
regardless of their population size. The federal judiciary has life tenure and
never is directly democratically accountable.

Moreover, many aspects of contemporary government are not strictly
majoritarian. As discussed in Part IIT, countless aspects of Congressional pro-
cedure—from the power of committees to the ability of senators to place holds
on matters—are not consistent with majority rule, at least in its simplistic form.
Administrative agencies and regulatory bodies exercise tremendous power even
though they are not majoritarian or democratically accountable in any direct
way. It thus cannot be said that the Constitution embodies a principle of major-
itarianism that must be followed in all instances.

In fact, the Supreme Court has expressly rejected the argument that the
Constitution requires simple majority rule and has allowed legislatures to devi-
ate from such rule. Gordon v. Lance states this point clearly.367 West Virginia
law required that political subdivisions may not incur bonded indebtedness
without the approval of 60 percent of the voters in a referendum election.368
The Supreme Court upheld the West Virginia law, even though it violated the
principle of majority rule.36° Chief Justice Burger, writing for the Court, said:
“Certainly any departure from strict majority rule gives disproportionate power
to the minority. But there is nothing in the language of the Constitution, our
history, or our cases that requires that a majority always prevail on every
issue.”370

The point is not that majoritarianism is an unimportant value in the Ameri-
can system of government; obviously it is of enormous significance. Rather,
the point is that majoritarianism is not a universal principle of American gov-

364. Tue FeperaLisT No. 10 (James Madison).

365. Professor John Hart Ely, for example, argues that rule by the majority “is the core the Ameri-
can governmental system.” JouN HarT ELy, DEMocracY anD DisTrUST 7 (1980).

366. Nor was this arrangement accidental. The Framers were very distrustful of majority rule. In
the Federalist Papers, James Madison repeatedly expressed distrust for majority rule. The Framers did
not embrace simple majority rule, but rather tried to shield their government from it. See, e.g., THE
Feperavrist No. 10 (James Madison).

367. 403 U.S. 1 (1971).

368. See id. at 2.

369. Seeid. at7.

370. Id. até.
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ernment such that all deviations from it are unconstitutional. It thus cannot be
said that Rule XXII is unconstitutional simply because it requires sixty votes,
instead of fifty-one, to end debate.

The filibuster is unconstitutional only if it offends some other constitutional
principle besides majoritarianism. Because some deviations from majoritarian-
ism are permissible and others impermissible, this principle cannot, by itself, be
used to determine when procedures are unconstitutional. Therefore, other prin-
ciples must be used in evaluating constitutionality.

However, no other viable constitutional arguments seem to exist. Filibus-
ters, for example, cannot be attacked on the ground that they are arbitrary and
unreasonable, rendering them unconstitutional. Reasonable people can differ as
to whether it is desirable to have a strong presumption in favor of allowing
debate to continue.

Finally and perhaps most importantly, it is unclear whether the filibuster
actually violates the principle of majority rule. As we explain above, although
Rule XXIT imposes an effective supermajority requirement for much of the
Senate’s action, it is not clear that its overall effect is, on balance, an-
timajoritarian.371 Specifically, the filibuster may partially counteract other
nonmajoritarian aspects of Senate practice, such as the power of the committees
and committee chairs, and the process of scheduling floor time for debate.372

2. Is the entrenchment of the Filibuster Rule unconstitutional?

There is another, stronger argument against the constitutionality of the cur-
rent Senate rules regarding the filibuster: Rule XXII greatly limits the ability
of future Senates to change current rules. The House of Representatives adopts
new rules every Congress by majority vote.373 Because the entire membership
of the House is determined every two years, the House is not considered to be a
continuing body.374 In contrast, the Senate considers itself to be a continuing
body because only one-third of the Senate seats are the subject of election
every two years. As a result, the Senate’s rules continue; they are not newly
adopted with each new session of Congress. Specifically, Senate Rule V pro-
vides: “The rules of the Senate shall continue from one Congress to the next
Congress unless they are changed as provided in these rules.”37>

The continuation of the Senate’s rules means that it is extremely difficult
for the Senate to modify or abolish Rule XXII. Unless the majority party has
sixty seats in the Senate, the minority party can always successfully filibuster

371. See text accompanying note 197-201 supra.

372. See text accompanying notes 210-214 supra.

373. See RuLes or THE House oF RepreSENTATIVES, H.R. Doc. No. 103-342, at 768 (1995).
Rule XXII incorporates the rules of parliamentary practice composed in Jefferson’s Manual adopted in
1837 to the extent they are not inconsistent with the standing rules and orders of the House and the joint
rules of the Senate. See JEFFERSON, supra note 35. Section 388 of Jefferson’s Manual states that “Con-
gress may not by law interfere with the constitutional right of a future House to make its ownrules. ...
[and] one House may not continue its rules in force to and over its successor.” Id. at 184.

374. See, e.g., Gojack v. United States, 384 U.S. 702, 706 n.4 (1966) (stating that House practice
is to adopt its rules at the beginning of each Congress).

375. SeNATE RULEs, supra note 2, at 4.
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any effort to change the Rule. Because the filibuster enormously increases the
minority’s power and gives it the ability to block bills it opposes, the minority
party would have every incentive to do so.

Actually, the problem with attempting to change Senate Rule XXII is even
greater than the possibility of a filibuster. Rule XXII specifically provides that
cloture on any motion to amend the Senate Rules requires the agreement of
two-thirds of those present and voting.376 Thus, a majority of the current or
any future Senate could not repeal or modify Rule XXII. The Senate that
adopted Rule XXII bound all Senates in the future and made change of the
Senate’s Rules extremely difficult. A textual argument can be made against the
constitutionality of the entrenchment of Senate Rule XXII, but it has flaws
similar to the problems with the textual arguments described above. It might be
argued, for instance, that Article I, Section 5’s provision that “each House may
determine the Rules of its Proceedings,”377 grants each new session of each
House the ability to adopt a set of procedures. Some argue that Article V of the
Constitution, which prescribes the process for amending the Constitution,378
means that “only by constitutional amendment can one truly bind the fu-
ture.”37 A third textual provision that can be invoked is the Oath of Office
Clause in Article VI.38 Arguably, this provision posits that senators who do
not adopt or reject laws based on a majority vote violate their oath of office.

These textual arguments, however, are inconclusive; it is also possible to
interpret the provisions to support the constitutionality of the filibuster. For
example, Article I, Section 5 says that “each house,” shall make its rules, but it
is silent as to timing.3®! The Senate approved the rules it operates under, in-
cluding Rule XXII, pursuant to this constitutional provision. The challenge to
Rule XXII based on entrenchment reads into Article I, Section 3, the additional
words, “each session of each house.” But that is not what the constitutional
provision says. It still might be defended as the proper interpretation, but it
cannot be done on a simple textual reading. Thus, Rule XXII is consistent with
the literal language of Article I, Section 5. Without more, Article I, Section 5
cannot be treated as a bar to entrenchment.382

376. The Rule declares that “on a measure or motion to amend the Senate rules. . . the necessary
affirmative vote shall be two-thirds of the Senators present and voting.” SENATE RULES, supra note 2, at
21.

377. For an excellent explanation of this principle, see generally Julian N. Eule, Temporal Limits
on the Legislative Mandate: Entrenchment and Retroactivity, 1987 Am. B. Founn. Res. J. 379, 384-425,

378. See U.S. Consr., art. I, § 5, cl. 2.

379. U.S. Consr,, art. V.

380. See Extending the Ratification Period for the Proposed Equal Rights Amendment: Hearings
on HR.J. Res. 638, Before the Subcomm. on Civil and Constitutional Rights of the House Comm. on the
Judiciary, 95th Cong. 51 (1977) (statement of Laurence Tribe).

381. U.S. ConsT., att. VI, cl. 3 (“The Senators and Representatives . . . shall be bound by Oath or
Affirmation, to support this Constitution).

382. See U.S. Consr., art. I, § 5, cl. 2 (“[E]Jach House may determine the Rules of its Proceedings,
Punish its Members for disorderly Behavior, and with the Concurrence of two thirds, expel a member.”).
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Similarly, Article V prescribes that a supermajority of Congress must pass
constitutional amendments.383 But that does not speak, one way or the other, to
whether supermajorities might be used by Congress in other instances.

Nor is the argument based on the Oath of Office Clause decisive. A Sena-
tor only would violates her oath of office by acting against the Constitution.
However, if the Senate does not change Rule XXII for want of the
supermajority willing to change it, a given senator’s inability to modify Rule
XXTI cannot be said to constitute a violation of her oath in office.

Although the textual argument is not conclusive, the stronger claim is that
the entrenchment of the filibuster violates a fundamental constitutional princi-
ple: One legislature cannot bind subsequent legislatures.384 It is a principle
expressed long ago by Blackstone: “Acts of parliament derogatory from the
power of subsequent parliaments bind not. . . . Because the legislature, being in
truth the sovereign power, is always of equal, always of absolute authority: it
acknowledges no superior upon earth, which the prior legislature must have
been, if it’s [sic] ordinances could bind the present parliament.”385

The United States Supreme Court often has expressed this principle against
legislative entrenchment, In Ohio Life Insurance and Trust Co. v. Debolt, the
Court held that one session of a legislature could not limit the ability of a future
session to impose taxes.386 Similarly, in Newton v. Commissioners, the Court
ruled that the Ohio legislature could move its state capitol, notwithstanding
decisions by a legislature thirty years earlier as to its location.387 Although the
American Constitution rejects the notion of parliamentary sovereignty, it re-
tained that of legislative equality—*“the legislature does not have the power to
bind itself in the future.”3®8 In Stone v. Mississippi, the Court held that the
contract clause in Article I, Section 10 of the Constitution did not limit the
ability of legislatures to adopt laws that they believed to be reasonable exer-
cises of the police power.38 It was the Court’s belief that any other view

383. Compare U.S. Consr., art. I, § 5, cl. 2 with Rules V, XXII, S. Doc. No. 17, 102d Cong.
(1992).
384. See U.S. Consrt,, art. V. For other instances where the Constitution requires supermajorities,
see note 169 supra.
385. McGinnis & Rappaport, supra note 350, at 505 (alteration in original) (quoting 1 WiLLiAM
BLAcKkSTONE, COMMENTARIES 90).
386. 57 U.S. (16 How.) 416, 440 (1853). Justice Taney, writing for the Court, stated:
The powers of sovereignty confided by the legislative body of a state are undoubtedly a trust
committed to them, to be executed to the best of their judgment for the public good; and no
one Legislature can, by its own act, disarm their successors of any of the powers or rights of
sovereignty confided by the people to the legislative body.
Id, at 431.
387. 100 U.S. 548 (1879). The Court emphatically declared:
Every succeeding Legislature possesses the same jurisdiction and power . . . as its predeces-
sors. The latter must have the same power of repeal and modification which the former had of
enactment, neither more nor less. All occupy, in this respect, a footing of perfect equality.
This must necessarily be so in the nature of things. It is vital to the public welfare that each
one should be able at all times to do whatever the varying circumstances and present exigen-
cies touching the subject involved may require. A different result is fraught with evil.
Id. at 559.
388. McGinnis & Rappaport, supra note 350, at 506.
389. 101 U.S. 814 (1880).
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would impermissibly allow one legislature’s acts to bind the hands of the future
sessions of the legislature.390

In many other cases, the Court has expressed the same view that it is uncon-
stitutional for a legislature to bind its successors. In Connecticut Mutual Life
Ins. Co. v. Spratley, the Court said: “[E]ach subsequent legislature has equal
power to legislate upon the same subject. The legislature has power at any time
to repeal or modify [an] act.”3! In Reichelderfer v. Quinn, the Court echoed
this and remarked that “the will of a particular Congress which does not impose
itself upon those to follow in succeeding years.”392

Indeed, in the famous footnote four of United States v. Carolene Products
Co.3%3—which is often said to be the blueprint for modern judicial review394—
the Court reserved for itself the possibility of applying a “more exacting judi-
cial scrutiny,” when evaluating legislation that “restricts those political
processes which can ordinarily be expected to bring about repeal of undesirable
legislation.”3%5 Under the Carolene Products representation-reinforcement ap-
proach to judicial review, the Constitution is overwhelmingly concerned with
procedural fairness within a representative democracy,3?¢ and the role of the
court is to protect our democracy from “systematic malfunctioning.”?*7 Con-
gressional rules which allow simple majorities of one session of Congress to
bind majorities of future sessions can be viewed as precisely the sort of “sys-
tematic malfunctioning” of which the Court should be concerned.

The conjunction of Rules V and XXII does exactly what all of these cases
say that the Constitution forbids: it allows one session of the Senate to bind
later sessions to its procedure for approving legislation. Rule XXII effectively
extends a supermajority requirement to the passage of any measure before it,
including proposed rule changes.3°® Rule V preserves all Senate rules from one
session to the next.3%® The Senate thus violates the Court’s declaration in
Newton by depriving “succeeding legislature[s] . . . [of] the same jurisdiction

390. See id. at 818 (stating “no legislature can curtail the power of its successors to make such
laws as they may deem proper in matters of police”).

391. 172 U.S. 602, 621 (18983).

392. 287 U.S. 315, 318 (1932).

393. 304 U.S. 144 (1938).

394. See Lewis F. Powell, Jr., Carolene Products Revisited, 82 CoLum. L. Rev. 1087, 1088 (1982)
(stating that footnote four is “recognized as a primary source of ‘strict scrutiny’ of judicial review”); see
also Owen M. Fiss, The Supreme Court, 1978 Term—Foreward: The Forms of Justice, 93 Harv. L.
Rev. 1, 6 (1979) (Carolene Products footnote four is “[t]he great and modern charter for ordering the
relation between judges and other agencies of government.”). But see Sugarman v. Dougall, 413 U.S.
634, 655-57 (1973) (Rehnquist, J., dissenting) (commenting that footnote four should not be made into a
theory of judicial review); Robert M. Cover, The Origins of Judicial Activism in the Protection of
Minorities, 91 YarLe L.J. 1287, 1294-95 (1982) (commenting that footnote four was intended to protect
minorities against systematic discrimination, not to introduce a theory of judicial review).

395. Carolene Products, 304 U.S. at 152 n4.

396. See id. at 87.

397. See id. at 103,

398. See text accompanying notes 159-161 supra.

399. Rule V, 8. Doc. No. 17, 102d Cong. (1992).
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and power . . . as its predecessors.”4® Rules V and XXII unconstitutionally
limit the power of those sessions which came after their enactment.#01

There are compelling reasons for why the Court is correct in holding such
legislative entrenchment unconstitutional. First, American democracy is pre-
mised upon government by the people, as expressed through representatives.402
Popular sovereignty is frustrated when one session of the legislature can pre-
vent or limit action by future sessions. Professor Eule expresses this well when
he writes:

Just as the members of Congress lack power to extend their terms beyond those

set by the Constitution, they may not undermine the spirit of that document by

immutably extending their influence beyond those terms. Each election fur-

nishes the electorate with an opportunity to provide new direction for its repre-
sentatives. This process would be reduced to an exercise in futility were the
newly elected representatives bound by the policy choice of a prior generation

of voters. 303

Second, such entrenchment frustrates the legislative accountability that is
essential for a properly functioning democratic government.*%4 Democracy is
based on the view that people can hold their representatives accountable by the
threat of electing different officials.*05 “If most of us feel we are being sub-
jected to unreasonable treatment by our representatives, we retain the ability

... to turn them out of office.”#% The knowledge that behavior in office must
be submitted to the voters for approval deters unwise judgments,*97 or failing
that, enables the people to replace public officials with others who will imple-
ment better policies.408

400. Newton v. Commissioners, 100 U.S. 548, 559 (1879).

401. There is no reason to draw a distinction between the entrenchment of laws and the entrench-
ment of rules. Both are impermissible because both tie the hands of future legislatures. For example, in
United States v. Ballin, 144 U.S. 1 (1892), the Court considered whether the House of Representatives
quorum rule is a proper method for adopting legislation. In its decision, the Court spoke of the need for
legislatures to have authority to modify their rules:

[A]U matters of method are open to the determination of the house. . . . It is no objection to

the validity of a rule that a different one has been prescribed and in force for a length of time.

The power to make rules is not one which once exercised is exhausted. It is a continuous

power, always subject to be exercised by the house, and within limitation suggested, absolute

and beyond the challenge of any other body or tribunal.

Id. at 5. Significantly, the aforementioned “limitation” was a constitutional one. “The Constitution em-
powers each house to determine its rules, it may not by its rules ignore constitutional restraints.” Id.

402. See EvLy, supra note 365, at 78 (the basic idea of our form of government is that the people
rule through the election of representatives); D. Bruce La Pierre, Political Accountability in the National
Political Process, 80 Nw. U. L. Rev. 577, 642 (1986) (democratic self-governance is a “fundamental,
albeit implicit, postulate of the Constitution™); Powell, supra note 394, at 1088-89 (our Constitution
assumes that the majority of the population should rule through their legislative representatives).

403. See Eule, supra note 377, at 404-05 (footnotes omitted).

404. See Evry, supra note 365, at 78; La Pierre, supra note 402, at 640,

405. See La Pierre, supra note 402, at 644.

406. ELy, supra note 365, at 78.

407. Cf. La Pierre, supra note 402, at 646 (stating that “fw]hen the political checks are effective,
congressional political decisions satisfy the fundamental principle that those with the power to make
decisions should bear, to the fullest extent possible, the costs and benefits . . . for their decisions™).

408. See Evy, supra note 365, at 78.
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Thus, entrenchment of laws and rules frustrates the accountability necessary
for effective democratic rule.#0° Absent the very unlikely event that a Senate is
elected where two-thirds of the members will vote for repeal or reform,*!¢ the
people cannot change filibuster rules no matter how much they may dislike
them. The senators responsible for enacting the rules cannot be held accounta-
ble because they are no longer members of the body. At the same time, current
legislators cannot effectively be held accountable for their failure to adopt laws
that are blocked by filibusters. It would be futile, as well as unfair, to blame
senators in the majority for not passing a bill stopped by a filibuster.

Perhaps the most important result of this lack of accountability is that it
prevents laws from being adopted to meet current needs.#!! Entrenchment’s
obstruction of the legislature’s inherent authority to adapt to current circum-
stances represents a serious infringement upon the right of the electorate to rule
according to its will.412

It is important to distinguish this argument from one based solely on the
theory of majoritarianism, as criticized above.*13 The objection here is not
solely that Senate Rule XXII frustrates the will of the majority. As explained
above, antimajoritarianism is insufficient by itself to make a practice unconsti-
tutional.#*4 Rather, the reason Rule XXII is unconstitutional is that it frustrates
the will of future majorities and violates the democratic principles of represen-
tation and accountability. In other words, there would be no constitutional ob-
jection if this session of the Senate adopted Rule XXII for itself as long as it
expired at the end of this session. Even though the Rule still would frustrate
majoritarianism, it would be constitutional. In contrast, Rule XXII is unconsti-
tutional because it binds future Senates and makes repeal or revision of the rule
extremely difficult.

An example illustrates why entrenchment violates basic democratic princi-
ples, thereby rendering it constitutionally suspect. Imagine that the current Re-
publican Congress were to adopt a law or rule saying that any statute that it
enacted could be repealed or modified only by a supermajority of a future ses-
sion of Congress. Obviously, electoral control of the legislative process would
be seriously compromised, and with it, the basic presuppositions of popular
sovereignty and democracy would be infringed.413

A second constitutional challenge could be mounted against the entrench-
ment of laws and rules. Not only does entrenchment seriously infringe upon

409. Cf. Paul W. Kahn, Gramm-Rudman and the Capacity of Congress to Control the Future, 13
Hastings Const. L.Q. 185, 209 (1986) (discussing how Gramm-Rudman’s binding of future Congres-
sional action disrupts the accountability of both current and future Congresses).

410. See text accompanying notes 280-283 supra.

411. See text accompanying notes 9-10, 99-104 supra (filibuster used to flock economic stimulus
package campaign finance reform, health case reform, and racial justice bill).

412, See Robert A. Graham, Note, The Constitution, the Legislature, and Unfair Surprise: Toward
a Reliance-Based Approach to the Contract Clause, 92 MicH. L. Rev. 398, 424 (1993) (describing the
legislature’s “inherent” power to abandon, amend, or otherwise modify existing legal rules).

413. See text accompanying notes 362-372 supra.

414. See id.

415, See Kahn, supra note 409, at 200.
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the legislative authority of the electorate and Congress, it also violates the con-
stitutional rights of succeeding legislatures. The inability of future members of
Congress to alter legislation and rules is unconstitutional because it denies sen-
ators their constitutional right to adopt bills favored by a majority of that body.
As discussed above, courts have consistently recognized the dilution or nullifi-
cation of a representative or senator’s voting power as a suofficient basis to
establish that member’s standing to challenge a rule or law.416 Analogously,
senators, and all legislators for that matter, should be seen as having a right to
change the laws and rules. Additionally, because the First Amendment protects
the electorate’s right to vote and associate,#17 it should also protect a senator’s
right to vote. Finally, preventing members of a current session of the Senate
from exercising their ability to change a rule denies them equal protection;
those in the Senate that adopted the Rule had the power to do so, while those in
the current or future Senates are treated unequally. In fact, the many court
cases that have recognized standing for members of Congress when there is
vote nullification establish that regardless of the specific constitutional basis,
members of Congress have a right to vote and participate.41® The restriction of
that ability by entrenchment violates this right.

It might be argued in response that the Constitution itself authorizes the
relative disenfranchisement of current senators because only one-third of the
Senate is elected each year. Arguably, because the Senate is a continuing body,
its rules should continue from session to session.

This response is based on several unsupported and untenable assumptions.
First, it assumes that because two-thirds of the senators continue to serve after
each election, the Senate as a whole should be regarded as a continuing body.
But the latter does not follow from the former. Each session of the Senate is
given a new number. Each session may elect new officers. In every other way,
each new Senate is treated as a new body. For example, after the 1994 election,
a Republican majority replaced a Democratic majority.“1° In terms of its polit-
ical identity, it was a new Senate;*20 only the institution itself and two-thirds of
the members continued.

Second, the response assumes that, even if the Senate is a continuing body,
the rules of the Senate should carry over to each new session. Professor Eule
powerfully refutes this assumption when he declares:

There is no support, however, for the proposition that this carry-over concept

was designed to entrench the actions of a given Senate. The staggered terms

mandate continuity of personnel, not of law. James Madison’s expectation that

a second branch of the legislative assembly might secure the people better

416. See text accompanying notes 307-325 supra.

417. Cf. Elrod v. Burns, 427 U.S. 347, 356 (1976) (finding a political patronage program violative
of the First Amendment inasmuch as it compels or restrains freedom of belief and association); Kusper
v. Pontikes, 414 U.S. 51, 57 (1973) (“[Ulnduly restrictive state election laws may so impinge upon
freedom of association as to run afoul of the First and Fourteenth Amendments™) (citing Williams v.
Rhodes, 393 U.S. 23, 30 (1968)).

418. See text accompanying notes 307-328 supra.

419. See Edward Walsh, After the Vote, the Party Planning, W asH. Posr, Nov. 10, 1994, at A27.

420. See id.
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against those who “may forget their obligations to their constituents” would
hardly be furthered by a branch that was unable to respond to the electorate’s
biennial messages.*3!

The conclusion that emerges is clear: laws and rules that restrict changes
by future legislatures are unconstitutional. This view has been followed by the
Supreme Court throughout American history*22 and it is supported by compel-
ling arguments. As such, Rule XXII is unconstitutional in requiring that any
revision be by a two-thirds margin.

When a justiciable case is brought to federal court, the court should not find
the entirety of Rule XXII unconstitutional. Rather, the Court’s ruling should be
that Rule XXII is unconstitutional in its requirement that change be approved
by two-thirds vote to change the Rule. The effect of declaring this unconstitu-
tional is that the current Senate could change Rule XXII by majority vote. In
other words, a majority of this Senate could eliminate the filibuster if a majority
wished to do so. It also means that each future session of the Senate will de-
cide for itself whether to have a version of Rule XXII and to allow the
filibuster.

V. CoNcLUSION

The constitutional issues surrounding the filibuster and Rule XXIT have
enormous significance. First, the filibuster dramatically influences the adop-
tion of laws. The filibuster, for example, prevented civil rights legislation from
being adopted for nearly a century.#?3 Recently, the filibuster blocked enact-
ment of key pieces of legislation to reform the law in areas such as campaign
finance, welfare, civil damage awards, and health care.#?¢ The filibuster is
largely responsible for the perception of gridlock in Congress and thus has es-
calated the frustration with government.425

Second, the constitutionality of the filibuster is important in evaluating the
constitutionality of more recent attempts to require supermajority voting mar-
gins for Congressional action. For example, on the opening day of the 104th
Congress, the House of Representatives adopted a procedural rule that requires
a three-fifths vote to enact any tax increases.#?6 The arguments against this
rule are identical to the arguments that the filibuster is inherently unconstitu-
tional: The text of the Constitution creates a general rule requiring governance
by majority vote and embodies a principle of majoritarianism that precludes
supermajority voting rules.427

421. Eule, supra note 377, at 408-09 (citations omitted).

422. See text accompanying notes 385-392 supra.

423, See text accompanying notes 75-76, 96-106 supra.

424, See text accompanying notes 9-16 supra.

425. See text accompanying notes 137-141 supra.

426. See Lieber & Brown, supra note 341, at 2347.

427, See generally An Open Letter to Congressman Gingrich, supra note 342.
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Third, in an increasing array of instances, Congress is adopting legislation
that has entrenching effects; that is, it binds future sessions of Congress.*?® For
example, the Gramm-Rudman-Hollings Act*?® sets the maximum allowable
deficit for each of five years and prescribed automatic across-the-board spend-
ing cats if the deficit exceeded this ceiling.#3¢ Also, the Budget Enforcement
Act of 1990 provided that committees cannot be permitted to exceed their
spending allocations for the five years covered by the budget resolution.*3! In
the Senate, waiving this or most other requirements of the Budget Enforcement
Act would require a sixty vote majority.432 In late 1995, there was an effort to
develop a seven-year budget plan that would bind future sessions of Congress
and future Presidents. i

Our conclusion is that supermajority voting rules in Congress are not inher-
ently unconstitutional. Neither the Constitution’s text nor an underlying philos-
ophy of majoritarianism impose a general rule that a majority vote must be
sufficient in all instances. However, it is unconstitutional for Congress to bind
future sessions of Congress. It is a clearly established principle of constitu-
tional law, supported by fundamental democratic principles, that one Congress
cannot tie the hands of future Congresses

Therefore, Senate Rule XXII is unconstitutional in requiring a two-thirds
vote in order to change the Senate’s rules. Declaring this rule unconstitutional
would mean that a majority of the Senate could abolish or reform the filibuster.
Ideally, the Senate would recognize this violation and revise its own rules to
eliminate the requirement for a supermajority. It is unlikely, however, that the
Senate would make such a change; if nothing else, the change is likely to be
filibustered by the minority party in the Senate.

The Constitution requires that the judiciary declare Rule XXII's require-
ment that there be a two-thirds vote for a change in the Senate’s rules unconsti-
tutional. Three decades ago, the Supreme Court declared that malapportioned
legislatures were unconstitutional and acted out of a recognition that without

428. Efforts to control the procedure by which future Congresses may act have been included in
legislation since at least Reorganization Act of 1939, which contained an antifilibuster provision that
limited debate to ten hours to be divided equally between proponents and opponents of a presidential
reorganization proposal. See SENATE CLOTURE RuULE, supra note 38, at 19.

429. See The Balanced Budget and Emergency Deficit Control Act of 1985, Pub. L. No. 99-177,
tit. 11, 99 Stat. 1037, 1038 (1985), amended by The Balanced Budget and Emergency Deficit Control
Reaffirmation Act of 1987, Pub. L. No. 100-119, tit. I-II, 101 Stat. 754 (1987), amended by The Budget
Enforcement Act of 1990, Pub. L. No. 101-508, tit. XIII, 104 Stat. 1388 (1990) (codified as amended at
2 US.C.A. §§ 901-922 (West Supp. 1990)).

430. See id. See generally Kahn, supra note 409.

431. See Budget Enforcement Act, 2 U.S.C.A. §§ 901-922 (West Supp. 1990).

432. See 2 U.S.C.A. § 637 (West Supp. 1996); see also 2 US.C.A. § 634 (West 1996) (on the
budget process); 2 U.S.C.A. § 688 (West 1985) (same); 2 U.S.C.A. § 908 (West 1996) (same); 3
U.S.C.A. § 17 (West 1985) (limiting debate on objections to votes in the Electoral College); 5 U.S.C.A.
§912 (West 1996); 15 U.S.CA. § 719(f)(d) (West Supp. 1996) (congressional rulemaking); 16
U.S.C.A. § 1823(d)(5) (West 1985) (floor consideration in the Senate); 19 U.S.C.A. § 2192(f)(3) (West
Supp. 1996) (Senate procedure); 19 U.S.C.A. § 2193(d) (West Supp. 1996) (conference reports in Sen-
ate); 29 US.C.A. § 1232(d) (West 1985) (congressional review of labor regulations); 29 U.S.C.A.
§ 1306(b) (West Supp. 1996) (congressional procedures regarding labor regulations); 42 U.S.C.A.
§ 2159(c) (West 1994) (committee consideration of reports regarding health and welfare); 50 U.S.C.A.
§ 1941u(d) (West Supp. 1996) (committee report regarding national defense).
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judicial action a serious constitutional violation would go unremedied. Like-
wise, unless the federal courts declare the entrenchment of the filibuster uncon-
stitutional, a serious constitutional violation that frustrates the democratic
process will go unremedied.



