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This article proposes, as a matter of principle, that there should be a
rebuttable presumption in favor of extending voting rights in local elections
to permanent residents. It will justify why the proposed presumption should
apply, the ways in which it could be rebutted, and offer some insight into
how the presumption could serve as a guide to constitutional interpretation
and design. It will review the reasons for the connection between citizenship
and voting rights, and then address why permanent residents should be
granted the right to vote in local elections. Three case studies will be used
to illustrate how the presumption could apply to various constitutional
democracies.

This article ultimately concludes that normative considerations weigh
in favor of enfranchising permanent residents. Noncitizens have
demonstrated that they are stakeholders in their communities. Granting them
the right to participate in local elections accommodates democratic
principles without hindering the ability of national governments to pursue
their interests. The article suggests that the proposed presumption should
hold unless there is evidence that the issues discussed at the local level
include issues generally associated with national policy and that the
permanent residents have a reasonable opportunity to naturalize. Notions of
fairness and practical considerations weigh in favor of enfranchising
permanent residents in local elections.
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INTRODUCTION

Giving noncitizens the right to vote could enable them to fight anti-
immigrant policies affecting their lives.! With a resurgence of anti-
immigrant rhetoric, interest in noncitizen suffrage has resurfaced.” The U.S.
is just one of many places where municipalities have been calling for
noncitizen suffrage.> Such proposals, however, have been met with reactions
that enfranchising non-citizens would be “just plain wrong.””* Others claim
that giving noncitizens a voice in elections would “cheapen citizenship.””

1. Noah Berlatsky, Give All Immigrants the Vote, FOREIGN POL’Y (Oct. 20, 2020, 5:36 PM),
https://foreignpolicy.com/2020/10/30/give-all-immigrants-right-to-vote-noncitizen-voting-election/.

2. Eric Zorn, Column: Jesse White’s Blunder Makes Me Want To Ask, What’s So Terrible About
Allowing Noncitizens To Vote?, CHL TRIB. (Jan. 23, 2020, 3:53 PM), https:// www.chicagotribune.com/
columns/eric-zorn/ct-column-non-citizen-voting-zorn-20200123-weyxtvhldzbvzg26ruzcc3ecmi-
story.html; Kelly Mena, NYC Councilman Renews Effort To Give Noncitizens Right To Vote in Local
Elections, CNN (Jan. 23, 2020, 4:17 PM), https://www.cnn.com/2020/01/23/politics/nyc-noncitizen-
voting-rights-bill/index.html; Ron Hayduk, Why Non-Citizens Should Be Allowed to Vote, JACOBIN (Nov.
6, 2018), https:// jacobinmag.com/ 2018/ 11/noncitizen-voting-undocumented-immigrants-midterm-
elections; Spenser Mestel, Non-Citizens Used to Vote Regularly in America, PAC. STANDARD (July 10,
2019), https:// psmag.com/ social- justice/ non-citizens- used-to-vote-regularly-in-america-should-more-
elections-be-open-to-them-today.

3. Seeinfrap.?2.

4. Tara Kini, Sharing the Vote: Noncitizen Voting Rights in Local School Board Elections, 93
CAL. LREV. 271, 272 (2005).

5. Ted Ruthizer, New York’s State Citizenship Initiative Cheapens U.S. Citizenship, N.Y. TIMES
(June 25, 2014, 2:43 PM), https://www.nytimes.com/roomfordebate/2014/06/24/is-state-citizenship-the-
answer-to-immigration-reform/new-yorks-state-citizenship-initiative-cheapens-us-citizenship.
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These critiques do not fully appreciate the longstanding practice of alien
suffrage. Noncitizens in many Latin American countries had the right to vote
as early as the 1920s.° In 1925, Chile became one of the first countries in the
world to enfranchise noncitizens.” Even as Chile redrafted its constitution
multiple times, it continued to include a provision that recognized noncitizen
suffrage.® Chile’s most recent constitution recognizes the right of foreign
residents to participate in municipal elections.’

Around the same time that Chile recognized noncitizen suffrage, other
countries went in the opposite direction and disenfranchised noncitizens.'’
Countries in Europe and North America firmly held that only citizens could
exercise the right to vote."' However, Sweden became one of the first
western democracies to break from the pack. In the mid-1900s, Sweden
removed its restrictive immigration legislation and opened its borders."
Additional attempts at liberation remained slow until 1975 when proponents
of noncitizen voting (“NCV”) finally pushed through a policy that
enfranchised all noncitizens who met a three-year residency requirement.'?
The advocates succeeded by framing NCV from the more palatable angle of
integration.'*

Chile, Sweden, and over forty other countries that provide noncitizens
the right to vote are in the minority."” The status quo is to condition voting
rights on citizenship. However, a growing body of literature challenges the

6. Cristina Escobar, Immigrant Enfranchisement in Latin America: From Strongmen to Universal
Citizenship, 22 DEMOCRATIZATION 927, 927 (2015).

7. GABRIEL ECHEVERRIA, EUDO CITIZENSHIP OBSERVATORY, ACCESS TO ELECTORAL RIGHTS:
CHILE 1, 4 (2015).

8. Id.; CONSTITUCION POLITICA DE LA REPUBLICA DE CHILE [C.P.] art. 14 (1980) (“Foreigners
who have resided in Chile for more than five years, and who meet the requirements stated in the first
paragraph of article 13, may exercise the right to vote in the circumstances and manners prescribed by
law.”); CONSTITUCION POLITICA DE LA REPUBLICA DE CHILE [C.P.] art. 14 (2021) (maintaining same
text as 1980 version of the constitution).

9. ECHEVERRIA, supra note 7, at 5 (describing voting rights in Chile as of 2015). Notably since
this note was written, the Chilean Constitution is being rewritten, which may affect electoral rights under
national law. See Philip Reeves, What A New Constitution Could Mean for Chile, NPR (May 27, 2021,
4:07 PM), https:// www.npr.org/2021/05/27/1000991508/many-in-the-group-writing-chiles-constitution-
are-new-to-politics.

10.  Groups in the U.S., for instance, pushed against the widespread practice of noncitizen suffrage
with the growing presence of anti-immigrant sentiment. See infra notes 53—54 and accompanying text.

11. Martin Ericsson, Enfranchisement As a Tool for Integration: The 1975 Extension of Voting
Rights to Resident Aliens in Sweden, 38 IMMIGRANTS & MINORITIES 234, 234 (2021).

12. Id. at 235-237.

13. Id. at 235, 238.

14. Id. at 241-42. See also infra notes 19-20 and accompanying text (discussing NCV as a means
for fostering integration).

15.  Ericsson, supra note 11, at 235.
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assumption that “citizen” and “voter” must be coextensive.'® Some authors
show that NCV is a realistic proposal by citing historical and current
examples of noncitizen voting.'” Other authors approach the discussion from
a more theoretical perspective and advocate for NCV by citing various legal
and democratic theories.!® These authors contend that, because noncitizens
are subject to the same duties as citizens, such as paying taxes, and have a
vested interest in the community, noncitizens should have a say in the
government’s policies.'” The idea is straightforward: there should be “no
taxation without representation.”” Lastly, another branch of literature
supports NCV by showing how it will further political integration.*' It claims
that citizens who have the right to vote become more politically engaged,
which in turn creates a more cohesive and fraternal community between the
participants.*

This article builds on literature that focuses on NCV in the local context.
The current literature advances arguments in favor of noncitizen suffrage®
and identifies the trend of enfranchising non-citizens at the local level.**
There is a gap in the literature, however, regarding why arguments for NCV
are especially compelling at the local level. The literature that favors NCV
generally treats local and national enfranchisement similarly. For instance,
some arguments supporting NCV suggest that voting rights should extend to
both local and national elections.”> Conversely, arguments for restricting
voting to just citizens are presumed to be equally persuasive for local and

16. Dan Ferris et al., Noncitizen Voting Rights in the Global Era: A Literature Review and Analysis,
21 J.INT’L MIGRATION & INTEGRATION 949, 951 (2019) (citing first STANLEY A. RENSHON, NONCITIZEN
VOTING AND AMERICAN DEMOCRACY (2009) and RODOLFO O. DE LA GARZA, Immigrant Voting:
Counterpoint, in DEBATES ON U.S. IMMIGRATION 105-10 (Gans et al., Ist ed. 2012)).

17.  See Gerald M. Rosberg, Aliens and Equal Protection: Why Not the Right to Vote?, 75 MICH.
L. REV. 1092, 1093 (1977); Ferris et al., supra note 16, at 951.

18. Ferris et al., supra note 16, at 951.

19. Alois Stutzer & Michacela Slotwinski, Power Sharing at the Local Level: Evidence on Opting-
In for Non-Citizen Voting Rights, 32 CONST. POL. ECON. 1, 10 (2020).

20. Ferris et al., supra note 16, at 952.

21. See id. at 958-59; Heather Lardy, Citizenship and the Right to Vote, 17 OXFORD J. LEGAL
STUD. 75, 95 (1997).

22. See Ferris et al., supra note 16, at 951.

23. Virginia Harper-Ho, Noncitizen Voting Rights: The History, the Law and Current Prospects for
Change, 18 L. & INEQ. 271, 294-96 (2000); Jamin B. Raskin, Legal Aliens, Local Citizens: The
Historical, Constitutional and Theoretical Meanings of Alien Suffrage, 141 U. PA. L. REV. 1391, 1394
(1993).

24. Jean-Thomas Arrighi & Rainer Baubdck, 4 Multilevel Puzzle: Migrants’ Voting Rights in
National and Local Elections, 56 EUR. J. POL. RSCH. 619, 624 (2017).

25. Claudio Lopez-Guerra, Disenfranchisement on the Basis of Nonresidency and Noncitizenship,
in DEMOCRACY AND DISENFRANCHISEMENT: THE MORALITY OF ELECTORAL EXCLUSIONS 84-86
(Claudio Lopez-Guerra, ed., 2014); Lardy, supra note 21, at 76-77.
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national elections.?® To fill the gap in the literature, this article develops
arguments specifically for local NCV. It also provides an analytical
framework for evaluating when local NCV is appropriate.

This article contends that conflating local and national enfranchisement
is flawed because noncitizens could make a stronger claim for the right to
vote in local as opposed to national elections. It claims that many of the
arguments against noncitizen suffrage mainly apply to national elections.
Allowing noncitizens to vote in local elections is unlikely to raise concerns
about immigration policy, national security, or foreign policy. Opponents to
NCV therefore have a weaker case against local noncitizen suffrage.
Conversely, the arguments for NCV based on democratic principles have
greater weight at the local level as noncitizens are more significant
stakeholders in local communities.”” On balance, there is a strong argument
for enfranchising noncitizens at the local level. This article proposes, as a
matter of principle, that there should be a rebuttable presumption in favor of
extending voting rights in local elections to permanent residents. It will
justify why this presumption should apply, the ways in which it could be
rebutted, and offer some insight into how the presumption could serve as a
guide to constitutional interpretation and design.

This article is divided into three parts. Part I reviews the reasons for the
connection between citizenship and voting rights, and highlights how robust
this framework has been. It then addresses alternatives to this framework.
Upon reviewing academic arguments and state practice, it is possible to
understand the arguments for a shift away from the status quo. This section
ultimately suggests that permanent residents are the best candidates for
NCV. Part I examines why states should analyze national and local elections
separately and explains why the case for NCV is stronger at the local level.
Lastly, Part III proposes that, in constitutional interpretation and design,
there should be a presumption in favor of granting permanent residents the
right to vote in local elections. It will also use three case studies to show
under what circumstances this presumption could be rebutted.

26. Advocates against NCV are underrepresented in literature, but this is the dominant view
globally as NCV is allowed in only a minority of countries. See Ferris et al., supra note 16 at 951-52;
Michele Wucker, The Perpetual Migration Machine and Political Power, 21 WORLD POL’Y J. 41, 43
(2004); John Kass, It's A No-Brainer: Only Citizens Should Vote, Period, CHI TRIB. (Jul. 10, 2015, 2:00
AM), https:// www.chicagotribune.com/ columns/ john-kass/ ct-kass-immigration- met-0710-20150710-
column.html.

27. Raskin, supra note 2323, at 1394.
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I. THE PUSH FOR NONCITIZEN VOTING RIGHTS

Enfranchising noncitizens seems to be a major change from the status
quo. Advocates for NCV must contend with the current perception that only
citizens should have the right to vote. Under the status quo, there is a
presumption that citizenship and the right to vote should be linked.?® Because
the right to vote is a critical part of any democracy, such a right should be
limited to citizens.”” Opponents of NCV believe that drawing the line at
citizenship is appropriate because political rights should be exclusive to
people who are formally part of the state.*® The relationship between a state
and its citizens is special.’' Citizens provide their loyalty and dedication to
the state in exchange for government protection and benefits.** Further,
keeping the line at citizenship is consistent with republican theories that
voting rights must be an exclusive privilege of citizens.* Only citizens
should be entrusted with the right to control laws within their communities.**
Determining who has the right to vote is ultimately a line drawing exercise.
Using citizenship as a threshold to vote is appropriate because citizens can
most clearly demonstrate sufficient ties to the state.

From the perspective of opponents to NCV, conditioning voting on
citizenship is not contrary to democratic principles. It is generally accepted
that noncitizens are not entitled to all of the same rights as citizens.*
Noncitizens gain rights as they develop more ties to their country of

28. Lardy, supra note 2121, at 75.

29. See Christopher Arps, Opinion, Protect Civil Rights with Citizen-Only Voting, HILL (Sept. 21,
2019, 8:00 AM), https:// thehill.conV/ opinion/ campaign/ 462096- protect- civil- rights-with-citizen-only-
voting_(claiming that voting is a fundamental right of citizenship).

30. See Donald S. Lutz, The Purposes of American State Constitutions, 12 PUBLIUS 27, 32 (1982);
David Cole, Are Foreign Nationals Entitled to the Same Constitutional Rights as Citizens?, 25 T.
JEFFERSON L. REV. 367 (2003); U.N. Off. of the High Comm’r for Hum. Rts., The Rights of Non-Citizens,
HR/PUB/06/11 (2006).

31. Ruthizer, supra note 5.

32. E.g., Naturalization Oath of Allegiance to the United States of America, U.S. Citizenship and
Immigration Servs., https:// www.uscis.gov/ citizenship/ learn- about- citizenship/ the- naturalization-
interview-and-test/naturalization-oath-of-allegiance-to-the-united-states-of-america  (July 5, 2020)
(swearing fealty to the United States as a part of obtaining American citizenship); see NICHOLAS
BENEQUISTA, DEV. RSCH. CTR., PUTTING CITIZENS AT THE CENTRE: LINKING STATES AND SOCIETIES
FOR RESPONSIVE GOVERNANCE 4, 7 (2010).

33. See Richard Dagger, Republican Citizenship, in HANDBOOK OF CITIZENSHIP STUDIES 145, 145
(Engin F. Isin & Bryan S. Turner eds., 2002) (noting that, historically, republican and citizenship are
intertwined words).

34. Seeid.; see, e.g., Ruthizer, supra note 5.

35. Paul David Meyer, Citizens, Residents, and the Body Politic, 102 CAL. L. REV. 465, 467-68
(2014); Eric A. Posner & Adrian Vermeule, Emergencies and Democratic Failure, 92 VA. L. REV. 1091,
1140 (2006).
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residence.*® The inability of noncitizens to vote is temporary as many
noncitizens will be enfranchised once they naturalize.’’ States generally
impose some requirements for people to partake in elections.*® There is a
natural link between the rules on citizenship and rules on voting
requirements. Both look to see if a person has sufficient ties to the
community and if the person will be a good member of society.” Indeed,
naturalization requirements identify the kind of people a state wants to
become part of the body politic, and presumably have a voice in its
governance.”’ Because naturalization provides noncitizens a well-
established pathway to vote, there is no need to enfranchise noncitizens.*!

Enfranchising all noncitizens may hurt democratic legitimacy. The
pushback to NCV is not limited to academic debates as some countries such
as Germany have taken the position that expanding the polity will dilute the
voices of citizens and interfere with their special relationship to the
government. Adhering to the notion that citizens’ voices should be protected,
the Federal Constitutional Court of Germany in 1990 struck down laws from
sub-federal entities (Bundesldinder) that allowed noncitizens to participate in
local elections in the Foreign Voters Case.** 1t found that such laws
undermined the right of the German people to self-determination.* It ruled
that the notion of “the people” (Volke) in Article 20 of the Basic Law (the
German Constitution) is limited to German citizens.** The German
Constitutional Court reaffirmed the link between citizenship and voting
rights.

In the same opinion, the German Constitutional Court went on to
suggest that the government should make it easier for immigrants to

36. Posner & Vermeule, supra note 35, at 1139.

37. This is mostly true where the criteria for naturalization is easy, such as the U.S. and Sweden.
However, this paper will later address the consequences of when naturalization is difficult in a particular
country.

38. See Sasha Chavkin & Hamish Boland-Rudder, Your Country, Your Vote — a Rough Guide to
Global Voter Restrictions, INT’L CONSORTIUM INVESTIGATIVE JOURNALISTS (May 5, 2014), https://
www.icij.org/inside-icij/2014/05/your-country-your-vote-rough-guide-global-voter-restrictions/;
Kristine Liao, What Voting Rights Look Like in 6 Countries Around the World, GLOB. CITIZEN (Aug. 21,
2020), https:// www.globalcitizen.org/en/content/voting-rights-around-the-world/.

39. See Lardy, supra note 21, at 92.

40. Meyer, supra note 35, at 467.

41. Arrighi & Baubock, supra note 24, at 632.

42. Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] June 26, 1990, 83
Entscheidungen des Bundesverfassungsgerichts [BVerfGE ] 37 (Ger.); Bundesverfassungsgericht
[BVerfG] [Federal Constitutional Court] June 26, 1990, 83 Entscheidungen des
Bundesverfassungsgerichts [BVerfGE] 60 (Ger.).

43. 83 BVerfGE 37 (Ger.); 83 BVerfGE 60 (Ger.).

44. 83 BVerfGE 37 (Ger.); 83 BVerfGE 60 (Ger.).
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naturalize instead of giving them the right to vote in local elections.*’ A state
may create a more representative polity without abandoning the current
framework. A reasonable alternative to NCV is to adjust the naturalization
requirements. Ten years after the Foreign Voters Case, the Bundestag
(legislative branch) opened the pathway to citizenship to persons without
German ancestry.*® Generally, noncitizens may naturalize after eight years
of legal residence in Germany, provided they meet the relevant conditions
such as adequate German language ability, a clean criminal record, and a
commitment to the Basic Law.”” The German case demonstrates that
institutions can adjust to calls for more democratic representation whilst
maintaining citizenship as a prerequisite for voting rights.

A. Voting Rights and Political Underpinnings

Proponents of NCV push against maintaining the status quo and argue
that implementing NCV is practicable. Although opponents of NCV
insinuate that voting rights and citizenship are inherently linked, advocates
for NCV counter that there is no valid connection between citizenship and
acquiring the right to vote.*® The right to vote is not unlike other political
rights, including the right to the freedom of speech and association, which
are automatically granted to noncitizens present in the host country.* It is
hard to justify the reservation of voting rights for citizens when other
political rights can be more powerful.*® Indeed, state practice illustrates how
voting rights can be granted to noncitizens just like other political rights.’’
For instance, the U.S. has a long history of enfranchising noncitizens.*
Noncitizen suffrage was widespread in the U.S. throughout the nineteenth
century and only ended when nativist sentiment took hold of the country.”
The spread of the idea that voting is the exclusive right of citizens can be in

45. 83 BVerfGE 37 (Ger.); 83 BVerfGE 60 (Ger.); see also Kees Groenendijk, Naturalization as
Alternative for Extending Voting Rights?, BUNDESZENTRALE FUR POLITISCHE BILDUNG (May 22, 2014),
https:// www.bpb.de/ gesellschaft/migration/kurzdossiers/184716/naturalization.

46. Germany historically had jus sanguinis citizenship but the Naturalization Act (2000) provided
Jjus soli citizenship. Note that this Act was amended in 2014. See Law on Nationality, FED. FOR. OFF.,
https:// www.auswaertiges- amt.de/en/visa-service/konsularisches/-/229970 (last visited Oct. 31, 2021)
(Ger.).

47. Id.

48. Lopez-Guerra, supra note 25, at 87-88.

49. Id.

50. Id.

51. See, e.g., Ruthizer, supra note 5.

52. See RON HAYDUK, DEMOCRACY FOR ALL: RESTORING IMMIGRANT VOTING RIGHTS IN THE
UNITED STATES 19-20 (2006).

53. Id.at17-18.
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part attributed to anti-immigrant sentiment.>* More recently, parts of the U.S.
are shifting back to previous policies of promoting noncitizen suffrage.” The
country is not alone in making this move.’® The European Union provides
citizens of the Member States with the right to vote in the local elections of
any other Member State.”” A study from 2019 demonstrates that at least
forty-five states grant noncitizens some form of voting rights (local, national,
or both).® Whilst the German approach of liberalizing naturalization
requirements is one possibility,” permitting NCV is a feasible and growing
option.

The increasing number of states permitting NCV indicates their
embrace of the idea that noncitizens should be afforded some voting rights.
The arguments advocating for NCV based on democratic principles and
natural rights appear to be gaining traction.®” Advocates for NCV suggest
that noncitizens should be enfranchised because they have genuine links to
the polity, will contribute to collective self-government, and will become
part of the political community.®' Now that concerns related to prejudicial
beliefs no longer have the same weight, the arguments for NCV have become
more persuasive.®? Historically, the decision to deny noncitizens the right to
vote was political.®* States chose to take away noncitizens’ right to vote in
order to appease political concerns that arose in part from prejudicial
beliefs.®* There is growing acceptance, however, that these assumptions are

54. Matt Vasilogambros, Noncitizens Are Slowly Gaining Voting Rights, PEW (July 1, 2021),
https:// www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2021/07/01/noncitizens-are-slowly-
gaining-voting-rights.

55. See Ron Hayduk & Michele Wucker, Immigrant Voting Rights Receive More Attention,
MIGRATION POL’Y INST. (Nov. 1, 2004), https:// www.migrationpolicy.org/ article/ immigrant-voting-
rights- receive-more-attention.

56. Arrighi & Baubock, supra note 24, at 626.

57. Treaty on European Union art. 8b, Feb. 7, 1992, 1757 U.N.T.S. 30615.

58. Ferris et al., supra note 16, at 949.

59. Germany also allows citizens of EU countries to vote in local German elections. This is an
exception to the stance taken in the Foreign Voters Case. See Municipal Elections, YOUR EUR., https://
europa.eu/ youreurope/ citizens/residence/elections-abroad/municipal-elections/index_en.htm (May 17,
2021).

60. See, e.g., Raskin, supra note 23, at 1395; Ulrike Davy, How Human Rights Shape Social
Citizenship: On Citizenship and the Understanding of Economic and Social Rights, 13 WASH. U. GLOB.
STUD. L. REV. 201 (2014).

61. Arrighi & Baubock, supra note 24, at 632.

62. See supra notes 58—61.

63. Gabriela Evia, Consent by all the Governed: Reenfranchising Noncitizens as Partners in
America’s Democracy, 77 S. CAL. L. REV. 151, 163 (2004) (suggesting that the right to vote is a
discretionary decision made by the state).

64. Id. at 163-70; see also Paige St. John, How a Racist Myth About Immigrants Continues to Fuel
Unproven Claims of Voter Fraud, L.A. TIMES (June 25, 2021, 5:00 AM), https:// www.latimes.com/
california/ story/2021-06-25/ racist-myth-of-immigrants-voting-fuels-claims-of-voter-fraud (showing the
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erroneous.®® Given the changes in ideology, arguments for NCV are gaining
momentum.

The arguments for enfranchising noncitizens based on democratic
principles and natural rights are particularly strong for permanent residents.
Whilst some human rights literature advocates for a cosmopolitan view of
citizenship,®® a larger portion of the literature believes that voting rights
should only be granted to noncitizens with sufficient ties to the community.®’
Noncitizens only become permanent residents after fulfilling certain
requirements, such as a period of residency, that prove they have sufficient
ties to the community.*

Permanent residents have sufficient stakes in the community to claim a
right to shape the rules that affect their day-to-day lives. Noncitizens are
subject to the duties and rules of the society in which they live.* Building
on the liberal democratic principle of territorial inclusion and “quod omnes
tangit ab omnibus approbetur” (what affects all shall be approved by all),
NCV is appropriate because people living within the same territorial
boundaries and subject to the same laws should have the power to influence
them.” With regard to contributing to and becoming part of the political
community, communitarian theories stipulate that a community grows
stronger when individuals participate more in the political community
because such interactions foster common goals and a shared identity.”!
Accordingly, permanent residents who are able to vote will be motivated to
engage in the political discourse, which in turn helps them identify more with
the host country.”” As this process continues, permanent residents will
become more integrated with the political community.

link between racism and the denial of voting rights).

65. See Groenendijk supra note 45; Sarah Song, Democracy and Noncitizen Voting Rights, 13
CITIZENSHIP STUD. 607, 612 (2009).

66. See Meyer, supra note 35, at 505 (stating that the right to vote is linked with human dignity and
self-determination, both of which are universal concerns not necessarily tied to territorial boundaries);
see generally Linda Bosniak, Universal Citizenship and the Problem of Alienage, 94 NW. L. REV. 963
(2000) (questioning the tendency to use citizenship as the line for defining political communities).

67. See Ferris et al., supra note 16, at 949-50.

68. See David M. Howard, Potential Citizens’ Rights: The Case for Permanent Resident Voting,
95 TEX. L. REV. 1393, 1394 (2017) (noting that gaining permanent residency implies sufficient ties to
national and local communities because getting that status is conditioned on showing such connections).

69. See Cristina M. Rodriguez, Noncitizen Voting and the Extraconstitutional Construction of the
Polity, 8 INT’L J. CON. L. 30, 30-31 (2010).

70. Cristina M. Rodriguez, From Litigation, Legislation: A Review of Brian Landsberg’s Free at
Last to Vote: The Alabama Origins of the 1965 Voting Rights Act, 117 YALE L. J. 1132, 1173 (2008).

71.  See Lardy, supra note 21, at 95.

72. Rose Cuison Villazor, State Citizenship Strengthens What It Means to Be a Citizen, N.Y. TIMES
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Reserving the right to vote to permanent residents serves as a limiting
principle and helps maintain the distinction between stakeholders and other
inhabitants. Few would argue that temporary visitors, such as tourists, or
undocumented aliens should be granted the right to vote.”* Drawing the line
at permanent residency helps close the democratic gap and maintains some
limit on a powerful right.”* Including only permanent residents in a polity,
those who are citizens in the making, reduces discrimination between
similarly situated inhabitants and closes the democratic representation gap.

B. Noncitizen Voting in Practice

A country’s constitution may not speak directly to the issue of NCV. In
such cases, the government has the flexibility to decide whether it wants to
enfranchise noncitizens. Governments that approach policies in an
experimental way have more readily embraced noncitizen suffrage. New
Zealand maintains a constitutional self-image as a laboratory for
experimentation in the design of democracy and has one of the most liberal
voting regimes in the world.” Since 1975, all permanent residents after one
year of residency in New Zealand may vote in all elections.”® Granting voting
rights for noncitizens is consistent with New Zealand’s pioneering
constitutional culture; it was also one of the first countries to enfranchise
women.”” Likewise, embracing experimentation is also a feature of the
United States Constitution. The structure of federalism fosters states’
function as laboratories of innovation.” In light of the Constitution’s silence
on NCV, municipalities have taken the initiative to enfranchise
noncitizens.” With flexibility built in these places that are deemed to be
laboratories, there seem to be fewer obstacles to enfranchising noncitizens.

Countries that have the power to grant NCV tend to permit noncitizens
to participate only in local elections.*® Indeed, there are relatively few
countries like New Zealand that allow noncitizens to participate in local and
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national elections.®' The small number of countries granting eligible resident
visa holders full noncitizen suffrage illustrates the effect of political realties
on the NCV movement. Although democratic considerations in favor of
enfranchising permanent residents are persuasive, the battle for NCV also
crosses over into the political realm.*” Immigration policies remain highly
relevant in the discourse on NCV. Whereas citizenship may be decoupled
from voting rights, the same cannot be said about immigration policy and
voting rights. There is a trade-off between granting voting rights to
noncitizens and having flexibility in immigration policy. A country like New
Zealand that grants full NCV will likely need to be more selective about who
comes into the country. In contrast, a country like the U.S. could let in a
wider range of noncitizens without worrying about whether a noncitizen
meets the criteria of a desirable voter. Furthermore, a country that grants full
NCV may need to worry about how the votes of nonimmigrants could shift
national policy.®® Accordingly, countries may be constrained by political
considerations and be reluctant or unable to provide noncitizens with full
voting rights.

II. THE UNIQUENESS OF LOCAL ELECTIONS

Providing permanent residents with the right to vote in only local
elections addresses both democratic and practical concerns. The argument
based on democratic considerations relies heavily on the idea that
stakeholders in a community should have a say in that community’s affairs.®
This argument is especially persuasive when looking at the interactions of
noncitizens within local communities. For instance, noncitizens interact with
members of the local community on a daily basis by going to the grocery
store, working in the local community, and sending their children to schools
in the local community. Having ties to the local community may be sufficient
to sustain a claim of belonging to the local polity,** and being part of the
polity entails the right to participate in local elections. However, noncitizens
cannot make comparable claims of ties to the national polity. Whilst
noncitizens can show a concrete connection to their local communities, their
connection to the national polity is more abstract. This is in part due to how
the national polity is defined, which includes abstract concepts such as
nationality and sovereignty.®
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The exclusion of citizenship as a requirement for voting is stronger for
local elections because the definition of the national polity is shaped by
citizenship. The national polity is tied together by the identity of being a
citizen of the country. When it comes to the national polity, the nation state,
i.e., the sovereign, defines who is encompassed in this group using
citizenship and will protect citizens against others in the international
realm.®’ Citizenship is tied to the identity of the national polity in a way not
seen in local polities. The polity for a local community can be defined by
community ties. Whilst democratic principles based on who has a stake may
support the full extension of alien suffrage, the theories about how to shape
the polity weigh against this. The latter, in fact, highlights relevant
differences between the local and national levels that affect how democratic
principles should be applied. Because the polities at the local and national
level are shaped by different factors, they should be treated as two separate
spheres.

Noncitizen suffrage has been incorrectly framed as a single issue of
whether noncitizens should be enfranchised. The issue is not so simple. The
proper questions to ask are whether noncitizens should have the right to vote
in local elections and whether that right should extend to the national level.
This set-up better reflects the reality of the multi-tiered governing structures
in many countries.

A. The decisions that noncitizens would vote on in local elections do not
affect major national interests.

Noncitizens should be allowed to participate in elections which are
more limited in scope and more relevant to their day-to-day lives. The
existence of multiple levels of governance in most countries suggests that
there are different scopes of issues and interests in each sphere. Indeed,
national governments must contend with interests stemming from
immigration policy, foreign policy, and national security. And decisions
made at the national level affect the entire country. Regarding local
governance, most countries have local governments elected exclusively by
local inhabitants to address local matters.®® Whilst there may be some
overlap in the matters at the different levels, many matters are separate.
Furthermore, the scope of the issues tends to be more limited at the local

state (last visited May 22, 2021).

87. Arrighi & Baubdck, supra note 24, at 632 (noting that local governments don’t have this
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level. In discussing how local elections differ from national elections, a local
U.S. official stated, “[t]he mayor and City Council are not deciding national
policy. .. . We make decisions about trash pickup, snow removal and
equipment for the parks.”® Enfranchising permanent residents at the local
level merely provides them with the power to affect decisions in their
immediate surroundings.

The gap in democratic representation is notable in the local context
because noncitizens cannot vote on issues in local elections that affect their
everyday lives. Noncitizens in local communities are an example of
“taxation without representation.” Noncitizens are still obligated to
contribute to the community but are denied the power to influence how their
contributions are allocated. Enfranchising permanent residents at the local
level can further democratic principles without infringing on national
interests and policy matters. The particularized nature and limited scope of
local elections highlight the limited reach of federal concerns about
noncitizen suffrage.

B. Many of the concerns raised about NCV are not as pertinent when NCV
only applies at the local level.

The concerns about NCV on immigration policy are more relevant at
the national level as opposed to the local level. It is the national level where
the federal government must balance its interest in defining “the people”
with naturalization policies, immigration integration programs, border
control, and immigration selection policies.”’ For instance, the national
government has an interest in incentivizing aliens to naturalize and could
lose this carrot if full noncitizen suffrage were available.”” The national
government may desire the knowledge of highly-skilled immigrants or need
the labor of lower-skilled immigrants and want to encourage these groups to
naturalize.”> Whilst local governments also have an interest in securing
desirable employees, they can meet this goal without needing to consider the
effects on immigration policy. Because local governments are not often
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responsible for managing immigration policy, local officials can give more
weight to democratic considerations. Accordingly, local governments are
better positioned to grant limited voting rights to noncitizens.

Fears about foreigners interfering with policies are especially
unfounded in the local context, where the issues up for debate are limited in
scope. A general objection to NCV is that noncitizens have ties to their
countries of citizenship and would vote in favor of policies that benefit their
countries of citizenship rather than place of residence. The fear is that some
noncitizens would use their opportunity to vote in a way that could disrupt,
subvert, and ultimately destroy the state of residence.” As a general matter,
concerns about the loyalty of noncitizens is not a persuasive reason for not
enfranchising them. This fear is speculative as there are measures in place to
screen out noncitizens who could be disloyal.”® As part of the immigration
process, noncitizens are screened before they are allowed to enter into a
country.”® Moreover, permanent residents lack the incentives to be disloyal
because that could hurt their chances of naturalization.”’ Although citing
disloyalty as a justification for not enfranchising noncitizens is a weak
argument at the national level, it is not even relevant when it comes to local
level. Local elections by design do not cover national policies. Most of the
decisions that are of interest to foreign governments—such as national
security, foreign affairs, and immigration—fall exclusively within the
authority of the national government. Because permanent residents would
not be able to vote on those matters, there is no need to be concerned about
foreign interreference through noncitizen suffrage.

The link between noncitizens voting in local elections and threats of
foreign interference is not clear. Some local decisions could have broad-
reaching effects or may be of interest to foreign governments. For instance,
local decisions made in influential cities could be of interest to foreign
governments.”® However, it is questionable that a foreign government would
use this avenue to influence the target country. One imagined scenario for
foreign interreference may go as follows: Russia could convince Russian
citizens in the U.S. to vote for policies in New York that favor Russian
investors and other cities eventually follow New York’s lead, all of which
would snowball into national policies that are more friendly towards

94. Rosberg, supra note 17, at 1125.
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97. Seeid. at 1127 (noting that loyalty, in the form of swearing allegiance, is a general requirement
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Moscow. For the reasons mentioned above, noncitizens who become
permanent residents are unlikely to participate in such a scheme.”” And the
Russian government, or any government for that matter, surely has more
effective ways of influencing the policies of another government. Tactics
related to cybercrime and spreading misinformation would be more effective
and have a greater potential in producing immediate results.'® The threat of
noncitizens with divided loyalties subverting national policies through local
elections is purely speculative.

ITII. A PRESUMPTION FAVORING PERMANENT RESIDENTS’
RIGHT TO VOTE IN LOCAL ELECTIONS

Focusing specifically on the local context, there is a strong argument
for noncitizen suffrage. Because noncitizens interact with their surrounding
community, those who reside for a long duration and become permanent
residents will likely identify with the local polity. Moreover, in light of
democratic considerations, noncitizens who have a stake in local issues
should have a say in policies when the reach of such influence is confined.
Given these considerations, this article proposes, as a matter of principle, a
rebuttable presumption in favor of extending voting rights to permanent
residents in local elections. This is a general principle that should guide a
range of decisionmakers including courts, legislators, and constitutional
drafters. This general principle should function like other normative
principles, such as John Stuart Mill’s famous harm principle, which entails
a presumption in favor of individual liberty.'"”! Mill’s harm principle has
been implemented in various contexts by various actors. Similarly, this
article’s normative presumption in favor of NCV in local elections can be
implemented in several ways.

The challenger to the presumption has the burden of demonstrating that
there is a legitimate interest outweighing democratic considerations that
support noncitizen suffrage. Since permanent residents have the greatest
claim to be included in the local polity,'** the presumption may be rebutted
when local elections cover policies usually decided by the national polity.
Namely, the presumption favoring NCV may be rebutted if noncitizens
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would have the ability to influence policies that are national in nature. This
is problematic because it would raise concerns about diluting the voices of
“the people”'® and possibly constraining the government’s ability to enact
national policies.'®*

Determining whether a local election covers a range of topics
sufficiently broad to help rebut the presumption is fact specific, though a
state’s governing structure may offer clues about the relationship between
the national and local governments. In countries with a federalist system,
such as the U.S., the proposed presumption holds because there is likely a
well-established system of national and local governance. Indeed, certain
policies are designated for the local governments and other policies are
within the purview of the national government. In contrast, the division
between the local and national spheres may not be clear in countries with a
unitary governing structure. These countries use local governments to
implement national policies.'” Although examining governing structures is
a helpful starting point, a country’s governing structure is not dipositive of
whether the presumption favoring NCV in local elections may be rebutted.
Indeed, there are situations in which the local governments are responsible
for policies that are typically associated with national governments. Some
federalist countries such as Switzerland have local governments that are
more powerful than the national government.'” The Cantons in Switzerland
retain all the sovereign rights which the Federal Constitution does not
explicitly or implicitly assign to the Confederation or otherwise specifically
forbid.'"” Since the local governments retain the power to include in its local
ballots issues that would be considered national interests in many other
countries, such as foreign policy,'® there is a stronger case for rebutting the
proposed presumption. Accordingly, the determining factor is whether the
issues on the ballot extend beyond what may be expected of local elections.

A challenger of the presumption must also demonstrate that the
permanent residents have a reasonable opportunity to naturalize. A
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government may address calls for more democratic representation and still
condition voting rights on citizenship by liberalizing the requirements for
naturalization.'” In such cases, the government cannot be said to
disenfranchise permanent residents because the government has provided
permanent residents with a pathway to vote. Permanent residents have the
power to decide if they will undergo the process to secure voting rights.''
However, democratic principles may be in jeopardy when noncitizens who
are willing to naturalize and meet the criteria do not have a reasonable
opportunity to do so. When there are limited opportunities for naturalization,
there is essentially no pathway to vote. A class of stakeholders will continue
to lack the ability to shape the policies that affect their everyday lives. The
inability to naturalize essentially perpetuates noncitizens’ positions as
second-class people.'''The exclusion from naturalization translates to the
exclusion from attaining rights. The presumption favoring NCV in local
elections fills this void and provides permanent residents with some ability
to weigh in on decisions in which they have a stake. Accordingly, due to
democratic principles, the presumption favoring participation in local
elections should only be rebutted when there is evidence that noncitizens
have a reasonable opportunity to naturalize, and they choose not to undergo
the process.

A. Applying the Presumption

This section will explore how the proposed presumption could play out
in the context of three different constitutional democracies. The constitutions
of'the U.S. and Japan have no express prohibitions on NCV, but the idea that
only citizens have the right to vote has been challenged. In the U.S., the
federal ban on alien suffrage at the national level has not prevented
municipalities from enfranchising noncitizens in some local elections.''?
Likewise, Japan prohibits noncitizens from voting in federal elections.
However, an opinion from the Constitutional Court deciding this issue left
open the possibility of NCV at the local level.'"® The ball is in the court of
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the Japanese legislators who have the opportunity to decide this issue.''* In
Switzerland, the answer to whether noncitizens should be enfranchised is
varied as each canton has the power to make its own determination. These
three cases will illustrate the relevance of the proposed presumption in
different contexts.

1. United States

Deciding who may partake in the political process is a question of
constitutional design. The U.S. Constitution describes who may be elected
to political office. Article I Section 2 describes the election process and
qualifications for the House of Representatives. However, there is less
information about the qualifications of those who may elect public
officials."”® The changing definition of “citizen” provides some clues about
this question that has been left open. The 15" Amendment states that all
“citizens” regardless of race or color have the right to vote.''® The 19™
Amendment is a parallel to the 15" Amendment and provides no “citizen”
shall be denied the right to vote on the basis of sex.''” The most recent
amendment on this matter, the 26" Amendment, enfranchises all “citizens”
over the age of 18.""® Although the language in the amendments suggest
some citizenship requirement for the right to vote, there is no explicit ban on
noncitizen suffrage in the Constitution'' and the Supreme Court has not
banned the practice.'”® Accordingly, the amendments should be viewed as
the floor of who may vote and should not function as the ceiling. Citizens of
the U.S. must have the right to vote, but others may be granted that right.
The current exclusion of noncitizens from federal elections, which takes the
form a federal statute, is a political decision and not one mandated by the
Constitution.'?' There is no comparable statute banning noncitizen suffrage
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at the local levels. State and municipal governments are free to make their
own decisions on the matter.

The U.S. is a federalist system that grants states the powers which are
not delegated to the federal government by the Constitution.'?? The role of
states takes central importance in the Constitution as they are mentioned
explicitly at least fifty times in forty-five separate sections.'? States retained
considerable control over their political systems and under the 10™
Amendment have control over many matters that are not in conflict with the
Constitution.'** Unless an amendment prohibiting all alien suffrage is passed
at the national level or the Supreme Court bans such practice, local
governments can choose to enfranchise noncitizens. All state constitutions
refer to U.S. citizenship when discussing who can vote in their elections.'*
Nearly every state keeps open the possibility of allowing noncitizens to vote
in their elections.'?

Maryland is a pioneer in this field. Takoma Park, Maryland was the first
American municipality to enfranchise noncitizens in local elections.'?’ In
2017, the suburb of College Park became the largest city to allow noncitizens
to participate in local elections. Currently, many municipalities in the U.S.
that enfranchise noncitizens are in Maryland.'*

Article I Section 1 of the Maryland Constitution states:

[E]very citizen of the United States, of the age of 18 years or upwards,
who is a resident of the State as of the time for the closing of registration
next preceding the election, shall be entitled to vote in the ward or election
district in which the citizen resides at all elections to be held in this State.
Requiring citizenship as a prerequisite to vote does not apply to
municipalities other than the city of Baltimore.'” Because of this flexibility,
Takoma Park extended the franchise to noncitizens through a referendum
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and seal of approval from the City Council in 1992.'*° Maryland highlights
the autonomy inherent in local governments and affirms the authority of
local officials to enfranchise noncitizens. The fact that municipalities in
Maryland, and others including Chicago and New York,"' allow noncitizens
to vote in local elections suggests that such practice is consistent with the
Constitution. Whilst state action that is not directly in conflict with the
Constitution may later be found unconstitutional, there is some indication
that a court would uphold the extension of voting rights to noncitizens. In
general, the U.S. has gradually granted more groups the right to vote, so
extending this right to noncitizens is consistent with previous practice.'*

The presumption in favor of local NCV holds in the U.S. because local
governments generally do not directly address issues that constitute national
policies. Although individual local actions may collectively snowball into a
quasi-national stance, local and national issues in the U.S. are generally
distinguishable. The 10" Amendment may have originally given states a lot
of power, but such power has gradually eroded with the expansion of the
federal government through the Supreme Court’s interpretation of the
Commerce Clause and other enumerated federal powers. Consequently, the
most consequential issues on ballots are found in national and not local
elections.'*® Federal preemption also minimizes the overlap between state
and national policies.

Showing that noncitizens in the U.S. have a reasonable opportunity to
naturalize would not rebut the presumption if there is no evidence that the
local elections cover national-level issues. The presumption is unlikely
rebuttable in the U.S. even though the U.S. naturalization process provides
noncitizens with a reasonable opportunity to naturalize. In the U.S., legal
permanent residents who are at least 18 years old may naturalize if they meet
a five-year residency requirement, have good moral character as defined in
INA § 1101(f), meet the English language requirement, pass a civics test,
demonstrate attachment to the principles and ideals of the U.S. Constitution,
and swear an oath of allegiance to the U.S."** The high number of naturalized
persons in the U.S. affirms that the U.S. has a reasonable naturalization
process. As of 2017, there were approximately 22 million naturalized
citizens in the U.S."*> Between 2008 and 2018, more than 7.2 million
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noncitizens naturalized.'*® Nonetheless, since the test to rebut the
presumption is conjunctive, evidence of a reasonable naturalization process
alone is insufficient to rebut the presumption.

In sum, this article’s proposed principle suggests that local governments
in the United States should extend voting rights to permanent residents. This
extension of rights can be achieved legislatively, as was the case in many
municipalities in Maryland. Alternatively, states could choose to take a
firmer stance by amending their state constitutions to recognize local voting
rights for permanent residents.

2. Japan

Japan has historically defined its polity narrowly and closely ties
citizenship with Japanese ancestry. As a geographically isolated country,
Japan developed a strong national identity."*” Japan demonstrates the
difficulty in rebutting the proposed presumptive right to vote in local
elections for a country that defines its community using ethno-nationalist
criteria.'*® Japan’s citizenship policy is rooted in an isolationist policy to
protect peace and stability in the country.'*? Outlined in the Nationality Law,
Japanese nationality is mainly passed from Japanese parents to their children
(based on the principle of jus sanguinis) and naturalization is tightly
controlled.'* Because of these tight controls on citizenship, two major
groups are excluded from Japan’s political institutions. The first group is
composed of Zainichi Koreans who have lived in Japan and lost their
Japanese citizenship during the Allied occupation of Japan.'*! Following
World War II, much of the Zainichi population and their descendants did not
end up becoming naturalized citizens even though they have close ties to the
community.'** As a Japanese official puts it, “[the Zainichi] pay taxes here,
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they live the same lifestyle as Japanese, they use the same language we do
and they bury their ashes here.”'*® The Zainichi population struggles with
Japan’s naturalization process which is deemed to be “arbitrary and quite
strict in nature.”'* Despite their close ties to the Japanese community, they
have little say in the laws that govern them. The second, and growing,
excluded group consists of foreign workers who have been moving to Japan
since the 1980s. As the group of disenfranchised people living within Japan’s
borders grew, the Japanese Supreme Court finally addressed the issue of
NCV in 1995, in the case of Kim v. Osaka.'®*

The Supreme Court was tasked with determining whether voting rights
should be restricted to only formal members of the state (i.e., citizens) or also
include some noncitizens who meet special qualifications. The court’s
decision turned on its interpretation of Articles 15 and 93 of Japan’s 1947
Constitution. Article 15 provides:

The people have the inalienable right to choose their public officials and
to dismiss them.

All public officials are servants of the whole community and not of any
group thereof.

Universal adult suffrage is guaranteed with regard to the election of
public officials.

In all elections, secrecy of the ballot shall not be violated. A voter shall
not be answerable, publicly or privately, for the choice he has made.'*

Article 93 states:

The local public entities shall establish assemblies as their deliberative
organs, in accordance with law. The chief executive officers of all local
public entities, the members of their assemblies, and such other local
officials as may be determined by law shall be elected by direct popular
vote within their several communities.""’

The 1947 Constitution opens with the words “[w]e the Japanese people.
Drawing on this reference to Japanese nationals, the Supreme Court reasoned
that other references to “the people” in the Constitution refer only to
Japanese citizens, implying that only citizens are guaranteed voting rights as

99148

naturalization process, there are only about 1,000 new naturalizations each year, compared to
approximately 30,000 new permanent resident visas).

143. Stephen Day, Japan: The Contested Boundaries of Alien Suffrage at the Local Level, 16
DEMOCRATIZATION 558, 570-71 (2009).

144. See Green, supra note 137.

145.  Saikd Saibansho [Sup. Ct.] Feb. 28, 1995, Hei 1993 (gyo-tsu) no. 163, SAIBANSHO SAIBANREI
JOHO [SAIBANSHO WEB], http:// www.courts.go.jp/ app/hanrei_en/detail?id=201 (Japan).

146. NIHONKOKU KENPO [KENPO] [Constitution], art. 15 (Japan) (emphasis added).

147. Id. art. 93 (emphasis added).

148. Day, supra note 143143143, at 564 (explaining that the 1947 Constitution, which came from
an original English language, interpreted “all people” to be those with Japanese nationality (kokumin)).



234 DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW [Vol 32:211

a matter of constitutional law.'*’ In dicta, however, the Supreme Court noted
that “[i]f foreigners living in Japan are permanent residents and are
acknowledged to have close ties with local public entities where they live,
taking a measure to give them the right to vote is not prohibited by the
Constitution.”"® Thus, although the Supreme Court rejected the idea of a
constitutional right to NCV, it left open the possibility of the franchise for
long-term foreign residents at the local level. It suggested that the question
of whether or to extend local suffrage to certain groups of noncitizens was a
political determination to be made by legislators.

In the period following the Supreme Court’s decision, the foreign share
of the overall population has grown.'”! The decision by the Japanese
Supreme Court leaves a large portion of the population vulnerable. Unlike in
Germany’s Foreign Voters Case, where the apex court also restricted
national elections to only citizens, the legislature did not step in to liberalize
naturalization policies.'>* The Japanese legislature is still unable to reach an
agreement on this issue.'>

Japan’s restrictive naturalization policies make it highly unlikely to
rebut the presumption in favor of non-citizen voting in local elections. As a
country with a unitary form of government, Japan could make a case that the
policies voted on in its local elections overlap more with national issues as
compared to other countries. In Japan’s unitary form of government, there is
no clear distinction between the policies of the national and local
governments.'** However, Japan is unable to meet the other requirement to
rebut the presumption; namely, it cannot show that noncitizens have a
reasonable opportunity to naturalize. That generations of a racial minority
have been unable to successfully claim citizenship illustrates the limitations
of Japan’s naturalization process.'”® In fact, this restrictive naturalization
process has created a perpetual subclass of people in Japan.'*®
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Unless Japan modifies its laws to provide noncitizens with a reasonable
opportunity to naturalize,"”’ the normative presumption in favor of local
NCV should hold. Accordingly, Japan’s legislature should pass laws to
extend NCV rights at the local level. Several related legislative proposals
have been made and have failed in recent years.'”® This article’s normative
presumption in favor of local NCV lends new support to such proposals,
suggesting that such legislative proposals should be revived and adopted. In
addition, should the Japanese Supreme Court hear another case concerning
NCV, the normative presumption proposed in this article could guide the
court’s ruling. Whilst it is beyond the scope of this article to fully explore
the possibilities of future adjudication by the Supreme Court, it is worth
acknowledging that the Supreme Court could at least theoretically overrule
Kim v. Osaka by adopting a more teleological approach to constitutional
interpretation. Under a teleological approach, the Court’s definition of
constitutional voting rights would be guided by democratic principles,
including this article’s proposed presumption in favor of local NCV.

3. Switzerland

The Swiss case presents a strong prospect for rebutting the presumption
in favor of NCV in local elections because the local governments in
Switzerland exert distinctly significant power and influence. Switzerland is
exceptional because the Constitution distributes the powers between the
federal and local government using a bottom-up approach. The construction
of the confederation places residual powers in the Cantons and sometimes
municipalities.'” Article 3 of the Swiss Constitution, translated from
German, provides:

The Cantons are sovereign except to the extent that their sovereignty is
limited by the Federal Constitution. They exercise all rights that are not
vested in the Confederation.'®

The federal constitution does not provide for the powers of the Cantons.'®'
Because the powers reside at the local level, new federal powers are
constructed so that they do not infringe on the sovereignty of the Cantons.'®
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The Swiss have a tradition of revising their constitutions, at the federal and
local levels, constantly.'® However, all of the revisions retain the bottom-up
distribution of power to ensure that the Cantons are able to participate in
decision-making at the central level.'*

The 2,929 Swiss municipalities (Gemeinde) retain extensive autonomy
over local policies. They have significant freedom in designing how their
political institutions are organized.'®® The national government plays almost
no role in shaping Swiss political institutions.'°® Rules on designing political
institutions and voting rights are determined by cantonal and not national
legislation.'®” Alien suffrage may be introduced and passed through
instruments of direct democracy including popular initiatives proposing
amendments to cantonal constitutions or referendums for changes to
cantonal electoral law.'®® As of 2019, eight of the twenty-six cantons offer
some form of non-citizen voting rights at the cantonal level or granted their
municipalities the right to offer alien suffrage themselves.'® The Swiss
system places most of the power including political decisions at the local
level.

The Cantons exert considerable power compared to the national
government. The bottom-up approach flips the assumption made earlier in
this paper that local governments only address issues that are local in nature.
The assumption is that local governments are freer to extend local alien
suffrage because they do not need to counterbalance as many policy
considerations in other fields.'” Here, the local governments in Switzerland
potentially wield greater power because anything that is not explicitly
delegated to the Confederation remains the responsibility of the local
governments. That is, Swiss cantons are responsible for a broader scope of
issues typically expected of local governments.'”' If permanent residents
were allowed to participate in local elections, they would be granted more
influence over a wider array of issues as compared to countries without
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bottom-up federalism. Given the small number of limitations on cantonal
power outlined in the Federal Constitution, the decisions made at the local
level face few challenges.'”” Absent a showing that nonresidents in
Switzerland have a stronger democratic claim of belonging to the polity, as
compared to other local governments, the greater scope of authority
embedded in the Cantons aids in rebutting the presumption proposed in this
paper.

The answer to the question of whether there is sufficient evidence that
demonstrates reasonable opportunity to naturalize depends on the specific
canton. In Switzerland, there are two main pathways to naturalization.
Simplified naturalization is available to spouses of Swiss citizens and third-
generation immigrants.'”® Regular naturalization is available to permanent
residents who meet the 10-year residency requirement.'’* A permanent
resident who meets the federal requirements must then file an application for
naturalization with the canton of residence.'” To proceed with the
naturalization process, the applicant must meet the requirements specific to
the Canton of residence.'’® Some Cantons require a verbal or written
naturalization test.'”” The decisions concerning naturalization may also be
left to the communal assembly.'” In the Swiss case, whether there is a
reasonable opportunity to naturalize is highly fact specific. Accordingly, the
presumptive right to vote in national elections may be rebutted by certain
Cantons.

CONCLUSION

Although national and local governments are moving towards including
more individuals in their polities, many noncitizens remain largely powerless
in their countries of residence. Cultivating a normative presumption in favor
of extending the right to vote to permanent residents in local elections may
solve this issue. Normative considerations weigh in favor of enfranchising
permanent residents because they have demonstrated that they are
stakeholders in their communities. Granting them the right to participate in
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local elections accommodates democratic principles without hindering the
ability of national governments to pursue their interests. The presumption
holds unless there is evidence that the issues discussed at the local level
include issues generally associated with national policy and the permanent
residents have a reasonable opportunity to naturalize. Notions of fairness and
practical considerations weigh in favor of enfranchising permanent residents
for local elections. The case studies demonstrate how the presumption would
include qualified individuals who are excluded from the franchise for
reasons not related to voting qualifications.

Extending the boundaries of the local polity to include permanent
residents gives voice to community members who share the same burdens
and responsibilities as their enfranchised neighbors. This paper should be
viewed as a jumping point for future studies that may want to explore the
dynamics between voting rights and systems with different distributions of
power. The distribution of power seems to affect the scope of issues at the
local and national level. Whilst this paper showed how a bottom-up federalist
system may be a strong indicator that the presumption should be rebutted,
future studies may want to explore if this is a consistent pattern and evaluate
whether the ability to rebut serves democratic interests. As a normative
matter, should noncitizens still be allowed to participate in local elections
where they have the power to influence a wide range of matters? If yes,
should mechanisms be put in place to limit the types of issues that
noncitizens may vote on? As the preceding discussion shows, the challenges
of extending alien suffrage stem from normative and practical
considerations. Several places around the world have already stepped up to
meet this challenge. With the presumption in place, the hope is that many
more will join.



