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The Impact of the Rule of
Law on National Security
in African Countries

Research showsthatastrongrule oflaw
fosters innumerable societal benefits,
including improved living conditions
and citizen wellbeing, more robust law
enforcement, and economic growth.
Another important but perhaps over-
looked benefit of the rule of law is its
substantial contribution to people-
centered national security.

Dr. Catherine Lena Kelly, Associate
Dean and Associate Professor of Justice
and Rule of Law at the Africa Center
for Strategic Studies, an academic
institution within the U.S. Department
of Defense, has studied how the rule
of law contributes to security sector
effectiveness in Africa and spoke about
the topic as part of a panel discussion
on rule of law and security sector gov-
ernance at the “Emerging Security
Sector Leaders” seminar, a multina-
tional academic program hosted by the
Africa Center in 2022. The panel dis-
cussion aimed to discuss the place rule
of law has in democratic and civilian
security sector governance, consider
the different ways that the rule of
law shapes the drivers of security
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challenges and the megatrends affect-
ing African security futures, and
examine the strategic benefits and
the practical challenges that security
sector leaders face when seeking to
establish and enhance the rule of law
in the security sector and build trust-
ing relationships with the citizens the
security sector is meant to serve.
Although the conference
designed primarily for African secu-
rity sector leaders, many of the topics
apply across various legal and justice
systems. The following are Dr. Kelly’s
remarks, edited with the author’s
permission for publication. A video
recording of the complete panel dis-
cussion, which includes discussion of
present-day applications by Dr. and
General Dan Kuwali, Chief of Legal
Services and Judge Advocate General
of the Malawian Defence Force, is
available to watch on YouTube.
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o begin, what is the rule of law?
I Rule of law is both a principle
and a process.

In terms of principles, rule of law
is the idea that all people are treated
equally under the law, regardless of
who they are. Thus, the rule of law
is meant to contrast with rule by law,
which is a mode of governing in which
those in political power use the law to
constrain the behavior of others but
not that of themselves.

In terms of process, it is more com-
plex, and there are multiple facets.
Rule of law is not just about security
and justice officials enforcing the law;
it is also about making the equality of
everyone under the law a real, tangi-
ble thing. In that sense, building the
rule of law is an ongoing social and
political process that involves the
state — including the security forces.
However, it also involves citizens and
hinges upon state officials forging rela-
tionships of trust and reciprocity with
the citizens that they are intended to
serve. Now, this could be based on rel-
evant local, national, and international
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standards about rules, rights, and ways
to seekredress for problems that one is
experiencing. In other words, ensuring
the equality of all under the law — not
only in principle but also in practice —
is a core part of a government’s effort
to establish and maintain a “social con-
tract” with its citizens.

To expand a bit on these ideas: The
rule of law has a variety of key com-
ponents that make it what it is. That
is why often, when we talk about rule
of law, we can talk past one another
because there are multiple facets.
There are multiple things that we
could be talking about.

Overall, however, countries with
robust rule of law have laws and pol-
icies that are clear, well-known, and
internally consistent. This is some-
times referred to in legal circles as
“legal certainty.” This is the idea that
you can anticipate what the conse-
quences of any given behavior might
be as long as you understand what the
law says. In that sense, transparency
about the law and how it is applied is
an important part of rule of law, too'.

The content of the laws also matters,
of course. Countries with robust rule
of law have constitutions and legisla-
tion that offer the equal protection of
freedoms and liberties for all citizens.
Proportionality (meaning the degree of
punishment being appropriate for the
degree of offense, in criminal law) is
also a notable aspect of the law’s con-
tent here? Some African countries
have ratified international conventions
that affirm some of these princi-
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Rule of law is not
just about security
and justice
officials enforcing
the law; it is also
about making

the equality of
everyone under
the law a real,
tangible thing.

ples I have mentioned. There are also
continental or regional African com-
mitments to consider. Many African
countries have signed onto the African
Charter on Human and People’s
Rights.* The African Charter on
Democracy, Elections, and Governance
also promotes rule of law principles
like equality in the exercise of vari-
ous freedoms and liberties.* This is an
important point for us to highlight in
particular for this audience of emerg-
ing leaders.

Another aspect of the rule of law that
matters quite a bit is citizens’ practical
recourse to state and non-state options
for accessing justice.’ Ideally, every
citizen has a range of justice options
at their disposal that they can choose
to use or not to use if they encounter
a particular kind of problem, and they
have good knowledge about the pros
and the cons of pursuing those differ-

ent options that are available. ¢

Finally, I will dwell just for a min-
ute on the extent to which justice
institutions operate fairly and inde-
pendently also matters for the rule
of law. Countries with robust rule of
law systems have checks and balances
between the executive branch, the leg-
islature, and the judiciary.” This allows
the judiciary to function independently
of what are often in Africa very strong
executive branches of government.
That helps to ensure the equitable and
consistent application of the law to
everyone, whether they are someone
who is in the government or someone
who is outside of it. And again, let me
go back to some of the African Union
reference points here on these prin-
ciples. The AU’s Agenda 2063 further
advances a vision based on this by call-
ing for an Africa where people “enjoy
affordable and timely access to inde-
pendent courts and a judiciary that
delivers justice without fear or favor.”

So to sum up: Rule of law prevails
when there is a widespread sense that
everyone is subject to the rules, and
there are practical mechanismsin place
to ensure that the rules are applied.
Leaders are subject to oversight by
other leaders in various branches of
government. They are also subject to
oversight by citizens who are not in
government. People must also have
sufficient access to justice to hold each
other to account, and that requires a
certain degree of fundamental free-
doms and civil liberties that ensure
that all citizens are working under the
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law on a relatively level playing field.

The Rule of Law & Security Sector
Effectiveness

This now leads us to the second ques-
tion of why rule of law, as I am defining
it for you here, matters for security
sector effectiveness. The short answer
is: because justice and rule of law are
vital for peace and stability, which it is
the security sector’s job to provide.
Part of the foundation for peace
and stability is a high level of trust
between security actors and citizens.
Mistrust of security forces can exist
for many reasons: There are historical
legacies of security force abuses, per-
ceptions of institutional corruption,
and frustration with slow responses to
crimes in some cases. Security forces
can do their jobs better when the peo-
ple that they are meant to serve trust
them. Fostering popular confidence in
the security sector through this kind
of rule of law thus hinges upon build-
ing rights-respecting relationships
with citizens, upon providing citizens
human security, and upon enabling
citizens to exercise their rights and
express their views peacefully even if
they disagree with the government.
And note there that I am emphasiz-
ing “peacefully.” These are not always
easy duties to fulfill, but as we will hear
from others, there are major strategic
benefits to the security sector oper-
ating in accordance with rule of law
— both internally within defense insti-
tutions and externally in terms of their
everyday interactions with ordinary
citizens. Overall, more transparent,
legitimate, and accountable security
forces in the long run can help security
services gain greater trust of the pop-
8

ulace and can, in turn, address threats
and challenges in more lasting and sus-
tainable ways.

Rule of law and security were
frequently at odds in the early post-in-
dependence period in many African
states. In these contexts, the main kind
of security that concerned leaders was
that of the regime itself. The focus on
regime security meant structuring
the security and defense services to
minimize the risk of coups and wield-
ing coercive power against citizens to
keep violent and peaceful challenges to
authority in check. That is part of what
can sometimes lead to popular distrust
in the security services or in the state
justice systems. Either or both can be
an issue that lingers today, and the sit-
uation differs across countries.

Morerecently, African national secu-
rity agendas have diversified. On the
AU, regional, and national levels, there
is a growing emphasis on citizen secu-
rity, which hinges upon state security
officials forging relationships with the
populace based on legitimacy, trans-
parency, and accountability. Through
this lens, rule of law matters for secu-
rity in many ways, but two merit
emphasis here. First, rule of law shapes
the drivers of some of the core threats
that African states face. Second, rule
of law influences the channels through
which risk factors for insecurity can
play out. In other words, rule of law
influences megatrends, which in turn
influences security.

Now, let me spend just a few min-
utes on a few rule of law issues that are
drivers of insecurity in several differ-
ent contexts.

On violent extremism, human rights
abuses by security sector actors and
perceptions of unjust treatment by
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government officials are key determi-
nants of individual decisions to join
violent extremist groups. We have
seen this supported by research that
has been done in the Sahel, the Lake
Chad Basin, and the Horn of Africa.

There is one famous study pub-
lished in 2017 by the United Nations
Development Program (UNDP) on
Cameroon, Kenya, Niger, Nigeria,
Somalia, and Sudan that compared the
life histories of people who had joined
violent extremist organizations with
the life histories of people who had
chosen not to join a violent extremist
group — i.e. people who had faced that
choice and rejected violent extremism.
By comparing those groups, the study
sought to identify the tipping point
that pushed particular individuals into
joining a group. Seventy-one percent
of the people in that study who had
joined violent extremist organizations
said that the tipping point was state
security forces killing, arbitrarily jail-
ing, or abusing a family member or a
friend.®

Another study by International Alert
focused on the Liptako-Gourma region
concluded that the principal “push fac-
tor” leading youth in particular to join
violent extremist groups was “the
experience or perception of abuses
perpetrated by various elements of
the state.” This finding applies not just
to the security forces, but to the state
more generally. Perceptions that state
officials act with bias and impunity
can exacerbate grievances, and state
actors engaged in counterterrorism
risk exacerbating these grievances if
they hold suspects in arbitrary deten-
tion, commit violence against suspects
while they are in detention, or even
profile members of particular ethnic

journey-to-extremism.undp.org/content/vl
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groups as suspects.

I will focus next on transnational
organized crime, but there are cer-
tainly things one could say about rule
of law drivers that contribute to, but
may not actually cause, armed conflict
and violence. To talk for a minute about
transnational organized crime, though:
Today, transnational organized crime
in Africa is perpetrated by a variety of
actors. Earlier, we talked about foreign
entities, criminal networks, and mafia-
style groups, and certain high-level
officials within African states whose
work can facilitate criminal networks
in some cases.!®

The latter is probably one of the
most sensitive aspects of transnational
organized crime in Africa, and it has
been documented through sources like
the ENACT Organized Crime Index.
High-level elite facilitation of crimi-
nal network activity is a sensitive issue
around the world, not just in Africa.
However, there are recent examples
from several African countries that
are worth highlighting. In one case,
security officials and diplomats from
a particular country were implicated
in transnational drug trafficking.! In
another case, it was that government
leaders who were found to be collud-
ing with illicit trafficking networks."

Why does this matter for the rule
of law? It matters because organized
crime is easier to perpetrate when
there are fewer guardrails against
corruption in government. When the
law is not applied evenly, or when
institutions of transparency and

accountability are relatively weak,
then government officials colluding
with criminal networks have little to
fear. Problems can arise if states opt
not to enforce laws on transnational
organized crime or avoid investigating
“big fish” in the government who are
facilitating the perpetration of some
of these acts. The practices that I am
describing here subvert the principle
that nobody is above the law.

A second way that rule of law is
critical to security is that it shapes
the ways that continental megatrends
influence different countries’ risk and
resilience profiles.

Let us look, for example, at urban-
ization and demographic growth.
Over 80 percent of Africa’s pop-
ulation growth 1is expected to
take place in cities in the decades to
come.® It has contributed to the rapid
expansion of informal settlements in
many of Africa’s urban areas. Along
with this trend, there is a rising num-
ber of people living in slums in urban
Africa whose precarious legal and eco-
nomic conditions that can leave them
vulnerable to heavy-handed treat-
ment by security forces seeking to
counter crime and violence. Low lev-
els of trust in the police, low access
to relevant customary or state forms
of justice, and insecurity in land ten-
ure can constrain the extent to which
people living in informal settlements
enjoy the economic and social rights
that are fundamental parts of the rule
of law."" The legitimacy of state insti-
tutions — and people’s willingness to
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respect the law the state is laying out
— depend on how security personnel
are relating to people living and work-
ing under conditions of informality,
and whether residents of all socio-
economic strata consider these state
actors to be accountable.

I will discuss one more example.
African security futures will also be
shaped by the youth bulge, which
is projected to foster a 50 percent
increase in population on the continent
by 2035. Youth are frequently under-
represented in formal economies and
in policymaking processes, and at the
same time, they play key roles in mobi-
lizing civic movements that seek to
combat corruption; they play key roles
in movements that work to strengthen
local governance; and they play key
roles in peacefully challenging presi-
dents who try to defy term limits. The
increased activism by Africa’s growing
youth movement is frequently focused
on matters of justice in some part.
Youth are sometimes focused on medi-
ating conflicts in their communities,
challenging the actions of presidents
who seek to defy term limits, and pro-
moting civic engagement. Y'en a Marre
in Senegal, Citizen's Broom in Burkina
Faso, and Lucha in the Democratic
Republic of Congo have set notable
examples through peaceful protest,
but these movements are certainly not
the only form of youth engagement in
advocating for justice and rule of law.'s
Rural youth are equally critical inter-
locutors for mediating disputes and
preventing conflict in their commu-
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nities. I have seen them playing these
roles in some of my own past work
with the American Bar Association
Rule of Law Initiative’s nongovern-
mental organization, which does
work all over Africa. I have seen youth
serving as community mediators in
northern Mali for disputes related to
governance, and I have seen youth play
key roles as community paralegals
who spread knowledge about different
justice options and how to access dif-
ferent forms of justice in countries like
DRC, Central African Republic, Mali,
and Mauritania.’ Youth therefore play
multifaceted roles related to justice
and rule of law. Including youth in pol-
icymaking is a key rule of law element
for preventing exclusion and further-
ing the peaceful civic engagement of
young people.

Using the Rule of Law to Confront
Security Challenges

Finally, there are some good examples
from the African continent of how rule
of law can be infused into responses to
security challenges. One is that of Joint
Permanent Commissions that we often
see in the southern African region.
Joint Permanent Commissions meet
bilaterally and can include security
and justice ministers to discuss secu-
rity issues on a high level. Including
justice ministers along with those
who are responsible for security helps
leaders develop responses to security
challenges that are based on effective
security and justice sector coordi-
nation and address issues that both

Law_Initiative_Paper.
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When the law is not
applied evenly, or
when institutions
of transparency
and accountability
are relatively weak,
then government
officials colluding
with criminal
networks have little
to fear.

constituencies foresee."”

In Niger over the last few years, in
terms of responding to violent extrem-
ism, a coordination committee was put
together on terrorism and transna-
tional organized crime. The goal was
to improve respect for human rights in
the criminal justice chain. A Supreme
Court justice in Niger initiated this idea
of enhancing communication between
the chiefs of defense services and
defense staff, as well those in charge
of justice in the country, so that there
is more communication between the
point at which the military is out there
fighting and they capture a suspect and
when the suspect is transferred either
to the gendarmerie prévétale or the
police. The law enforcement entities
need to communicate well with prose-
cutors in order to make sure that rights
are respected throughout this crim-

inal justice chain. This way, if there is
an opportunity to prosecute a suspect,
human rights and rule of law have not
been violated in the process of getting
to that point.”® The idea here is that the
justice system should ideally serve as a
deterrent mechanism for engaging in
terrorism and organized crime, — but
if the chain doesn’t work, then the pro-
cess doesn’t work either.

There a quite a few promising
endeavors on the community level as
well. One is legal empowerment and
community-based paralegal models
of facilitating access to justice that
we have seen used across the conti-
nent, in Liberia and Sierra Leone, as
well as in Central African Republic and
Democratic Republic of Congo. This is
a model of training people on the local
level to do work in their own commu-
nities to spread the word about the
different justice and dispute resolu-
tion options available, so that people
who are unfamiliar with different
parts of the justice system can identify
and pursue the kind of justice solution
they want for whatever kind of prob-
lem they are having. Accompanying
them through the justice process can
be useful especially if the person seek-
ing justice is choosing to go to a state
court. This familiarizes citizens with
the institution and can potentially
allow for the state to link up with cit-
izens to create some of the trust that
may be missing between citizens and
the state.® There are plenty of other
examples on the community level of
approaches to addressing security
through justice — from dialogue and
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mobile courts that have been used on
the local level — but for the moment I
will leave things there.?°

CONCLUSION

To conclude, 1 have largely focused
here on how rule of law relates to
human security writ large, but there is
also an important component of rule of
law that applies specifically to security
sector governance, that is — ensuring
that the principle that nobody is above
the law applies within security institu-
tions, to all those who are interacting
with citizens on behalf of the secu-
rity forces, and that there are reliable
mechanisms of oversight and account-
ability and reliable methods for
building trust with the populace within
the security sector so as to advance the
social contract I mentioned at the start
of the talk.

Justice and rule of law underpin the
development and governance that is
critical to realizing security for all.
Justice institutions are a critical but

20 gsee, e.g., Justice and Security Dialogue: Saaba, U.S. INsT. oF PEACE, https:
Dominic Naish, Security and Conflict Management in the African Borderlands ACCORD (Apr. 24, 2017), https:

flict-management-african-borderlands/.

often overlooked element of security
sector governance. While democratic
and civilian forms of security sector
governance hinge upon justice offi-
cials accurately understanding the
challenges faced by security actors,
they also equally depend upon secu-
rity sector officials ensuring that their
work is centered around respecting
the rights of citizens while address-
ing the rule of law-related factors
that can foster insecurity. To this end,
military, law enforcement, and intelli-
gence actors would be wise to consider
how to further integrate rule of law
considerations into their strategies,
institutions, organizational processes,
and everyday operations.
Furthermore, coordinating formal
security and justice institutions is not
enough. Advancing citizen security
also involves security sector officials
taking the informal elements of build-
ing the social contract more seriously,
including by earnestly pursuing infor-
mal ways to build mutual trust and
legitimacy with people on the commu-

nity level. Through the commitment of
arange of formal and informal security
and justice actors through these varied
channels, justice and rule of law can
help to shape the responses to African
security challenges and African secu-
rity futures.
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