INTRA-GROUP PREFERENCING:
PROBLEMS OF PROOF IN
COLORISM AND IDENTITY PERFORMANCE CASES
Trina Jones
[Forthcoming 34 N.Y.U. REV. L. & SOC. CHANGE – (2010)]

In 2000, I published an article entitled Shades of Brown: The Law of
Skin Color. 1 The article examined the ways in which people, of all races,
make distinctions within racial categories on the basis of skin color. For
example, an employer may prefer one African-American employee over
another because of the employees’ respective skin tones (assume that one
employee is milk chocolate brown and the other is dark chocolate brown). 2
My purpose in Shades of Brown was to demonstrate the very sophisticated
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Trina Jones, Shades of Brown: The Law of Skin Color, 49 DUKE L.J.
1487 (2000); see also Trina Jones, The Case for Legal Recognition of Colorism
Claims, in SHADES OF DIFFERENCE: WHY SKIN COLOR MATTERS (Evelyn Nakano
Glenn ed., 2008).
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See, e.g., Brack v. Shoney’s, Inc., 249 F. Supp. 2d 938 (W.D. Tenn.
2003) (darker-toned African-American employee alleged that supervisor preferred
lighter-toned African Americans). Importantly, color preferences are highly
contextual and do not always operate in favor of lighter skin tones. See, e.g.,
Walker v. Internal Revenue Serv., 713 F. Supp. 403 (N.D. Ga. 1989) (plaintiff
alleged that her supervisor preferred darker-skinned African Americans). For more
detailed discussion of this issue, see Jones, Shades of Brown, supra note 1, at
1515-21. For the Equal Employment Opportunity Commission’s definition of
color discrimination, see www.eeoc.gov/facts/fs-race.html;
www.eeoc.gov/policy/doc/race-color.html. The EEOC is one of the primary
governmental agencies charged with enforcing federal anti-discrimination laws.
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and nuanced ways in which discrimination occurs not just across racial
lines, but within those lines, and to argue for legal recognition of colorism
claims - or claims based upon intra-group preferencing. In recent years, the
literature on colorism has flourished, with scholars across disciplines
tackling this phenomenon from both domestic and international
perspectives. 3 A related line of scholarship has also developed, in which
scholars have closely examined discrimination resulting from a person’s
decision to perform her identity in a certain, usually socially
nonconforming, way. 4 For example, an employer may distinguish between
3

See, e.g., SHADES OF DIFFERENCE: WHY SKIN COLOR MATTERS (Evelyn
Nakano Glenn ed. 2008) (collecting cross-disciplinary essays examining the
relevance of skin tone domestically and internationally); RACISM IN THE 21ST
CENTURY: AN EMPIRICAL ANALYSIS OF SKIN COLOR (Ronald Hall ed., 2008)
(arguing that as racial categorization has become more difficult in the twenty-first
century, skin color as a mechanism for distinguishing individuals has become
increasingly important); JOANNE L. RONDILLA, PAUL SPICKARD, IS LIGHTER
BETTER? SKIN-TONE DISCRIMINATION AMONG ASIAN AMERICANS (2007); PETER
FROST, FAIR WOMEN, DARK MEN: THE FORGOTTEN ROOT (2005); MARGARET L.
HUNTER, RACE, GENDER, AND THE POLITICS OF SKIN TONE (2005); SKIN DEEP:
HOW RACE AND COMPLEXION MATTER IN THE COLOR-BLIND ERA (Cedric
Herring, Verna Keith, Hayward Horton eds., 2004); Joni Hersch, Profiling the New
Immigrant Worker: The Effects of Skin Color and Height, 26 J. LAB. ECON. 345
(Apr. 2008); Arthur Goldsmith, Darrick Hamilton, and William Darity, Jr., Shades
of Discrimination: Skin Tone and Wages, 96 AEA PAPERS AND PROCEEDINGS 242
(May 2006) (finding that “among Black males there was a substantial wage
advantage (on the order of 7 percent) for having light skin); Aaron Gullickson, The
Significance of Color Declines: A Re-Analysis of Skin Tone Differentials in PostCivil Rights America, 84 SOC. FORCES 157 (Sept. 2005); Cynthia E. Nance,
Colorable Claims: The Continuing Significance of Color Under Title VII Forty
Years After Its Passage, 26 BERKELEY J. EMP. & LAB. L. 435 (2005); Rodolfo
Espino & Michael F. Franz, Latino Phenotypic Discrimination Revisited: The
Impact of Skin Color on Occupational Status, 83 SOC. SCI. Q. 612 (2002) (finding
that darker Mexicans and Cubans received lower occupational prestige scores than
their lighter-skinned counterparts); Christina Gomez, The Continual Significance
of Color: An Exploratory Study of Latinos in the Northeast, 22 HISP. J. BEHAV.
SCI. 94 (2000); Taunya Lovell Banks, Colorism: A Darker Shade of Pale, 47
U.C.L.A. L. REV. 1705 (2000).
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See, e.g., KENJI YOSHINO, COVERING: THE HIDDEN ASSAULT ON OUR
CIVIL RIGHTS (2006); Emily Houh, Toward Praxis, 39 U.C. DAVIS L. REV. 905
(2006); Angela Onwuachi-Willig, Volunteer Discrimination, 40 U.C. DAVIS L.
REV. 1895 (2006); John O. Calmore, Whiteness as Audition and Blackness as
Performance: Status Protest from the Margin, 18 WASH. U. J.L. & POL’Y 99
(2005); Camille Gear Rich, Performing Racial and Ethnic Identity: Discrimination

13-Aug-10]

INTRA-GROUP PREFERENCING

3

women who wear make-up and women who do not, 5 or a person of color
who wears dreadlocks or braids and one who adopts a permed (or
chemically straightened) hairstyle. 6 As with the work on colorism, identity
performance scholarship seeks to underscore that modern discrimination is
less about the wholesale exclusion of a particular class of persons (e.g., all
Latinos or all women), and more about intra-group preferencing and
screening.
Educating the public and policy makers about the complex and
constantly shifting nature of discrimination is no doubt critically important,
and scholars in recent years have done a terrific job both explaining intragroup preferencing and making persuasive arguments for legal recognition
of these claims. 7 One question, however, has received scant attention in the
literature. It is this: assuming a legal basis for intra-group claims, can
plaintiffs actually win these cases? 8 In other words, it is one thing to be able
by Proxy and the Future of Title VII, 79 N.Y.U. L. REV. 1134 (2004); Devon W.
Carbado & Mitu Gulati, The Fifth Black Woman, 11 J. CONTEMP. LEGAL ISSUES
701 (2001); Devon W. Carbado & Mitu Gulati, Symposium: Discrimination and
Inequality Emerging Issues Working Identity, 85 CORNELL L. REV. 1259 (2000);
Barbara Flagg, Fashioning a Title VII Remedy for Transparently White Subjective
Decisionmaking, 104 YALE L. J. 2009 (1995); see also the excellent collection of
essays in Symposium Issue: Makeup, Identity Performance & Discrimination, 14
DUKE J. GENDER L. & POL’Y 1 (2007).
5

See, e.g., Jespersen v. Harrah’s Operating Co., 444 F.3d 1104 (9th Cir.
2006). For additional analysis, see collected essays at Symposium Issue: Makeup,
Identity Performance & Discrimination, 14 DUKE J. GENDER L. & POL’Y 1 (2007).
6

See, e.g., Eatman v. United Parcel Serv., 194 F. Supp. 2d 256 (S.D.N.Y.
2002) (upholding company policy prohibiting “unconventional” hairstyles);
Rogers v. American Airlines, Inc., 527 F. Supp. 229 (S.D.N.Y. 1981) (upholding
American Airlines’ policy of prohibiting braided hairstyles in certain job
classifications). For an insightful critique of Rogers, see Paulette Caldwell, A Hair
Piece: Perspectives on the Intersection of Race and Gender, 1991 DUKE L. J. 365.
7

8

See supra notes 3-4.

Failure to analyze this question is due in part to the fact that scholars
have been busy attempting to explain what intra-group preferencing is and how
very serious a problem it is. In addition, the number of intra-group lawsuits has
been relatively small, making it difficult to assess impediments to proof in a wide
range of cases. This is changing as colorism filings with the EEOC increased from
374 in fiscal year 1992 to 1,241 in fiscal year 2006. Press Release, U.S. Equal
Employment Opportunity Commission, EEOC Takes New Approach to Fighting
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to assert a right to relief. It is another to convince a fact finder to grant that
relief.
To be sure, it is difficult as a general matter for plaintiffs to win
discrimination cases 9 (though a good lawyer can improve the odds). 10 As
Racism and Colorism in the 21st Century Workplace (Feb. 28, 2007), available at
www.eeoc.gov/press/2-28-07.html. The majority of EEOC charges in 2002 were in
the Northeast (44%), followed by the West (21%), South (15%), Midwest (12.5
%), and Southwest (7.5%). Press Release, U.S. Equal Employment Opportunity
Commission, EEOC Settles Color Harassment Lawsuit with Applebee’s
Neighborhood Bar and Grill (Aug. 7, 2003), available at www.eeoc.gov/press/807-03.html.
9

See Elizabeth M. Schneider, The Dangers of Summary Judgment: Gender
and Federal Civil Litigation, 59 RUTGERS L. REV. 705 (2007); Joe Cecil & George
Cort, Federal Judicial Center, Estimates of Summary Judgment Activity in Fiscal
Year 2006 (2007) (showing that in 2006 the national average for summary
judgment grants was 70% in civil rights cases and 73% in employment
discrimination cases – the highest for federal civil cases); Pat K. Chew & Robert E.
Kelley, Unwrapping Racial Harassment Law, 27 BERKELEY J. EMP. & LAB. L. 49,
54, 98-99 (2006) (detailing results of empirical study showing that plaintiffs in
racial harassment cases are more likely than plaintiffs in sexual harassment cases
to fare poorly); Wendy Parker, Lessons in Losing: Race Discrimination in
Employment, 81 NOTRE DAME L. REV. 889 (2006) (showing that plaintiffs have
most difficulty winning in race and national origin discrimination cases); Kevin M.
Clermont & Stewart J. Schwab, How Employment Discrimination Plaintiffs Fare
in Federal Court, 1 J. EMPIRICAL LEGAL STUD. 429 (2004); John Golmant,
Analysis and Perspective: Statistical Trends in the Disposition of Employment
Discrimination Cases, 20 EMPL. DISCRIMINATION REP. (BNA) 602, 604 (Apr. 30,
2003): Kevin M. Clermont, Theodore Eisenberg & Stewart J. Schwab, How
Employment Discrimination Plaintiffs Fare in the Federal Courts of Appeals, 7
EMPL. RTS. & EMPLOY. POL’Y J. 547, 566 (2003) (showing that employment
discrimination plaintiffs fare poorly on appeal, with a 7 percent reversal rate when
defendants win at trial compared to a 42 percent reversal rate when plaintiffs win
at trial); Ruth Colker, Winning and Losing Under the Americans with Disabilities
Act, 62 OHIO ST. L. J. 239, 245 (2001) (finding that defendants are much more
likely than plaintiffs to prevail in appellate litigation under the ADA and that
plaintiffs in ADA cases tend to fare worse than Title VII litigants); Michael Selmi,
Why Are Employment Discrimination Cases So Hard to Win?, 61 LA. L. REV. 555,
560-61 (2001) (showing that plaintiffs in employment cases win only 18.7 percent
of the time in bench trials, compared with success rates of 43.5 percent and 41.8
percent for insurance and personal injury cases, respectively); Ruth Colker, The
Americans with Disabilities Act: A Windfall for Defendants, 34 HARV. C.R.-C.L.
L. REV. 99, 100 (1999) (finding that defendants prevail in more than 93% of
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numerous scholars have observed, this difficulty stems in part from judicial
bias against these claims. Contrary to available evidence, 11 some judges
believe that discrimination claims are “generally unmeritorious, brought by
whining plaintiffs who have been given too many, not too few, breaks along
the way.” 12 The hurdles are particularly high in race discrimination cases,
reported ADA employment cases decided on the merits at the trial court level and
in 84% of cases that are appealed and available on Westlaw).
10

See Parker, Lessons in Losing, supra note 9, at 915 (listing assistance of
counsel as one of three factors that strongly predict plaintiffs’ chances of surviving
defendants’ pretrial motions); Colker, Winning and Losing Under the Americans
with Disabilities Act, supra note 9, at 278 (listing EEOC participation and pro se
status as two of four significant factors predictive of judicial outcomes).
11

See Selmi, Why are Employment Discrimination Cases So Hard to
Win?, supra note 9, at 569-70. Selmi observes that there is little reason to believe
that employment discrimination cases are any less meritorious as a class than other
types of civil claims. Although employment discrimination cases are relatively
easy to file, the vast majority are filed by attorneys, who are generally motivated
by profit. A profit incentive would discourage the filing of frivolous claims
because employment discrimination cases are incredibly hard to win and
compensatory and punitive damage awards are capped. As Selmi notes, “the
combination of relatively low damages and a low success rate should restrain
rather than encourage profit-seeking attorneys.” Id. In other words, these lawyers
would bring only the strongest claims. The argument is also commonly made that
litigated cases do not reflect the entire spectrum of discrimination cases because
employers may settle unmeritorious lawsuits just to get rid of them. If this were the
case, one would expect to have seen settlements substantially increase after
Congress provided for the recovery of compensatory and punitive damages in the
Civil Rights Act of 1991. This, however, has not happened. Id.
12

Selmi, Why Are Employment Discrimination Cases So Hard to Win?,
supra note 9, at 556; Parker, Lessons in Losing, supra note 9, at 934-40; Clermont,
Eisenberg & Schwab, How Employment Discrimination Plaintiffs Fare in the
Federal Courts of Appeals, supra note 9, at 567 (arguing that “[t]he anti-plaintiff
effect on appeal raises the specter that appellate courts have a double standard for
employment-discrimination cases, harshly scrutinizing employees’ victories below
while gazing benignly at employers’ victories”). Two neutral justifications for
plaintiff losses are frequently offered: (1) all the good cases settle, leaving only
the weakest for judicial decision; and (2) defendants have better lawyers given
their resources. The data, however, do not support these explanations. As Wendy
Parker points out, if the strongest cases settle, then “one could expect high
settlement rates for cases in which the plaintiff won on a summary judgment
motion, which signals some merit to the plaintiff’s claim. But the empirical
studies . . . indicate that cases in which plaintiffs won a summary judgment motion
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where courts often analyze the claims from “an anti-affirmative action
mindset, one that views both the persistence of discrimination and the
merits of underlying claims with deep skepticism.” 13
Although the bar is already high for plaintiffs in discrimination
cases, what I want to suggest is that there are additional challenges that
arise in the context of intra-group claims. Indeed when one examines the
principal colorism and identity performance cases, even those in which
courts are willing to recognize a legal foundation for these claims, plaintiffs
ultimately tend to lose. 14 This article identifies and examines four
had a lower settlement rate than the cases as a whole.” Parker, Lessons in Losing,
at 894. In addition, given the rarity of plaintiff victories at trial, it is doubtful that
defendants have a strong incentive to settle. Parker, Lessons in Losing, at 922. As
for the second explanation, while plaintiffs’ lawyers may be less highly resourced
than defendants’, this theory is not sufficiently satisfactory. As Pat Chew and
Robert Kelley point out
an alternative theory could predict that plaintiffs and their lawyers, given
their limited resources, are particularly careful to determine the quality of
their cases and only proceed with what they believe are high quality cases.
. . . It is unlikely that plaintiffs and their lawyers would consistently be
four times more likely to misjudge the quality of their cases over a ten year
period. A more plausible explanation is that some systematic factor is at
play, such as judges as a group being biased in favor of defendants (or
biased against plaintiffs). When faced with the defendant’s motion for
summary judgment, for instance, the judge must decide which party’s
position is the most convincing. As products of their socialization, judges
may be consciously and deliberately, or as likely, unconsciously and
unintentionally biased.
Chew & Kelly, Unwrapping Racial Harassment Law, supra note 9, at 99.
13

Selmi, Why Are Employment Discrimination Cases So Hard to Win?,
supra note 9, at 562-63 (“courts appear hesitant to draw inferences of racial
discrimination based on circumstantial evidence, even though courts have long
recognized that race discrimination is generally more subtle in form and dependent
upon circumstantial evidence”); see also Parker, Lessons in Losing, supra note 9,
at 931-41 (“although all discrimination cases are hard to win, that difficulty is
especially pronounced for race and national origin claims”).
14

I have been researching colorism for more than a decade and other than
four claims handled by the EEOC and one case litigated under the Fair Housing
Act, I have yet to find cases where the plaintiff won after a trial on the merits. For
a description of colorism cases pursued by the EEOC, see
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challenges plaintiffs face with the analysis proceeding as follows. Part I
www.eeoc.gov/initiatives/e-race/caselist.html; see also Rodriguez v. Gattuso, 795
F. Supp. 860 (N.D. Ill. 1992) (finding for plaintiffs in case involving
discrimination against darker-toned Latinos in favor of lighter-toned Latinos). For
colorism cases resolved in favor of the defendant, usually on a motion to dismiss
or by summary judgment, see, e.g., Lindsay v. Pizza Hut of Am., 57 Fed. Appx.
648 (6th Cir. 2003); Brack v. Shoney’s, Inc., 249 F. Supp. 2d 938 (W.D. Tenn.
2003) (motion for summary judgment granted in part); Sidique v. University of
Pittsburg, 2003 U.S. Dist. LEXIS 20473 (W.D. Pa. 2003); Karim v. Staples, Inc.,
210 F. Supp. 2d 737 (D. Md. 2002); Hill v. Textron Auto. Interiors, Inc., 160 F.
Supp. 2d 179 (D.N.H. 2001); Rios v. Aramark Corp., 139 F. Supp. 2d 210 (D.P.R.
2001); Ofudu v. Barr Lab., Inc., 98 F. Supp. 2d 510 (S.D.N.Y. 2000); Hines v.
F.J.C. Sec. Co., 1998 U.S. Dist. LEXIS 1537 (S.D.N.Y. 1998); Santiago v. Stryker
Corp., 10 F. Supp. 2d 93 (D.P.R. 1998); Franceschi v. Hyatt Corp., 782 F. Supp.
712 (D.P.R. 1992); Walker v. Internal Revenue Serv., 742 F. Supp. 670 (N.D. Ga.
1990) (finding for defendant on the merits after bench trial); Felix v. Marquez,
1981 WL 275 (D.D.C. 1981); Ali v. National Bank of Pakistan, 508 F. Supp. 611
(S.D.N.Y. 1981); see also Moore v. Dolgencorp, Inc. 2006 U.S. Dist. LEXIS
66973 *8-*12 (W.D. Mich. 2006) (acknowledging that color discrimination is a
claim under Title VII, but barring plaintiff’s claim for color discrimination because
the plaintiff did not raise it in her EEOC charge); Bryant v. Bell Atlantic Maryland,
Inc., 288 F.3d 124 (4th Cir. 2002) (same); Sullivan v. Presstronics, Inc., 1997 U.S.
Dist. LEXIS 8402 (N.D. Ill. 1997) (same). In two early cases, courts refused to
recognize color discrimination claims. Sere v. Board of Tr., 628 F. Supp. 1543
(N.D. Ill. 1986) (holding color claims not cognizable under section 1981); Waller
v. International Harvester Co., 578 F. Supp. 309 (N.D. Ill. 1984) (same). In
several cases, the plaintiffs survived motions to dismiss or motions for summary
judgment. It is, however, unclear whether they eventually won their cases. See,
e.g., Salas v. Wisconsin Dep’t of Corr., 2006 U.S. Dist. LEXIS 21140 (W.D. Wis.
2006) (surviving motion to dismiss); Arrocha v. City Univ. of New York, 2004
U.S. Dist. LEXIS 4486 (E.D.N.Y. 2004) (surviving motion for summary
judgment); Singletary v. District of Columbia, 351 F.3d 519 (D.C. Cir. 2003)
(same); Munshi v. Alliant Techsystems, Inc., 2001 U.S. Dist. LEXIS 9639 (2001)
(same); Roy v. Austin Co., 1996 WL 599435 (N.D. Ill. 1996) (same); Abdulrahim
v. Glick Co., 612 F. Supp. 256 (N.D. Ind. 1985) (dismissing claims under Title
VII, but allowing claims under Section 1981 to proceed). [Editors: I am placing
telephone calls and sending correspondence to the named attorneys in these cases
in an attempt to learn their final dispositions.] Importantly, studies suggest that
prevailing on a motion to dismiss or a motion for summary judgment does not
increase the rate of settlement or the plaintiff’s ultimate success when appearing
before a judge. Parker, Lessons in Losing, supra note 9, at 920. Finally, it is worth
noting that there are numerous cases where it is difficult to discern from the written
opinion whether the allegations were of race or color discrimination. I have
chosen to omit these cases for purposes of this analysis.
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offers a primer on the current status of intra-group claims, overviewing the
legal landscape into which these claims fall and identifying and addressing
perceived differences between colorism and identity performance cases.
Part II explores obstacles to relief encountered by plaintiffs in these cases.
Importantly, these obstacles may explain why some lawyers are reluctant to
accept colorism and identity performance cases (thus explaining in part the
low numbers), and why, when they do, lawyers may strategically attempt to
fit these claims into more traditional analytical frameworks (e.g., by
characterizing them as race or national origin claims). 15 Part III suggests an
alternative analytical framework that may eliminate some of these
difficulties. 16 Importantly, my purpose in this article is not to defend
15

Indeed, there may be a compelling strategic reason for lawyers and antidiscrimination advocates to characterize colorism claims as simple race claims.
Before proceeding in court with a race discrimination claim under Title VII,
aggrieved persons must file a charge with the Equal Employment Opportunity
Commission. Importantly, the scope of any subsequent legal claim is limited by
the descriptions and factual information included on the EEOC charge form.
Because lay persons often do not distinguish between color and race, they tend to
describe color claims as race claims in their EEOC charges. Based on these
descriptions, some courts have dismissed colorism lawsuits. See, e.g., Moore v.
Dolgencorp, Inc. 2006 U.S. Dist. LEXIS 66973 *8-*12 (W.D. Mich. 2006)
(dismissing color claim because of failure to include theory in EEOC charge);
Bryant v. Bell Atlantic Maryland, Inc., 288 F.3d 124 (4th Cir. 2002) (same);
Sullivan v. Presstronics, Inc., 1997 U.S. Dist. LEXIS 8402 (N.D. Ill. 1997) (same).
Not all courts have taken this approach. For example, in Ofudu v. Barr Lab., Inc.,
98 F. Supp. 2d 510 (S.D.N.Y. 2000), the court declined to dismiss the plaintiff’s
claims after the plaintiff failed to include color in the EEOC charge, observing
“[f]rankly, to the uninitiated (which most charging parties are), the difference
between race discrimination and color discrimination is imperceptible.” The court
nonetheless granted defendant’s motion for summary judgment due to the
plaintiff’s absence of evidentiary proof. See also Arrocha v. City Univ. of New
York, 2004 U.S. Dist. LEXIS 4486, *18 n.2 (E.D.N.Y. 2004) (“[s]ince a claim for
discrimination based on color is ‘reasonably related’ to plaintiff’s race
discrimination claim, his failure to check the ‘color’ box in his EEOC complaint
does not bar such a claim for failure to exhaust administrative remedies.”).
16

Before proceeding, a few caveats are in order. First, the analysis herein
focuses primarily on employment discrimination cases because that is the area in
which one sees most colorism and identity performances cases. This focus,
however, should not obscure that identify performance discrimination and colorism
occur in other contexts. Second, I have focused on intra-racial screening for ease
of analysis. Again, it bears remembering the intra-group preferencing occurs
frequently within other classifications (e.g., gender, national origin, etc.). Third,
although colorism and identity performance discrimination are international
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colorism or identity performance claims. That work has been undertaken
elsewhere. 17 Rather, my goal is merely to point out difficulties plaintiffs
may encounter in litigating these cases and to offer a few suggestions for
the future.

phenomena, the problems identified and discussed herein may be unique to the
United States, and indeed they may be more pressing in certain geographical areas
within the United States. Intra-group distinctions will be less salient in places
where racial classifications are sharply defined and where barriers between racial
groups are rigidly policed. In those contexts, employers are likely to engage in
total exclusion rather than more nuanced intra-group “sifting” or selection
processes. However, in racially homogeneous environments (e.g., like Japan), in
areas with large mixed-raced populations, and in places where racial classification
is shunned and where racial categorization is more fluid (e.g., like Brazil), intragroup comparisons are likely the norm. Thus, in those contexts - whether domestic
or foreign - there may be less resistance to the notion that intra-group
discrimination occurs and perhaps less of a need (or an ability) to hide and to
dismiss it. Indeed, in the United States, courts appear more open to both same-race
discrimination and to intra-group screening cases when litigants are of mixedracial heritage or are from countries where racial classifications are less defined.
See, e.g., Salas v. Wisconsin Dep’t of Corr., 2006 U.S. Dist. LEXIS 21140, *19
(W.D. Wis. 2006) (“Although individuals of Hispanic origin may have skin tones
that range from dark to fair, the term Hispanic is often associated with color as
well as ethnicity. To pretend otherwise would be patently disingenuous.”); Felix v.
Marquez, 24 Empl. Prac. Dec. (CCH) para. 31,279 (D.D.C. 1980) (“Color may be
a rare claim, because color is usually mixed with or subordinated to claims of race
discrimination, but considering the mixtures of races and ancestral national origins
in Puerto Rico, color may be the most practical claim to present.”).
17

See, e.g., Jones, Shades of Brown, supra note 1; Banks, Colorism: A
Darker Shade of Pale, supra note 3; see also sources included supra notes 3-4.

