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ABOLISHING DIVERSITY JURISDICTION:
POSITIVE SIDE EFFECTS AND POTENTIAL FOR
FURTHER REFORMS

Thomas D. Rowe, Jr.*

The possibility of abolishing the general diversity jurisdiction of
the federal courts has received increasing attention with the passage
of an abolition bill by the House of Representatives in 1978. Dis-
cussion of abolition has tended to focus on such issues as the im-
portance of reducing federal court caseloads, the appropriateness of
transferring state law cases to state courts, and the extent to whick
prejudice against out-of-staters survives in state courts. Professor
Rowe suggests that there would be several little-noticed but signifi-
cant effects of abolishing diversity jurisdiction. He argues that aboli-
tion would eliminate or greatly reduce some of the major diffculties
in federal practice and procedure, make possible judicial rationali-
zation of some areas of ancillary and pendent jurisdiction, and fa-
cilitate further statutory or rule reforms in the federal courts. The
Article concludes thet these effects provide important additional
support for abolition.

NE of the more surprising developments concerning the
federal courts in the last Congress was the serious consider-
ation given to abolishing the general diversity of citizenship juris-
diction,! a fixture in the federal courts since the Judiciary Act of
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1789.2 Other authors have canvassed the conventional arguments
for and against changes in the diversity jurisdiction,® sometimes
with a repetitiveness that Professor David Currie has likened to
“an Orwellian broken record.” * I do not propose to rehash, or to
try to reevaluate, this debate. The purpose of this Article is in-
stead to survey the federal judicial landscape in the presumed
absence of the familiar landmark of general diversity jurisdic-
tion.> Though this inquiry may at first sound like a sterile exer-
cise in the hypothetical, I hope to show that some significant
issues of federal court jurisdiction and procedure would appear in
a different light were Congress to abolish the general diversity
jurisdiction — indeed, that thinking about some of these issues in
such a context should influence how the federal courts approach
them today. Further, several sorts of problems would come up in
federal litigation much less often or not at all, and other nettle-
some areas of federal practice would lend themselves more readily
than now to reform through statutory or rule revisions. In sum, the
existence of the general diversity jurisdiction has pervaded, and I
dare say confused, theory and operations in the federal courts to
an extent little perceived. The likely workings of a system with-
out diversity, and the opportunities for other desirable changes
that would follow, should be not the least of the arguments for
abolishing it.

A principal theme of this Article is the pernicious effects of the

in Judicial Machinery of the Senate Comm. on the Judiciary, gsth Cong., 2d Sess.
10 (1978) (striking out subsection (1)) [hereinafter cited as Semnate Hearings].
This bill was passed by the House of Representatives. 124 Conc. Rec. Hrs6g-70
(daily ed. Feb. 28, 19%8).

2 1 Stat. %8 (2789) (current version in scattered sections of 28 U.S.C.).

3 See, ¢.g., COMMITTEE ON REVISION OF THE FEDERAL JupiciaL SysteM, U.S.
Der’r or Justice, THE NEEDS oF THE FEDERAL CoURTs 13-15 (197%); H. FRIENDLY,
FEDERAL JURISDICTION: A GENERAL VIEW 139-52 (1973); Frank, For Maintaining
Diversity Jurisdiction, 73 YaLE L.J. 7 (1963) ; Sheran & Isaacman, State Cases Be-
long in State Courts, 12 CreIcHTON L. REV. 1, 26-69 (1978). For an extensive list-
ing of articles, see C. WricHT, HANDBOOK OF THE LAW OF FEDERAL Courts § 23,
at 87-89 nn.13-21, 23-25 (3d ed. 1976).

% Currie, The Federal Courts and the American Low Institute (pt. 1), 36
U. Cax. L. Rev. 1, § (1968).

] have used the term “gemeral diversity jurisdiction” because there are
specific reasons that may be weighty enough to keep some specialized forms of
diversity jurisdiction, even if that for actions between citizens of different states
generally is abolished, Judge Friendly, for example, argues persuasively that we
should Lkeep the present jurisdiction over actions between aliens and citizens,
28 U.S.C. § 1332(a)(2)—(3) (1976), and cases of interpleader involving claimants
of diverse citizenship, 28 U.S.C. § 1335 (1976). See H. FrRIENDLY, supra note 3,
at 140-50. Whether some such forms survive is of little significance in considering
the consequences of striking the general diversity provision from the Judicial
Code, though this Article does try to take such matters into account.



1979] ABOLISHING DIVERSITY 065

complete diversity rule of Sirawbridge v. Curtiss,® which requires
that for federal diversity jurisdiction el plaintiffs be of different
citizenship from a/l defendants. The rule (whatever its original
inspiration) might be viewed as a response to concern over intru-
sion by federal courts in multiparty cases into the usual province
of the states. The rule, however, is hypertechnical and a mis-
focused approach to the jurisdictional problems posed by complex
litigation. Moreover, the federal courts have sometimes inappro-
priately extended it beyond the problems of complex diversity
cases to which it arguably responds. And it has impeded think-
ing about what limits make sense for beyond-original jurisdiction
of the federal courts. The virtual or complete disappearance of
the rule with the abolition of the general diversity jurisdiction
should clear away much of the underbrush surrounding such
problems.”

Part I of this Article briefly discusses a threshold issue for my
analysis — whether Congress, in abolishing diversity jurisdic-
tion, should retain the Strewbridge complete diversity rule for a
surviving federal alienage jurisdiction. It argues that for aboli-
tion to yield the greatest benefit, Congress should specify that
“minimal” diversity — when one of any two adverse parties is an
alien and another a citizen of an American state — shall govern in
alienage cases. Part II then discusses a significant effect of aboli-
tion: the likely reduction in importance of several major jurisdic-
tional and procedural problems. Such an effect on one category of
these problems, a great lessening of the state law determinations
mandated by the Rules of Decision Act® and the Erie doctrine,?
has been amply noted before.*® But the extensive ramifications of

84 U.S. (3 Cranch) 267 (1806).

7 One obvious response to these criticisms would be overruling Strawbridge
instead of abolishing diversity jurisdiction, since either would eliminate this set
of problems. See Currie, supra note 4, at 34. The Supreme Court, however,
seems irreversibly committed to interpreting the general diversity statute as
requiring complete diversity. See, e.g., OGwen Equip. & Erection Co. v. Kroger,
437 US. 365, 37374 & n.13, 377 (1978). And since overruling Strawbridge by
legislation would threaten to increase federal court caseloads considerably, it
seems most unlikely that Congress would take that action except in the company
of some major caseload-reducing measure such as severe restriction of the general
diversity jurisdiction. Furthermore, the existence of diversity jurisdiction itself,
even without Strawbridge, creates or adds to certain difficulties.

8,8 US.C. § 1652 (1076): “The laws of the several states, except where the
Constitution or treaties of the United States or Acts of Congress otherwise
require or provide, shall be regarded as rules of decision in civil actions in the
courts of the United States, in cases where they apply.”

? See Erie R.R. v. Tompkins, 304 U.S. 64, 72—73 (1938) (state “laws” in Rules
of Decision Act include decisional law).

10 See, e.g., COMMITTEE ON REVISION OF THE FEDERAL JUDICIAL SvstEMm, U.S.
DEep’r OF JUSTICE, supra note 3, at 13-15.
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another major effect of abolition — the virtual or total elimination
of the complete diversity rule and all its works — merit explora-
tion beyond what they have generally received.

Part III looks at several problems in federal practice, mostly
having to do with joinder of claims and parties. It argues that
under a regime without general diversity jurisdiction, the federal
courts should be more inclined than they sometimes are today to
reach results hospitable to ancillary jurisdiction. Beyond that,
however, thinking about a hypothetical system without diversity
indicates that even now courts sometimes overextend concerns
rooted in problems unique to the diversity jurisdiction. The effect
has been to encumber some federal question cases with restrictions
not properly applicable, or which at best should apply only after
more analysis than they have generally received. Part IV turns
from effects on interpretations of existing statutes and rules to
amendments that should or could be made to such procedural
provisions. It argues that abolition of diversity would facilitate
some significant improvements in federal court procedure, such
as provisions for uniform ancillary jurisdiction and nationwide
service of process, and would promote a sharper focus on the
question of what types of multistate disputes should come within
federal jurisdiction.

Arguments against diversity jurisdiction have hitherto empha-
sized the lack of positive reasons for it, the need for a reduction
in federal caseloads and jury trials, and the appropriateness of
merging more fully the power to interpret state law with the re-
sponsibility of applying it.!' This Article concludes that addi-
tional effects of abolition — elimination or reduction of some of
the most vexing problems in federal practice, demystified interpre-
tations, and facilitation of reforms — indicate that the federal
judicial system would benefit considerably more than has pre-
viously been remarked.

I. CoMPLETE OR MINIMAL DIVERSITY
iN ALIENAGE CASES

Abolition of the general diversity jurisdiction for suits be-
tween citizens of different states would raise related questions
about the alienage jurisdiction over suits between citizens and
aliens.’? Alienage jurisdiction probably should be retained, since

11 See, e.g., id.; H. FrieNDLY, supra note 3, at 139-49.
12 28 U.S.C. § 1332(2) (2)-(3) (1976):

{a) The district courts shall have original jurisdiction of all civil actions
where the matter in controversy exceeds the sum or value of $10,000, ex-
clusive of interest and costs, and is between —

.(z;)'c.itizens of a State, and foreign states or citizens thereof;
(3) citizens of different States and in which foreign states or citizens
or subjects thereof are additional parties . . . .
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the alienage caseload is small ** and at least part of the rationale
for the jurisdiction — possible effects on the foreign relations of
the United States * — is independent of the possible reasons for
general diversity jurisdiction. But there still would remain the
question whether complete or minimal diversity should be the
rule for alienage cases.

It seems to be well settled, though perhaps not definitively
so, that the Strawbridge rule applies to alienage as well as diverse
state citizenship cases,’® which means that either state cocitizens
or coaliens as adversaries destroy complete diversity and thus
federal alienage jurisdiction.!® As a result, there is a crazy quilt
pattern for cases involving citizens opposing aliens, some of
which come within the alienage jurisdiction and some of which
do not. If an alien or aliens oppose a citizen or citizens, or if
citizens of completely diverse citizenship oppose each other and
an alien or aliens are also involved on one side, the federal courts
have jurisdiction, But if there are aliens on both sides and
citizens on only one, or aliens on only one side but incomplete
diversity between citizen adversaries who are also involved,
there is no federal alienage or diversity jurisdiction.!”

The Strawbridge complete diversity requirement, I suggest,

13 The Annual Reports of the Director of the Administrative Office of the
United States Courts do not provide separate figures on alienage and general
diversity cases. A very rough idea of their relative incidence can be gleaned
from the number of pages that West’s United States Code Annotated devotes to
headnotes focusing on cases concerning each variety. In the 1978 pocket part
covering 28 US.C. § 1332, there were 30 pages (44-74) on general diversity
matters and four (74-78) on alienage and foreign state cases (the latter arising
under 28 U.S.C. §§ 1330(a), 1332(2)(4) (19¥6)) combined.

14 See AMERICAN LAW INSTITUTE, STUDY OF THE DIVISION OF JURISDICTION
BeETWEEN STATE AND FEDERAL CoUrTs 108 (1969) [hereinafter cited as ALI
Stupyl:

It is important in the relations of this country with other nations that any
possible appearance of injustice or tenable ground for resentment be
avoided. This objective can best be achieved by giving the foreigner the
assurance that he can have his cases tried in a court with the best pro-
cedures the federal government can supply and with the dignity and
prestige of the United States behind it.

15 See 1 J. MoorEe, FEpERAL PrACTICE { o.75[1.~23, at 709.6-.7 (2d ed. 1978).
The Supreme Court has never squarely decided the issue, though Sirawbridge
itself —a case involving only United States citizens—used the broad language
that in a suit under the predecessor of the present diversity and alienage statute,
“each distinct interest should be represented by persons, all of whom are entitled
to sue, or may be sued, in the federal courts,” 7 U.S. (3 Cranch) at 267.

16 See 1 J. Moore, supra note 13,  o.73[1.~2], at %09.6-.7. It appears not to
have been decided whether the presence of aliens as parties on both sides of a
suit also including completely diverse citizen adversaries affects federal jurisdiction.
See 13 C. WricET, A. Mrer & E. CooPERr, FEDERAL PRACTICE AND PROCEDURE
§ 3604, at 610 (1975).

178ee 28 US.C. § 1332(a)(2)—(3) (1976); 1 J. MoOORE, supre note 1s,
 0.75[x~2], at ¥09.6—.7.
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is an egregiously bad rule for alienage cases, and its nefariousness
would stand out in even sharper relief after abolition of general
diversity. It is a major thesis of this Article that the effects of
the rule are pervasive and mischievous. Yet permitting the
rule to survive for alienage cases would preserve in miniature
the many complex and difficult problems resulting from it. Its
survival in only a small category of cases, of course, would mean
that it would do less harm than it now does; but, in ways I hope
to make clear, existence of a complete diversity requirement in
any category of cases within federal jurisdiction creates signifi-
cant obstacles to certain desirable measures affecting federal ju-
risdiction as a whole. The Strawbridge tail, in other words, to a
certain extent wags the federal judicial dog; if an alienage juris-
diction with the complete diversity rule survived, the tail would
be far smaller but the effect could remain.

Moreover, there is a serious conflict between the effects of the
complete diversity rule and the possible effects on United States
foreign relations that, in addition to concerns about state court
prejudice against outsiders, justify alienage jurisdiction. Under
the confusing and arbitrary crazy quilt pattern outlined above,
the complete diversity rule excludes from federal court some
cases that might affect foreign relations just as much as those
allowed in. Further, the Strawbridge rule gives a citizen plaintift
the ability to manipulate his suit to block an alien defendant
from all access to the federal courts, whatever the possible bias
against the alien or the foreign relations repercussions, if the
plaintiff can find a citizen of his own state who would be a proper
codefendant. Thus, if the federal courts do not feel free to over-
rule Strawbridge for a surviving alienage jurisdiction, Congress
should do so by authorizing alienage jurisdiction for cases involv-
ing minimal diversity.’®

18 Congress may overrule Strawbridge, since “[i]t Is settled that complete
diversity is not a conmstitutional requirement,” Owen Equip. & Erection Co. v.
Kroger, 437 U.S. 365, 373 n.13 (1978). One conceivable problem with such a step
would be the possibility of citizens’ attempting substitution or joinder of aliens
as a maneuver to affect federal jurisdiction, but for reasons discussed p. 973
infra that should not be a significant concern.

Retention of federal alienage jurisdiction would, however, raise an additional
set of issues concerning the jurisdictional amount requirement. See 28 U.S.C.
§ 1332(a) (1976). The threshold question would be whether to retain such a
requirement at all. Whatever the problems of determining the amount in
controversy, see generally 1 J. MOORE, supre note 13, i o.90-.gg9, and the
justifications for the alienage jurisdiction, they do not seem to warrant turning
the United States District Courts into small claims courts for any state law
case that involves an alien. The 1078 House bill abolishing diversity would have
retained the requirement for alienage cases and raised it to $25,000. See H.R.
9622, 95th Cong., 2d Sess. § 1(a) (1978), Senate Hearings, suprs note 1, at 1o0.
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IT. ProBLEMS REDUCED OR ELIMINATED BY ABOLITION

It has not escaped the attention of those questioning the wis-
dom of retaining diversity jurisdiction that abelition would mean
vastly fewer Erie problems of applicability, choice, determina-
tion, and application of state law in the federal courts.® The
federal bench would find itself far less often, in Judge Frank’s
phrase, playing the role of “ventriloquist’s dummy to the courts
of some particular state.” 2 Of course, not all such issues would

Adoption of a minimal diversity rule would call for retention of the present
case law that sharply restricts aggregation of claims to satisfy the jurisdictional
amount requirement, limiting aggregation to a narrowly defined type of “joint”
or “common” claims. See generally C. WRIGHT, supre note 3, § 36, at 139-40.
Any significant broadening of ability to aggregate would often allow a single
alien’s involvement in a multiparty state law case to bring the case into federal
court no matter how small his stake.

Related questions would be whether the claims for or against all aliens in a
case should be eligible for aggregation on a theory that the concern of the alienage
jurisdiction is with the extent to which foreign interests are being affected, and
whether the courts should look to the plaintiff’s or the defendant’s view when a
single citizen plaintiff with a total claim exceeding the minimum sued a2 group
including an alien who could not be liable for as much as the minimum. In the
interests of simplicity of administration and avoidance of false incentives to
join or avoid joining alien parties, the best approach (when no exception allow-
ing aggregation applied) would probably be to require that at least one alien’s
individual stake by itself be large enough to entitle him to federal jurisdiction.

Either the courts or Congress also would have to consider whether to con-
tinue under a minimal diversity approach the present “rule that muitiple plaintiffs
with separate and distinct claims must eack satisfy the jurisdictional-amount
requirement for suit in the federal courts,” Zahn v. International Paper Co.,
414 US. 291, 294 (1973) (emphasis added). In other words, when one plaintiff
(or, given that alienage cases might have aliens as defendants only, one defendant)
has a large enough stake for his claim to be in federal court, may others with
smaller claims take part in the same litigation? The answer seems to be that
they should be able to, since excluding them would greatly reduce the effectiveness
of the minimal diversity rule. Parties formerly excluded by Strawbridge could
run afoul of a requirement that they present the minimum amount in con-
troversy on their own, thus splitting cases parts of which would be in federal
court anyway. There would be an incentive to citizen plaintiffs suing aliens for
large sums and wishing to stay in state court to join codefendants and state
below-minimum claims against them, to which the aliens might be tempted to
respond with an effort at separate-claim removal under 28 US.C. § 1441(c)
(z1946), with all of the problems that section raises, see pp. 97¢-81 infra. Those
seeking removal might also argue that the case was one of the few qualifying
for aggregation, a difficult determination, see C. WricHT, supre note 3, § 36,
at 139-40, that would be unnecessary if it sufficed that a single alien met the
requirement. In multiparty cases, then, satisfaction of the amount in controversy
requirement by one alien party should allow &ll properly joined parties to stay
in federal court or make the case eligible for removal.

19 See, e.g., H. FRIENDLY, supra note 3, at 142-43.

20 Richardson v. Commissioner, 126 F.2d 562, 567 (24 Cir. 1942).
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disappear from the federal courts. State law questions would
continue to arise in contexts such as pendent jurisdiction cases *!
and federal income tax litigation.?® This remainder, nonetheless,
would no doubt constitute only a small fraction of the present
Erie load.

There is another major set of problems, though, whose virtual
disappearance might be equally significant but has received very
little notice.®® I refer chiefly to the difficulties of administering
the Strawbridge complete diversity rule, which would be an in-
cidental casualty of abolishing the general diversity jurisdiction.
Although federal judges and practitioners have learned to live,
not always comfortably, with the many and often vexing prob-
lems that Strawbridge creates, many of the most bedeviling areas
of federal jurisdiction and procedure owe their complexity to
the complete diversity rule. Since it is the focus on citizenship
of parties as the basis of subject-matter jurisdiction that under-
lies these problems, abolition of diversity would transfer none
of them to the state courts, which either are courts of general
jurisdiction or normally focus on factors other than the parties’
citizenships to determine their subject-matter competence. To
the extent such issues ceased to arise in the federal courts, then,
they would disappear entirely.?

A. Noncollusive Manipulation of
Citizenship Status

Once citizenship became irrelevant to a federal court’s juris-
diction, litigants would have much less occasion to manipulate and
contest, and the courts to decide, who was a citizen of what state.?

21 See, e.g., P. BATOR, P. MisaxIN, D. Smaplro & H. WECHSLER, HART AND
WecasLER’S THE FEDERAL CoURTS AND THE FEDERAL SvsTEnr 766 (2d ed. 1973).

22 See, e.g., Commissioner v. Estate of Bosch, 387 U.S, 456 (1967) (reference
to state property law for federal tax purposes).

23 The major exception to this generalization is Currie, supra note 4. This
Part draws considerably on Professor Currie’s fine analysis, which focused on
the consequences of the complete diversity rule mainly as an argument for over-
ruling Strawbridge within a retained general diversity jurisdiction.

24 The survival of limited citizenship-based jurisdictions, such as alienage,
28 US.C. § 1332(a)(2)-(3) (1976), and statutory interpleader, 7d. § 1335, would
mean that not all problems associated with citizenship of parties would disap-
pear entirely. In alienage jurisdiction cases, in fact, the complete diversity re-
quirement might survive. See gemerally pp. 966-68 supra. Minimal diversity
among claimants, however, already suffices for statutory interpleader jurisdic-
tion. State Farm Fire & Cas. Co. v. Tashire, 386 U.S. 523, 330-31 (296%).

25For an example of the kind of painstaking inquiry into state citizenship
the federal courts now undertake from time to time, see Janzen v, Goos, 302
F.2d 421 (8th Cir. 1962). See also Currie, supra note 4, at 8-12 (indefiniteness
of tests for state citizenship); id. at 34—43 (problems in determining citizenship
of multistate corporations).
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Opportunities for manipulation of citizenship status, as by a
party’s prefiling change of residence, or by joinder or omission
of a potential coparty, may enable parties to achieve such ques-
tionable aims as putting off trial by forcing the case into a forum
where delays are greater,”® or taking advantage of the same
local prejudice against which diversity jurisdiction seeks to pro-
tect.”” A federal court jurisdiction limited mainly to federal ques-
tion cases would offer fewer openings for this sort of manipula-
tion.

After abolition state citizenship would remain relevant in
federal litigation only in any surviving categories of citizenship-
based jurisdiction, such as alienage cases, and for occasional pur-
poses such as determinations on voting rights. Even in alienage
cases, there should be less manipulation and litigation over citi-
zenship than in general diversity actions today. A mere change of
state citizenship would normally not affect federal jurisdiction,
since all that is relevant for alienage jurisdiction, given one side’s
alienage and the jurisdictional amount in controversy, is the ad-
versary’s citizenship of any American state. And the number of
prospective litigants who would be willing and able to change
national citizenship or render themselves stateless in order to
affect the availability of a federal forum for a state civil claim
would doubtless be so small that the system could afford to let
them have their way. Finally, the virtual or complete abandon-
ment of the Strawbridge rule would almost entirely eliminate
the possibility of destroying jurisdiction once attached by later
discovery of error concerning a party’s citizenship.2® Nor would
there be many times that such steps as realignment or turning
up a nondiverse indispensable party *® could destroy federal juris-
diction — thus greatly reducing the incentives to attempt such
steps for reasons other than their intrinsic merits.

B. Realignment of Parties

As Professor David Currie has observed, to the extent that
the Strawbridge complete diversity rule passed from the scene
there would virtually disappear “the occasionally perplexing prob-
lem of realigning parties as plaintiffs or as defendants according

26 See, e.g., C. WRIGHT, supro note 3, § 31, at 113.

27 See, e.g., Currie, supra note 4, at 19.

28 See, e.g., Owen Equip. & Erection Co. v. Kroger, 437 U.S. 3635, 368-69
(1978).

29 See pp. 971—%2, 974—79 infra. For a listing of the very rare situations
(mostly involving unsuable sovereigns) in which party joinder in a federal
question case might destroy a federal court’s jurisdiction, see 3A J. MOORE, supre
note 13, | 19.04[2.-2], at 19-6¢ n.12.
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to their real interests.” 3® Nearly always, the reason this issue
is contested is to determine whether or not a federal court has
jurisdiction based on complete diversity.®* At worst, realignment
can occur after substantial proceedings on the merits, causing dis-
missal for want of jurisdiction and wasting the parties’ investment
in the litigation.3® The elimination of the ability to save or defeat
federal jurisdiction by realigning parties would mean that liti-
gants would rarely have the incentive to put much effort into liti-
gating the question.®® And when the issue was worth litigating,
the federal courts could decide it free from any distorting in-
fluence of concern for its effect on their jurisdiction 3

C. Collusion to Manufacture or Defeat Federal Jurisdiction

Section 1359 of the Judicial Code provides, “A district court
shall not have jurisdiction of a civil action in which any party, by
assignment or otherwise, has been improperly or collusively made
or joined to invoke the jurisdiction of such court.” #® There is no
corresponding provision covering similar efforts to defeat invo-
cation of federal jurisdiction, but the federal courts have tended in
recent years to guard against such improper or collusive tactics
by approaches rather similar to those used under section 1359.2¢
The problems in this area are very much children of diversity

30 Currie, supra note 4, at 44. See generally id. at 44—45.

31 See generally 3A J. Moore, suprsg note 15, 1 19.03 [1]; 13 C. WrIGHT, A,
Mimrer & E. Coorer, supre note 16, § 360%.

The present significance of realignment for federal jurisdiction is entirely a
result of the complete diversity rule. Unlike complete diversity, minimal diversity
cannot be destroyed if it exists, or created if it does not, by mere realignment
of parties. Consequently, if Strawbridge were no longer to govern in any re-
tained categories of citizenship-based federal jurisdiction, they would rarely
engender realignment problems.

32 See 13 C. WrIGHT, A. Mier & E. CooPER, supra note 16, § 3607, at 644-45
n.13; ¢f. C. WRIGHT, supra note 3, § 28, at 107 & n.8 (relevance of “position
taken by a party during the litigation” in determining proper alignment).

33 Parties still would occasionally contest alignment, but generally for reasons
unlikely to warrant major battles or to result in appeals, reversals, and retrials.
In courtroom appearances, for example, a private party in a multi-party case might
prefer being aligned with or against the government.

34In re Penn Cent. Sec. Litigation, 335 F. Supp. 1026 (ED. Pa. 10%1),
suggests how jurisdictional concerns might aifect courts’ treatment of realignment
issues. Responding to 2 new management’s effort to align itself with shareholder
plaintiffs in a derivative action and wrest control of its prosecution from them,
the court went through considerable analysis in granting the realignment and
then dropped a footnote: “We specifically limit our decision in this respect to
cases where jurisdiction is not based on diversity of citizenship.” Id. at 1042 n.7.

35,8 US.C. § 1359 (1976).

38 Compare C, WRIGHT, supra note 3, § 31, at 114-18 (cases under 28 U.S.C.
§ 1359 (1976)), witk 14 C. WricHaT, A. MLEr & E. CooPER, supra note 16,
§ 3641 (1996) (cases involving attempts to defeat diversity).
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jurisdiction; the making (as by assignment of a claim or appoint-
ment of an administrator) or joining of a party rarely affects the
availability of federal jurisdiction not based on parties’ citizen-
ships.

The matter requires some further analysis, since collusion
issues can arise in two quite distinct contexts, depending on
whether the action questioned has to do with the independent
jurisdiction of the federal court or its ancillary jurisdiction.?”
For the most part, supposedly collusive or improper efforts to
affect independent (nearly always, original) federal jurisdiction
involve appointing a representative or assigning a claim to make
a party out of someone who would not otherwise be involved, so
as to create or destroy complete diversity. By contrast, the same
“collusion” label is applied in ancillary jurisdiction situations to
efforts to procure joinder of a party not subject to the federal
court’s independent jurisdiction but to whom ancillary jurisdic-
tion does extend, and then to take advantage of that party’s pres-
ence in the litigation to press claims against him despite the lack
of an independent basis of jurisdiction over them.®

Problems of collusive or otherwise improper making of parties
to create or defeat independent federal jurisdiction could survive
after abolition only in retained citizenship-based heads of juris-
diction, primarily alienage cases.®® Prospective litigants unable
to profit by putting their claims in the hands of citizens of other
states might be tempted to reach further for an alien assignee or
administrator. Most recent decisions, however, have been hostile
to such tactics when seemingly engaged in solely to create or de-
feat diversity jurisdiction,*® and it should be even harder to per-
suade a court that bringing in an alien, rather than a citizen of
another state, was done for independent reasons.

‘Cases involving actual collusive joinder to take advantage of
ancillary jurisdiction have been very few,** but the prospect of

37 Defined in note 139 #nfra.

38 What normally fails in such situations is not the initial joinder itself, such
as a defendant’s impleader of a third party (since the joinder is presumably
valid under the rules and within the court’s ancillary jurisdiction), but the
subsequent effort to add a further claim, such as plaintiff’'s claim against the
third party. See, e.g., Qwen Equip. & Erection Co. v. Kroger, 437 U.S. 365 (1978).

39 Interpleader should present few if any such problems because of the avail-
ability of the device under Fep. R. Civ. P. 22 when there is complete diversity
between plaintiff and claimants (even if all claimants are from the same state);
under 28 U.S.C. § 1335 (1976) when there is minimal diversity among the
claimants; and in state court when all parties are from one state.

40 See generally, e.g., Daniels, Judicial Control of Manufactured Diversity
Pursuant to Section 1359, 9 Rut-Cam. L.J. 1 (1977).

41For an uncommon and engagingly frank instance of such collusion, see
Sazlfrank v. O’Daniel, 3g0 F. Supp. 43, 53—56 (N.D. Ohio 1975) {(collusive con-
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it has caused considerable judicial concern.?? Abolition of diver-
sity jurisdiction would not by itself eliminate temptation to en-
gage in such collusion; parties properly before a federal court
as an original matter might collude to bring in someone not sub-
ject to original federal jurisdiction. What abolition would elim-
inate is virtually all reason for concern about such collusion if it
took place, since when it is an issue now it matters only because
there might be an evasion of the complete diversity requirement.
With little or nothing left of the Strawbridge rule, the federal
courts could focus instead on the desirability of the type of joinder
attempted.

D. “Indispensable,” “Necessary,” and “Proper” Parties:*
Joinder and Intervention

When there are no difficulties with subject-matter or per-
sonal jurisdiction, service of process, or venue, the workings of
Federal Rules of ‘Civil Procedure 19 and 20 on joinder of addi-

duct not such as to void joinder), rev’d on other grounds, 533 F.2d 325 (6th
Cir.), cert. denied, 429 U.S. 922 (1976). Plaintiff’s counsel solicited defendant’s
impleader of plaintiff’s cocitizen as a third-party defendant, pointing out to de-
fendant the advantage of possible indemnification and adding that plaintiff would
seek to pursue his state claim against the third party once it was impleaded, and
even prepared the necessary papers for defendant to take the step.

42 «[CJollusion is the reison d’etre of the majority position” requiring an
independent basis of jurisdiction for a diversity plaintiff’s claim against a non-
diverse third-party defendant. Morgan v. Serro Travel Trailer Co., 69 F.R.D.
697, 703 (D. Kan. 1975). Out of concern for possible evasion of the complete
diversity rule generally, and not just the potential for collusion, the Supreme Court
has since adopted the majority position. See Owen Equip. & Erection Co. wv.
Kroger, 437 U.S. 365 (1978).

Whatever the justifiability of efforts to guard against collusion, the results
have not been fortunate. The possible approaches seem to be Owen’s adoption
of broad prophylactic rules against ancillary jurisdiction in types of situations
that might present collusion problems, or trying to deal with collusion in
individual cases when it appears. See generally, e.g., 6 C. WricHT & A. MILLER,
FEDERAL PRACTICE AND PROCEDURE § 1444, at 231-32 (1971). The former approach
bars ancillary jurisdiction whatever its desirability or the unlikelihood of col-
lusion in a particular case; the latter turns vigilance against collusion into a trap
for those informed enough to collude but not so canny as to cover their tracks
or to proceed with only tacit accord.

43 For brevity and simplicity, this Section will use the terms ‘“indispensable,”
“necessary,” and “proper” to express differing relations to a litigation of persons
to be joined; different consequences flow from these varying degrees of affiliation.
When an outsider has the close relationship to an action defined by Fep. R. Civ, P,
19(a), see note 44 infra, cannot be made a party, and is so situated that the
court concludes that “in equity and good conscience” the action should not
proceed without him, rule 19(b) directs the court to dismiss the action, thus
treating the absentee as “indispensable.” It is in this sense only that this Section
uses the word.

A “necessary” party is simply one who also qualifies for joinder under rule
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tional parties are reasonably intuitive and straightforward. If
an outsider has a relationship to an action making it highly de-
sirable that he be joined, rule r9(a) directs that “the court shall
order that he be made a party.” #* If there is a less close but still
significant relation, rule 20(a) allows parties to join as plain-
tiffs if they so choose or to be joined as defendants if the plain-
tiff includes them.* In brief, the practice for rule 19(a) parties
is to join them and proceed with them; for merely “proper” rule
20(a) parties, it is to leave their joinder up to the initiative of
those commencing the action.

Results naturally contrast with the foregoing when there is
an obstacle to joinder of a rule 19 or 20 absentee. If he meets the
criteria of rule 1g(a) and “cannot be made a party, the court
shall determine whether in equity and good conscience the action
should proceed among the parties before it, or should be dis-
missed, the absent person being thus regarded as indispensable.” *¢
In other words, if an “indispensable” party cannot be joined, the
court is to dismiss the action; if it is a merely “necessary” party
who cannot be joined, the case may proceed without him. A
fortiori, there is no requirement to join a merely “proper” party
under rule 20(a). The resulting scheme, like the one discussed

19(a) but is, if the court must face the issue, one without whom the action may
proceed under the criteria of rule 19(b), which directs the court to consider:

first, to what extent a judgment rendered in the person’s absence might be
prejudicial to him or those already parties; second, the extent te which,
by protective provisions in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided; third, whether a judg-
ment rendered in the person’s absence will be adequate; fourth, whether
the plaintiff will bave an adequate remedy if the action is dismissed for
nonjoinder.

A merely “proper” party, finally, is one who meets the requirements of Fep. R.
Civ. P. 20(a), see note 45 infra, without satisfying the more demanding criteria
of rule 1g(a).

44 Fep. R, Cwv, P. 19(a):

A person . .. shall be joined as a party in the action if (1) in his
absence complete relief cannot be accorded among those already parties,
or (2} he claims an interest relating to the subject of the action and is so
situated that the disposition of the action in his absence may (i) as a
practical matter impair or impede his ability to protect that interest or
(ii) leave any of the persons already parties subject to a substantial risk
of incurring double, multiple, or otherwise inconsistent obligations by
reason of his claimed interest.

45 Fep. R, C1v. P. 20(2):

All persons may join in one action as plaintiffs if they assert any right
to relief jointly, severally, or in the alternative in respect of or arising out
of the same transaction, occurrence, or series of transactions or occurrences
and if any question of law or fact common to all these persons will arise
in the action. All persons . . . may be joined in one action as defendants
if there is asserted against them jointly, severally, or in the alternative,
any right to relief in respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences and if any question of
law or fact common to all defendants will arise in the action.

46 Fep. R. Cv. P. 19(b).
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in the preceding paragraph, is sensible and intuitive: if there is
someone you can’t join and can’t proceed without, you don’t pro-
ceed; if you can proceed without him, you may.

Present practice, however, yields confusingly disparate results
in federal question and diversity cases when the potential ob-
stacle to joinder is lack of independent grounds of subject mat-
ter jurisdiction over the claim involving the outsider. In federal
question cases, to the extent that extremely limited precedent
allows any statement to be made at all, lack of independent juris-
dictional grounds does not seem to be an obstacle to joinder of a
rule 19(a) absentee; ** he may be joined as pendent or ancillary
to the federal court’s jurisdiction over the original claim.*® In
diversity cases, by contrast, it is clear that lack of complete di-
versity (and of other bases for independent jurisdiction) does
count as an obstacle making rule 19 or 20 joinder impossible.
Otherwise, the result would be a litigation that could not have
been brought in federal court as an original matter — most com-
monly, a plaintiff versus one diverse codefendant and another
codefendant from plaintiff’s home state. Concern with such an easy
evasion of Strawbridge has prevailed throughout the spectrum of

*7 The statements in text may not apply when the reason for lack of subject-
matter jurisdiction is failure to satisfy an applicable amount in controversy
requirement. The Supreme Court seems to have indicated that such a defect is
equally fatal whatever the basis of original federal jurisdiction. See Owen
Equip. & Erection Co. v. Kroger, 437 U.S. 363, 372 (1978); Zahn v. International
Paper Co., 414 U.S. 291, 302 n.11 (1973).

18 See Bowers v. Moreno, 520 F.2d 843, 848 '(1st Cir. 1975) (upholding
“pendent party” jurisdiction over defendants to state law claims in federal
question case, in part because “the relief requested would require that many of
the defendants be subject to the court’s jurisdiction”); New York State Assn
for Retarded Children, Inc. v. Carey, 438 F. Supp. 440, 443, 444—46 (E.D.N.Y.
1977) (state claim defendant refused to intervene in federal question case; court
found it a necessary party and upheld “ancillary” jurisdiction); Jacobs v.
United States, 367 F. Supp. 1275, 1278-79 (D. Ariz. 1973) (upholding “ancillary”
jurisdiction) ; 3A. J. MoogE, supre note 15, [ 19.04[2.-2] (indicating that ancillary
jurisdiction is not allowed but that pendent jurisdiction may be). It is not yet
settled to what extent the rule stated in text is valid for all federal question litiga-
tion, leaving it uncertain whether or when a rule rg(a) relationship to a federal
question case already before a federal court can overcome, on a “pendent party”
or ancillary jurisdiction theory, want of independent jurisdiction over the claim
involving the absentee.

The reason for the rarity of cases in this area is that the kind of situation
that presents the issue —such as a plaintiff with a federal question claim against
one party and a closely related state law claim against another, nondiverse
party —is quite unusual. Normally, when there is federal question jurisdiction
and a claim against another party that comes within the definitions of rule
19(a), there will be a federal question involved in the other claim as well. See id.
 x9.04[2.-2], at 19-69 n.8.
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rule 19 and 20 joinder cases; *° consequently, when a case involves
an “indispensable” party who is unjoinable for lack of complete
diversity it must be dismissed, but if the absentee is merely
“necessary” or “proper” the litigation may proceed without him.3°
If an absentee is so essential to a litigation that it should not go
on without him, the thinking goes, it should never have been
brought in federal court without him. Yet it could not have been
brought there witZ him, since he would have destroyed complete
diversity; therefore, it should not be in federal court at all.
When an absentee’s presence is not so crucial, there is nothing
wrong with part of the case being in federal court; the plaintiff
has simply made the choice that diversity jurisdiction gives him
of trying that part in federal court instead of seeking to bring
it all in state court.

Under Federal Rule of Civil Procedure 24(a)(2), the posi-
tion of an intervenor of right is for present purposes the same
as that of a party who should be joined under rule 19(a)(2)(i).*
Strange as it may initially seem, though, there is a significant vari-
ation in practice concerning whether to require an independent
basis of federal jurisdiction in diversity cases. Whereas the rule
concerning joinder under rule 19(a) (i.e., on the initiative of
those already parties) of a merely “necessary” but nondiverse
absentee in a diversity suit is that the action can only proceed
without him, the very same absentee may iniervene as of right
under rule 24(a)(2) despite lack of complete diversity or any
other independent ground of jurisdiction.®® An effort at inter-
vention by an “indispensable” but nondiverse party, on the other
hand, will result in dismissal of an action that is in federal court

49 See Note, Diversity Requirements in Multi-Party Litigation, 58 Corum. L.
Rev. 548, 549 (1958).

50 1A J. Moore, supra note 15, T 19.04[2.-11, at 19-67; id. T 19.05[2], at 19~
85 to -86; #d. | 19.19, at 10352 to —353; 7 C. WRicHT & A. MILLER, supra note 42,
§ 1610, at 94-103 (1972) ; Kennedy, Let’s All Join In: Intervention Under Federal
Rule 24,37 Kv. L.]J. 329, 362 (1969).

51 Compare Fep. R. C1v. P. 19(a) (2) (i), guoted, note 44 supra, with Fep. R.
Civ. P, 24(a) (2):

Upon timely application anyone shall be permitted to intervene in an
action . . . (2) when the applicant claims an interest relating to the
property or transaction which is the subject of the action and he is so
situated that the disposition of the action may as a practical matter impair
or impede his ability to protect that interest . . . .

52 E.g., Aman v. Kelbaugh, 16 Fed. R, Serv. 2d 1314, 1315 (4th Cir. 1973); 7
C. Wricar & A. MILLER, supra note 42, § 1610, at 100-o1 (x972); 7A id. § 1917,
at 603 (1972); Kennedy, supre note 5o, at 362—63; cf. Wichita R.R. & Light Co.
v. Public Utils. Comm'n, 260 U.S. 48, 54 (1922):

Jurisdiction once acquired on [the] ground [of diverse citizenship] is not

divested by a subsequent change in the citizenship of the parties. . ..

Much less is such jurisdiction defeated by the intervention, by leave of

the court, of a party whose presence is not essential to a decision of the
controversy between the original parties.
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solely because of diversity,”® just as if those already parties had
raised the issue of the same outsider’s joinder. As Professor
Moore’s treatise gently puts it, “[b]ecause of these rules interven-
tion practice becomes complicated where jurisdiction was orig-
inally founded on diversity of citizenship.” *

The distinctions, though uncommonly fine, are at least not
pure caprice. Professor Moore’s supplement explains that “a
finding of indispensability is in effect a finding that under Straw-
bridge the entire controversy is one not properly in the federal
court”; by contrast, in the case of the merely “necessary” party
the action may continue in federal court and “any rule requiring
independent jurisdiction over claims justifying intervention as a
matter of right would leave the intervenor exposed to the risks
that the right to intervene was created to avoid.” ®® Denial of
initial joinder for incomplete diversity may force the entire case
into state court, allowing the “necessary” party to defend his
interests there. Denial of intervention once a case was in federal
court and not subject to dismissal, however, would leave the
“necessary’” party out in the cold. The “indispensable” party
whose presence would destroy complete diversity faces no such
problem, since the case must be dismissed however his situation
comes to the court’s attention.

Whatever the justifications, the resulting system in diversity
cases cannot help but strike many as baffling and perverse. There
is the obvious anomaly in the availability of ancillary jurisdic-
tion for nondiverse, intervening “necessary’’ parties but not for
the same persons if those initiating or already in the action seek
to join them as an original matter or under rule 19.°® There is a
further disparity in the treatment of intervention cases involving
incomplete diversity as one proceeds down the scale from “indis-
pensable” through “necessary” to merely “proper” parties. With
the first, not only must intervention be denied but the case must
be dismissed. With the second, the litigation may proceed with
intervention allowed. And with the third, there can be no inter-
vention without an independent basis of jurisdiction, though the
action may proceed without the absentee. In other words, if you
can’t proceed without the unjoinable “indispensable” intervenor,
you don’t (and, since he would destroy complete diversity, the ac-
tion must be dismissed); but if you can proceed without a rule

53 3B J. MoorE, supra note 15, T 24.18[3], at 24-7yz; 7A C. WricET & A.
MIILER, supra note 42, § 1917, at 6o1-02 (1972).

54 2B J. MOORE, supra note 13, [ 24.18[3], at 24~771.

55 I1d. at g6 n.6a (2d ed. Supp. 1978—79).

56 See vA C. WricHT & A. MILLER, supra note 42, § 1917, at 603-04 (1972);
Kennedy, supra note 50, at 362-63.
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24(a)(2) “necessary” intervenor, you don’t do so — you pro-
ceed with him, violation of the Strawbridge rule notwithstand-
ing.® There thus arises an odd incentive for a federal court
approaching determinations of “indispensability’”’ of intervenors
in diversity cases: if the court regards it as especially desirable
for the litigation to proceed before it with the prospective in-
tervenor joined, its justification apparently must be that it doesn’t
really need to have him! %8

The effect of abolition of the general diversity jurisdiction on
the problems in this area would be, at the very least, a greatly
reduced incidence of the complicated situations related to the
complete diversity rule. The anomalous distinction between
“necessary” party joinder and intervention of right would dis-
appear, ending any need for concern that an original party had
colluded with the prospective intervenor to secure joinder that
the party could not have effected as an original matter.®® There
would cease to exist the bewildering three-tier structure in in-
tervention cases, eliminating the need for many fine distinctions
between “indispensable” and “necessary’ status; in addition to
being less frequent, that decision when needed could be made
without the distorting incentives sometimes present in current
practice. In sum, joinder and intervention practice would be
greatly simplified, with far fewer deviations from the basic pat-
tern outlined at the beginning of this section.

E. Removal of “Separate and Independent” Claims

Cases involving incomplete diversity are the main breeding

57 For comment on this disparity between intervention by “indispensable” and
“necessary” parties in diversity cases, see 7 C, WrRIGHT & A. MILLER, supre note
42, § 1610, at g8-r101 (x9%72); %A id. § 191%, at 6or-o02 (1972).

58 See 3B J. Moorg, supra note 15, T 24.18[3], at 96 n.6a (2d ed. Supp. 1978-79)
(“the more desirable the presence of the nondiverse party, the more inducement
to hold that he is not indispensable”).

The emphasis in the 1966 revision of rule xg on practical concerns, such as
“whether the plaintiff will have an adequate remedy if the action is dismissed for
nonjoinder,” Fep. R, Civ. P. 19(b), reduces the conceptual difficulty in defining as
merely “necessary” the absentee whose presence is highly desirable. See generally
Provident Tradesmens Bank & Trust Co. v. Patterson, 3g0 U.S, 102 (31968). In
other words, the practical criteria of the rule make it appropriate in some circum-
stances to conclude that a party who seems intuitively “indispensable” is not so
for purposes of the rule, which uses the word as a conclusory term of art. Still,
it cannot help but seem strange for a court to strain to label a party not essential
to the case before it so as to be able to let him intervene.

59 Cf. Fraser, Ancillary Jurisdiction of Federal Courts of Persons Whose In-
terest May Be Impaired if Not Joined, 62 F.RD. 483, 486 (1974) (noting in-
centive for collusion due to disparity between intervention and joinder practices).
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ground for litigation under the troublesome section 1441(c) of
the Judicial Code, which provides:

Whenever a separate and independent claim or cause of ac-
tion, which would be removable if sued upon alone, is joined
with one or more otherwise non-removable claims or causes of
action, the entire case may be removed and the district court
may determine all issues therein, or, in its discretion, may re-
mand all matters not otherwise within its original jurisdiction.®®

This statute aims at preventing the defeat of removal otherwise
available under the general removal provisions, sections 1441 (a)-
(b), by addition of a claim or party in state court that causes the
case as a whole not to fall within original federal jurisdiction.

Attempts to use the statute arise principally in incomplete
diversity cases in state court in which the diverse defendants
want to remove, seeking to persuade the federal court that the
claims against them are “separate and independent” from those
against their codefendants.®* The exact nature of the problem
with separate-claim removal efforts does not seem pertinent here,
since it has to do with the definition of “a separate and independ-
ent claim or cause of action.” ® It should suffice to echo a fed-
eral district court that “the field luxuriates in a riotous uncer-
tainty” ® and to point out that it is mainly the Strawbridge re-
quirement that forces litigants to attempt separate-claim removal.
(Under a minimal diversity requirement, a case involving incom-
plete diversity would normally come within the general removal
provisions.®)

Abolition of the general diversity jurisdiction would elimi-
nate nearly all such cases at a single stroke, thus disposing of most
of the applications and the difficulties of the separate-claim re-
moval provision. In cases involving only Americans, whatever
their state citizenships, absent a federal question there would
normally be no possibility of any original or removal jurisdiction
in whole or in part. In cases including claims within the alienage
jurisdiction, if there were judicial or legislative overruling of
Strawbridge the involvement of an alien would normally mean

60,8 US.C. § x441(c) (z0%6).

61 The other main issues under the separate-claim removal statute, which
are perhaps more discussed by commentators than faced by courts, concern its
application in federal question cases. See 1A J. MOORE, supra note 15, ] 0.163[3];
id. § 0.163[4-51, at 270-71; 14 C. WricHT, A, MitLER & E, CoOFPER, supra note
16, § 3724, at 648-30 (1976).

%2 For discussion of the difficulties in applying the provision, see, e.g., Cohen,
Problems in the Removal of a “Separate and Independent Claim or Cause of
Action,” 46 Mmn. L. REv. 1, 13-19 (1961).

63 Harper v. Sonnabend, 182 F. Supp. 594, 595 (S.D.N.Y. 1960).

84 See Currie, supra note 4, at 22.
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that the entire case could have been brought in federal district
court, making it eligible for removal under the general removal
provisions. If the Strewbridge rule survived for a retained alien-
age jurisdiction, so would the difficulties of the present system,®
but on a much smaller scale. Use of the section in federal ques-
tion cases would probably not be common, but when used it
should normally be effective and free from these difficulties.®®
Abolition of diversity, then, would largely eliminate the need
for a separate-claim removal statute, but for the small remaining
number of cases to which it would apply, it should generally
work quite well.

F. Conclusions

The foregoing discussion indicates that abolishing the general
diversity jurisdiction would have quite significant but previously
little-noticed effects — the elimination of much purely procedural
litigation and the clarification, through the total or virtual disap-
pearance of some of their more confounding aspects, of a few of
the most obscure areas of federal practice. It would be cause for
some regret, to be sure, that lore dearly learned and often inge-
niously used should become outmoded and irrelevant at a single
stroke. Writing off investments of intellectual capital can be pain-
ful, but most would now agree that we are better off, not worse,
for having gotten rid of the likes of the distinction between gen-
eral and local law under Swift v. T'yson,’" the intricacies of three-

85 The separate-claim removal section applies to aliens in the same ways it
applies to citizens. See 1 J. MOORE, supra note 15, T o5[x.~1], at J09.3.

98 If the definition of a “separate and independent” claim picks up where
that of a “pendent” claim, see UMW v. Gibbs, 383 U.S. 7135, 725 (1966), leaves
off, so that there is no gap in which a case may come under neither the general
nor the separate-claim removal provision, these two provisions will normally
work together to allow removal of any case involving a removable federal
question claim and a state law claim against the same defendant, be the claims
related or not. Any case not coming within § 1441(c) would be entirely within
a federal court’s original jurisdiction and thus removable under § 1441(a)—(b).
There is some agreement that the separate-claim removal statute should be so
interpreted. See 1A J. Moorg, supra note 13, § 0.163[4.—51, at 270-71; 14 C.
WricuT, A. MmieEr & E. COOPER, supre note 16, § 3724, at 648-49 (1976). If it
is, a court need not be concerned with the difficulties of deciding whether the claims
qualify as separate and independent. See Cohen, supra note 62, at 31. The separate-
claim provision still serves a useful function in this situation, eliminating the temp-
tation for a plaintiff to try to block removal by joining an unrelated, nonremovable
state claim against a defendant he is also suing in state court on an otherwise re-
movable federal claim.

6741 US. (16 Pet) 1 (1842), overruled, Erie R.R. v. Tompkins, 304 U.S.
64 (1938); see T. Arworp & F. James, CASES AND MATERIALS ON TRIALS, JUDG-
MENTS AND APPEALS 202-03 (1936); F. FRANKFURTER & H, SHurLman, Cases AND



982 HARVARD LAW REVIEW [Vol. g2:963

judge court practice,®® and the determination of the jurisdictional
amount in controversy in general federal question suits against
the United States Government and its personnel.®® The simplifica-
tion resulting from elimination of the general diversity jurisdic-
tion can only count in favor of abolition.

It is fair to ask, of course, whether the unavailability of gen-
eral diversity jurisdiction would entail unacceptable costs. There
is always the fundamental and probably unanswerable 7 question
whether the persistence of local bias is great enough to justify
the retention of a choice between federal and state forums, an
issue it is not this Article’s purpose to address. There are, how-
ever, two other possible problems that warrant discussion here.
First, might abolishing diversity jurisdiction do away in some
cases not merely with a choice of forum but with any forum at
all? In the vast majority of cases coming within the general di-
versity jurisdiction, there is no basis for such concern; federal
jurisdiction is wholly concurrent with that of state courts as to
both parties and subject matter. Indeed, the federal rules on
service of process are such that it should be quite rare for the
reach of a federal diversity court’s process to exceed that of a
court of the same state.”™ For the main situation in which state
process might be incurably inadequate, multistate interpleader,
there is a special federal jurisdiction ™ with nationwide process.™
Only in some fairly unusual situations, such as when a party has a
state law claim against the United States within exclusive fed-

OTHER AUTHORITIES ON FEDERAL JURISDICTION AND PROCEDURE 185~210 (rev. ed.
1937).

88 See Act of June 25, 1948, ch, 646, 62 Stat. ¢68 (repealed 1976). See generally
Currie, The Three-Judge District Court in Constitutional Litigation, 32 U. CHIL
L. Rev. 1 '(1964).

€9 See Act of June 23, 1948, ch. 646, 62 Stat. 930 (amended version at 28 U.S.C.
§ 1331(a) (1976)); 1 J. MOORE, supra note 13, | 0.96[3.~11, at g40-43 (conflicting
approaches of lower federal courts).

70 See Currie, supre note 4, at § n1g (noting the difficulty of ascertaining
existence of local bias in state courts).

71The general authority of a federal court to serve process out of state is
derived from the long-arm statute or rule of the state in which the federal court
sits, FEp. R. Civ. P. 4(e). Provisions for nationwide service are tied to specific
types of actions and jurisdictions, general diversity not among them. See note
177 infra. One might expect federal process to be superior in cases falling under
the roo-mile “bulge” provision of Fep. R. Civ. P, 4(f), and for international
service. The general availability of state long-arm provisions, however, should
mean that the “bulge” authority would rarely bring into federal court a party
whom a state court could not reach; and it is not at all uncommon for states to
have provisions for service in foreign countries. See note 84 infra.

72,8 U.S.C. § 1335 (1976). The 1978 House abolition bill would have Ileft
federal statutory interpleader intact. See H.R. g622, 95th Cong., 2d Sess. § 3(b)
(1978), Senate Hearings, supra note 1, at 11-12.

73,8 U.S.C. § 2361 (19%6).
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eral jurisdiction and also has related state claims against private
defendants from whom he is of completely diverse citizenship,™
does the general diversity jurisdiction contribute to making the
federal court a forum that no state can offer for an entire dis-
pute.”™ Far more often, though, diversity jurisdiction today
splits cases rather than consolidating them, as completely diverse
litigants exercise their right to go into federal court while leaving
those ineligible for federal jurisdiction in state forums. The uni-
fication in state court of many cases that diversity now splits
between federal and state tribunals should more than offset the
infrequent situations in which abolition would force litigation in-
to two forums instead of one.

However, it might be little consolation to a party relegated to
a state court that he still had a forum, if that forum were tangibly
inferior to the federal court he could no longer use. The possible
general superiority of federal trial court justice has been a second-
ary argument in discussion of abolishing diversity,’® and I will
not try to add to that debate here. Perhaps more important, state
courts often do not yet come close to matching several interstate
and international devices that are well developed in the federal
courts,” such as international service of process,”® subpenas,™
and discovery,® and interstate subpenas,® discovery,®® and en-
forcement of judgments.® To the extent that such facilities are
not available in state courts, litigants no longer able to take ad-
vantage of federal jurisdiction would be handicapped. These are

74 See Tacobs v. United States, 367 F. Supp. 1275 (D. Ariz. 19%3).

Later Sections of this Article suggest that abolishing diversity would facilitate
broadening of definitions of ancillary jurisdiction in the categories of original
federal jurisdiction that would remain. See pp. g95-99, Icco-o4 infra. Such a
development would retain for principled reasons, and not just out of sheer
coincidence, the federal courts’ ability to provide a single forum for the kind of
case described in the text.

75 Though there may be constitutional obstacles to the exercise of state court
jurisdiction over class actions involving scattered parties, see Note, Multistate
Plaintiff Class Actions: Jurisdiction and Certification, g2 Harv. L. Rev. 718
(1979), federal diversity jurisdiction rarely can provide a forum for such disputes
because of restrictive Supreme Court interpretations of the amount in con-
troversy requirement, see Becker, The Class Action Conflict: A 1976 Report,
43 F.R.D. 167, 168 (1977).

76 See, e.g., Frank, supra note 3, at 1o-11.

77 See Shapiro, Federal Diversity Jurisdiction: A Survey and o Propesal, g1
Harv. L. REv. 317, 328 (1977).

78 FEep. R. Cv. P. 4(i).

72 28 U.S.C. § 1783 (1976) ; Fep. R. Cav. P. 28(b), 45(e) (2).

80,8 U.S.C. § 1781 (1976) (letters rogatory).

81 Fep. R. Cv. P. 43.

82 Fep, R, Crv. P, 28(a), 30(d), 37(b) (1), 45(d).

83 ,8 U.S.C. § 1963 (1976).
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not, however, tools the state courts cannot offer; some exist al-
ready in several states,®* and through uniform acts ¥ or federal
legislation in aid of state court proceedings %% the state courts
could approach the same level of interstate and international capa-
bility that the federal courts possess now.

Simply retaining diversity jurisdiction, however, would not be
a fully adequate alternative to encouraging such state efforts,
since there are various reasons why cases can fail to come within
federal diversity jurisdiction — no diversity, incomplete diversity,
immeasurability or inadequacy of amount in controversy. Running
afoul of one of these obstacles bears no necessary relation to
legitimate need for interstate and international facilities, and there
is simply no reason why such facilities should be unavailable to
those who cannot choose a federal forum. Until the states added
needed interstate and international devices to their courts’ pro-
cedural tools, abolition of diversity would result in some hardship
for those who could formerly have qualified for federal jurisdic-
tion. The eventual result, however, should be accelerated improve-
ment in state procedures,® after which those litigants who would
have chosen federal court should not be tangibly worse off while
those who could not have done so would be measurably better
served.

I11. EFFecTs oN DECISIONAL LAw

Federal courts regularly find before them, by original com-
plaint or by later attempt at addition of claims or parties, claims

84 For service of process in foreign countries, see, e.g., Car. Civ. Proc, Cope
§ 413.10(c) (West 1973); Mp. Crs. & Jup. Proc. CobE ANN. § 6-304 (1974);
N.Y. Crv. Prac. Law § 313 (McKinney 1970); N.C.R. Civ. P. 4(j){9)(d); TEX.
Rev. C1v. STaT. ANN. § 2092(7) (Vernon 1964).

For taking discovery in other states or foreign countries, see, e.g, Car. Civ.
Proc. Cobe § 2024 (West Supp. 1979) ; Mb. R. Proc. 403, §§ b-c; Nev. REV. STAT.
§§ 53.020, —040 (1973); N.M.R. Civ. P. 28(a)~(b) ; N.Y. Civ. Prac, Law § 3113
(a) (2)-(3) (McKinney 1970); N.C.R. Civ. P. 28(a)-(b).

For taking discovery for use in other states, see, ¢.g., Car. Civ. Proc, Cope
§ 2023 (West Supp. 1979); Mp. Crs. & Jup. Proc. CobE ANN. § g-4or (Supp.
1998); NEv. Rev. StaT. § 53.060 (1973); N.M. StaT. AnN. § 38-8-1 (1978);
N.Y. Cv. Prac. Law § 3102(¢) (McKinney 1970); N.C.R. Civ. P. 28(d); Tex.
Rev. Crv. STAT. ANN. § 37692 (Vernon Supp. 1978-79).

85 See, e.g., UNIFORM ENFORCEMENT OF FOREIGN JUDGMENTS Acr. Twenty-
two states have adopted some version of the Act. See 13 Uniform Laws An-
notated 2, 6 (Supp. 19%9).

88 See, e.g., 28 U.S.C. § 1781 (1976) (letters rogatory).

87 See H.R. Rep. No. 95-893, 95th Cong., 2d Sess. 4 (1978); cf. Note, supra
note %35, at 718 n5 (“The impulse toward modernization [of state class action
procedures] is due at least in part to the barriers [Supreme Court] cases raised
to class actions in federal courts.”).
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between citizens of the same state. When there is no independent
basis of subject matter jurisdiction over such a claim, diversity
requirements raise the possibility that it might be improper for
a federal court to hear the claim or even, should the claim be one
of many in the litigation, that the case as a whole should
be dismissed. In facing these problems, courts and commentators
have not always considered whether the principles they evolve
should apply in all federal court litigation or should be confined
to the specific contexts in which they arose, such as diversity cases
generally, incomplete diversity situations, or instances of pos-
sible collusion to create or defeat federal jurisdiction.’® Worse,
courts in federal question cases have sometimes relied uncritically
on general language from diversity actions, frustrating efforts at
joinder on the basis of rules developed in diversity litigation to
deal with Strawbridge problems.® In effect, the existence of a
head of federal court jurisdiction other than the one used to bring
a case before the court constricts the court’s jurisdiction in that
case. It is hard to conceive of a court’s proceeding in this manner
if there were no general diversity jurisdiction.

The foregoing is not to suggest that there is a single strand of
confusion running through the cases, or any uniform pattern of
narrow jurisdictional interpretations based on general applica-
tions of Strawbridge-inspired rules. If anything, as Professor
Currie has noted, there has been a tendency to resolve the “colli-
sion . . . between the complete-diversity policy of Strawbridge
v. Curtiss and the liberal joinder philosophy of the Civil Rules

. in favor of judicial economy at the expense of Straw-
bridge.” ® The restrictive cases and their extension to nondi-
versity situations may be exceptions to this tendency, but as this
Part will show they are not isolated or insignificant ones.”® This

88 See, e.g., Danner v. Anskis, 256 F.2d 123, 124 (3d Cir. 1938) (despite broad
language of Fep. R. Civ. P. 13(g), plaintiff may not state cross-claim against
coplaintiff, absent related counterclaim against cross-claimant, since otherwise
rule might extend “jurisdiction of the district court to controversies not within
the federal judicial power”).

89 See, e.g., Palumbo v. Western Md. Ry., 271 F. Supp. 361, 362-63 (D. Md.
1967) (federal question case; absent independent grounds of jurisdiction,
plaintiff may not assert claim against properly impleaded but nondiverse third-
party defendant) (following Friend v. Middle Atlantic Transp. Co., 153 F.2d
798 (2d Cir.) (diversity case under former provision for direct impleader of
third party liable to plaintiff), cert. denied, 328 U.S. 865 (1046)).

90 Currie, supre note 4, at 32—33.

21 Nor is there even uniformity within the categories in which these exceptions
appear; the courts sometimes differ widely in their approaches to a single variety
of joinder. See, e.g., 3 J. MOORE, supra note 135, [ 14.27[1], at 14-35%3 nn.33-34
(2d ed. 1978 & Supp. 1978-79) ‘(conflicting decisions on ancillary jurisdiction over
plaintiffs’ claims against third-party defendants in federal question cases).
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Part will consider three joinder problems related to Strawbridge
— claims between plaintiffs and third-party defendants, ancillary
jurisdiction over permissive intervention, and pendent parties —
and sum up with a discussion of possible judicial movement
towards greater uniformity in ancillary jurisdiction matters.

A. Claims Between Plaintiffs and Third-Party Defendants

In Owen Equipment & Erection Co. v. Kroger * the Supreme
Court recently held, settling a conflict in the courts of appeals,?
that in a diversity case a plaintiff may not “assert a claim against
a third-party defendant when there is no independent basis for
federal jurisdiction over that claim.” * The Court’s holding, how-
ever, applies only to diversity cases,” leaving it unclear whether
the same rule applies to cases within other heads of federal juris-
diction. That problem lends itself to analysis in the context of a
presumed abolition of general diversity jurisdiction, and that
analysis in turn provides insights applicable to practice under
existing federal jurisdiction.

Rule 14(a) of the Federal Rules of Civil Procedure provides
for impleader by a defendant of a person “who is or may be liable
to him for all or part of the plaintiff’s claim against him.” The
rule goes on to authorize both plaintiff and third-party defendant
to assert against each other “any claim . . . arising out of the
transaction or occurrence that is the subject matter of the plain-
tiff’s claim’ against the original defendant. Efforts to press claims
within the terms of the rule can obviously raise jurisdictional is-
sues, as when a defendant in a diversity case impleads someone
from his own state as a third-party defendant on a state law
claim. It is well settled in the lower federal courts that there is
no requirement of an independent basis of jurisdiction over such
a claim.?® If the same approach were to govern claims between
the plaintiff and a cocitizen third-party defendant, though, both
could bring before the federal court further matters not within its
original jurisdiction.

®2 437 U.S. 365 (1978).

92 See id. at 367 n.1.

84 Id. at 367.

95 In stating the issue at the beginning of its opinion, the Court included the
qualifying clause, “[iln an action in which federal jurisdiction is based on diversity
of citizenship,” id. Its reasoning, moreover, stressed the complete diversity rule
of Strawbridge and the ease of evading that rule by invoking ancillary jurisdic-
tion if it were available. See id. at 373-75.

96 See, e.g., 3 J. MOORE, supra note 15, | 14.26; 6 C. WriGHT & A. MILLER,
supra note 42, § 1444, at 223-28. The refusal to require an independent jurisdic-
tional basis prevails regardless of whether the original claim is in federal court

under federal question or diversity jurisdiction, and regardless of whether the
third-party defendant is a cocitizen of either original party. See id. at 223-25.
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It has become increasingly accepted that when a third-party
defendant asserts a claim against the plaintiff that satisfies the re-
quirements of rule 14(a), there need be no independent jurisdic-
tional basis, whatever the original ground of jurisdiction; ®* but
when plaintiff seeks to claim directly against the third-party de-
fendant, the courts have been divided. When original jurisdic-
tion rests on diversity, the Supreme Court’s Qwen Equipment
decision has settled that there must be an independent jurisdic-
tional ground. The Court’s opinion, like many previous lower
court cases on the point, mostly or entirely confined its reasoning
and language to the diversity context; °® other lower court opin-
ions, if not explicitly purporting to extend their holdings to federal
question cases, had spoken in general terms.®® When the issue has
arisen in federal question cases, the courts have been split.»? One
decision, Mickelic v. United States Postal Service,*™ even required
an independent jurisdictional basis for the plaintiffs’ claim against
the third-party defendants when the original claim was within
the exclusive jurisdiction of the federal courts.

This last result is hard to defend, even under the existing juris-
dictional statutes. Plaintiffs wanted to state against third-party

97 See, e.g., Revere Copper & Brass, Inc. v. Aetna Cas. & Sur. Co., 426 F.2d
709 (sth Cir. 19%0), followed in Mayer Paving & Asphalt Co. v. General
Dynamics Corp., 486 F.2d 763, 772 (7th Cir. 1973) (alternative holding), cert.
denied, 414 U.S. 1146 (3974); 3 J. Moore, supre note 13, § 14.27[2]; 6 C.
WricET & A. MILLER, supre note 42, § 1444, at 232-34. Contra, e.g., James King
& Son, Inc. v. Indemnity Ins. Co. of N. America, 178 F. Supp. 146, 148 (S.D.N.Y.
1959).

%8 See, e.g., Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 373-77
(1978); Fawvor v. Texaco, Inc., 546 F.2d 636, 638-39, 643 (5th Cir. 1977);
Saalfrank v. O'Daniel, 533 F.2d 325, 328-29 (6th Cir.), cert. denied, 429 U.S. 922
(1976). Fawvor, however, at one point cited diversity and federal question cases
indiscriminately in support of its statement that the then majority rule required
“an independent jurisdictional basis for a plaintiff's claim against a third-party
defendant,” 546 F.2d at 639 & n.7 (footnote omitted).

9 See, e.g., Kenrose Mfg. Co. v. Fred Whitaker Co., 512 F.2d 890, 893-94
(4th Cir. 19%2). However, the Kenrose opinion included some reasoning that
applied only in diversity litigation,

The term *federal question” cases as used here includes state law cases w1thm
federal jurisdiction because the United States is a party, see 28 U.S.C. §§ 1345-
46 (1976), since such jurisdiction rests on federal involvement and is not
subject to the complete diversity rule. For jurisdictional purposes, therefore,
such cases are in most respects like those arising under federal law.

199 No independent jurisdictional ground was required in, e.g., Florida E. Coast
Ry. v. United States, 519 F.2d 1184, 1193-97 (5th Cir. 19%5); Davis v. United
States, 350 F. Supp. 206 (E.D. Mich. 1972). Independent grounds were required
in, e.g., Schwab v. Erie L.R.R,, 303 F. Supp. 1398 (W.D. Pa. 196g) ; Palumbo v.
Western Md, Ry., 271 F. Supp. 361 (D. Md. 196%).

101 .64 F. Supp. 1036 (W.D. Pa. 19%3) «(suit under Federal Tort Claims Act,
over which federal courts have exclusive jurisdiction pursuant to 28 U.S.C.

§ 1346(b) (2976)).
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defendants already in the litigation claims incontrovertibly aris-
ing out of the same occurrence sued on in plaintiffs’ complaint.
Since there was no other forum available for the original claim,
requiring an independent basis of jurisdiction would force plain-
tiffs either to litigate in separate court systems matters naturally
and economically triable together,!® or to forgo one or another
possibly valid claim.2®

In Mickelic and some other cases,® lack of diversity has
been a factor contributing to the courts’ insistence on an inde-
pendent basis for federal jurisdiction. Yet if there were no gen-
eral diversity jurisdiction, absence of “diversity’” would be plainly
irrelevant to the decision whether to require independent juris-
dictional grounds. The same, I suggest, should hold true today.
Diversity jurisdiction and the Strawbridge rule do not forbid
all litigation in federal court whenever there is incomplete or no
diversity; 1 they forbid such litigation only iz diversity cases
(and then only partially, given some tolerated circumventions).
Diversity requirements should have no force to reach out and
destroy or prevent federal jurisdiction except when the original
jurisdiction is founded upon diversity itself. Accordingly, under
the doctrine of pendent jurisdiction it seems to be accepted that
common state citizenship of plaintiff and defendant is no argu-
ment against the exercise of federal jurisdiction over a claim that
could not have been brought in federal court as an original matter,
when that claim is between adversaries already properly in court
in a federal question case and is sufficiently related to their fed-
eral question dispute. Diversity of the parties could provide an
independent basis of jurisdiction; lack of diversity, like absence
of a federal question or failure to satisfy an amount in contro-
versy requirement, simply means that the court must face the

102 Sep Davis v. United States, 350 F. Supp. 206, 208 (E.D, Mich. 1972); 3 J.
Moore, suprae note 13, { 14.27[1], at 14-573 n.33.

103 The argument that plaintiffs, if allowed to proceed with the entire matter
in federal court, would be doing indirectly what they could not have done di-
rectly (by suing both parties as an original matter), see, e.g., Kenrose Mfg. Co.
v. Fred Whitaker Co., 512 F.2d 890, 893 (4th Cir. 1972), proves too much: it js
an argument against all ancillary jurisdiction. See Fraser, Jurisdiction of the Fed-
eral Courts of Actions Involving Multiple Claims, 76 F.R.D. 525, 543 (1978); The
Supreme Court, 1977 Term, 92 Harv. L. Rev. 57, 245 (1978). Furthermore, since
plaintiffs in such cases as Mickelic have nowhere else to go with their federal
claims except federal court, the incentives for and likelihood of collusion seem
minimal.

104 See p. o8¢ infra.

305 As Chief Justice Marshall pointed out in Cohens v. Virginia, 19 U.S. (6
Wheat.) 264, 378 (1821), in federal question cases the federal courts’ “jurisdiction
depends on the character of the cause, whoever may be the parties”; in diversity
cases, it “depends . . . on the character of the parties.”
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question whether the state claim satisfies the criteria for pendent
jurisdiction.'°¢

It follows that lack of diversity is no reason to impose a re-
quirement of an independent jurisdictional basis for adding claims
between parties already properly in federal court in federal ques-
tion litigation. Yet that is precisely how some courts have re-
garded it The Mickelic opinion, for example, in support of
its requirement of independent jurisdictional grounds quotes at
length language on the effects of lack of diversity, even to the
extent of its destroying a federal court’s jurisdiction when a plain-
tiff asserts a claim against a cocitizen third-party defendant.’®®
This overextension of the influence of Strewbridge is only a rath-
er extreme example of the infection of occasional federal ques-
tion cases by diversity concerns. Such reasoning allows the very
existence of an additional but uninvolved head of jurisdiction to
lessen the scope of the federal court’s jurisdiction in the case be-
fore it. What the analysis of this Article suggests is, instead, that
what courts do in federal question cases with respect to requiring
an independent basis of jurisdiction should be the same whether
the general diversity jurisdiction exists or not.

Properly viewed, the only significance of a lack of diversity
when a party seeks to add a claim in a federal question case is
that it means one possible independent ground of jurisdiction is
wanting. When other such grounds are wanting as well, the
court must face the question whether it should require an inde-
pendent basis of jurisdiction; the presence or absence of diversity

108 Citizenship considerations are absent from discussions of ordinary pendent
jurisdiction, and they are simply irrelevant to the test for pendent jurisdiction the
Supreme Court has articulated. In the leading case, UMW v. Gibbs, 383 U.S. 715
(1966), the Court noted the absence of diversity jurisdiction only in passing as
a preliminary matter, see id. at 722, and established criteria for pendent jurisdic-
tion focusing on “the relationship between [the federal]l claim and the state
claim,” id. at 725. See gemerally, e.g., 13 C. WricHT, A. Mirer & E. CooOPER,
supra note 6, § 3567, at 439-356.

107 See dlso, e.g., Palumbo v. Western Maryland Ry., 27z F. Supp. 361, 362
(D, Md. 196%) (federal question case relying on precedent from diversity litiga-
tion and viewing lack of diversity as a “‘jurisdictional limitation’”).

108 267 F. Supp. at 1038-39 (quoting Corbi v. United States, 298 F. Supp. 521,
g2z (W.D. Pa. 1069)). Corbi, even more bizarrely, contains Ianguage on incomplete
diversity’s destroying jurisdiction — although Corbi was a federal question case
in which the additional claim was between diverse parties but below the jurisdic-
tional amount requirement. See id.

Of course it is nonsense to imply that lack of diversity has any effect whatever
on properly invoked federal question jurisdiction. See note 105 supra; cf. Jacobs
v. United States, 367 F. Supp. 1273, 1279 (D. Ariz. 1973) (“This is not a case in
which joinder would destroy the jurisdiction of the court by destroying diversity.
Whether [a nondiverse rule xg “necessary” partyl is in or out of this action the
Court has federal question jurisdiction.”).
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should be irrelevant to that decision. The court must instead
consider to what extent entertaining claims without independent
jurisdictional grounds is constitutional, authorized or permitted
by statute, and justified by factors of relatedness and economy.

B. Permissive Intervention and the Requirement of an
Independent Basis for Federal Jurisdiction

1t is well settled that no independent basis for federal juris-
diction is necessary in cases of intervention of right under Fed-
eral Rule of Civil Procedure 24(a),1% even if the intervenor could
not have been an original party because his presence would have
destroyed complete diversity.’'® Indeed, since the intervention
is of right, the federal courts lack the discretion they have in
connection with several other joinder devices to decline to exer-
cise their ancillary jurisdiction.

Rule 24(b)(2), however, goes on to provide for permissive
intervention “when an applicant’s claim or defense and the main
action have a question of law or fact in common.” Within this
broad description, but still outside the more demanding criteria
for intervention of right»* there can fall attempts at interven-
tion arising out of transactions or occurrences already properly
before the court.? Allowing such intervention, even without an
independent jurisdictional basis, could well serve the ends of con-
venience and economy that justify ancillary jurisdiction in other
contexts.!’® Most courts and commentators, though, have taken
the position that an independent basis of jurisdiction is always
required for an intervenor proceeding under this provision.1!

109 See, e.g., 3B J. MOORE, supra note 13, [ 24.18[1].

110 See, e.g., id. T 24.18[3]. There is an exception to the rule stated in text
when a rule 24(a) (2) intervenor whose presence would destroy complete diversity
qualifies as “indispensable,” the theory being that he should have been joined from
the beginning and that with his presence the suit could not properly have been in
federal court. See pp. 977-%8 supra.

11 Fep. R, Civ. P. 24(a):

Upon timely application anyone shall be permitted to intervene in an
action: . . . (2) when the applicant claims an interest relating to the prop-
erty or transaction which is the subject of the action and he is so situated
that the disposition of the action may as a practical matter impair or im-
pede his ability to protect that interest, unless the applicant’s interest is
adequately represented by existing parties.

112 There can also be permissive intervention attempts much less related to the
matters before the court, particularly when the prospective intervenor’s claim or
defense presents only a question of lsw in common with the main action,

113 See p. 1001 infre; 3B J. MOORE, supra note 15, T 24.18[1], at 24-%52;
id. ] 24.18[31, at 24-%82.

114 See, e.g., Blake v. Pallan, 354 F.2d 947, 955-56 (9th Cir. 1977) (alternative
holding) ; 3B J. Moore, supra note 13, [ 24.18[1], at 24-%52; 7A C. WRIGET &
A, MILLER, supre note 42, § 1917, at 592-95 (1972). The statement in text does
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In diversity cases, in which this question most commonly arises,''?
this rule makes excellent sense as long as Strawbridge stands;
allowing such intervention without independent jurisdiction would
allow far too facile a circumvention of the complete diversity
requirement.**¢

In cases brought under federal question jurisdiction, however,
the Strawbridge policy against having cases in federal court if
any adversaries are cocitizens carries no weight. The courts do
not seem in permissive intervention cases to have thought the con-
trary, although, as the preceding Section shows, they have made
that mistake elsewhere. Any effects here of diversity jurisdiction
have been subtler. The issue whether an independent basis of
jurisdiction should be required for permissive intervention has
arisen far more frequently in diversity than in federal question
litigation,"" which may have obscured the possibility of indepen-
dent consideration whether the requirement is justified for fed-
eral question cases.!*® Similarly, the apparent lack of warrant
for making individual exceptions to the requirement in diversity
cases may have discouraged thinking about whether, in the con-
siderably less common federal question cases, the rule need also
be absolute no matter how great the convenience and economy
of allowing the permissive intervention sought in a particular

not apply to permissive infervention under Fep. R. Civ. P. 24(b) (1), “where a
statute of the United States confers a conditional right” to intervene; to in rem
actions; or to class actions. See 3B J. Moorg, supra note 15, { 24.18[1], at 24~731
to -753.

115 See 7A C. WricHT & A. MILLER, supra note 42, § 1917, at 586 (1972).

116 See id. § 1914, at 393.

117 Id. § 1917, at 605 (independent basis will commonly be present in federal
question cases).

118 Cf. Pierson v. United States, 71 F.R.D. 75, 82 (D. Del. 1976) (“there is no
analytic basis for restricting the independent jurisdiction requirement to diversity
cases”). Of course there is such a basis: incomplete diversity is a reason for re-
quiring independent jurisdiction over permissive intervention, lest the Strawbridge
requirement be evaded, but it applies only to diversity cases. The Supreme Court
has inferred a considerable degree of congressional hostility to adding nondiverse
parties in diversity cases. See, e.g., Owen Equip. & Erection Co. v. Kroger, 437 U.S.
363, 373—77 (1978). However, there seems to be no parallel hostility — rather, a
tolerant neutrality — toward adding state law matters in federal question cases,
See UMW v. Gibbs, 383 U.S. y15 (1966); cf. The Supreme Court, 1077 Term,
supra note 103, at 253 (concluding that “Kroger, when viewed against the back-
drop of Gibbs, suggests that very different presumptions apply with respect to di-
versity and federal question cases in determining the scope of [ancillary] juris-
diction.”). Such a difference in attitude follows from the nature of the jurisdic-
tions. The “character of the parties,” see note 105 supra, as completely or incom-
pletely diverse #s subject to change by addition of parties; the “character of the
cause,” see id., as arising or not arising under the Constitution and laws is not
subject to change by addition of either claims or parties.
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instance.’® Imagining a federal court system without diversity
jurisdiction helps make clear the need to consider what to do in
federal question cases independently of the rule adopted for
diversity litigation.

C. Pendent Parties

The much-discussed problem of “pendent parties” mainly
concerns whether and when a federal court may, without inde-
pendent grounds of subject matter jurisdiction, assume jurisdic-
tion over a claim against a party not already before it when the
party is related, as defined in rule 20(a) on permissive joinder of
parties,’?® to a matter that is properly before the court.’** There
is nothing extraordinary about the idea of bringing into a federal
case a party who could not have sued or been sued there as an
original matter; in the lower courts, at least, it seems well settled
that there are several types of joinder for which an independent
basis of jurisdiction is never or virtually never required 1** (as
well as others for which such a basis is always or usually essen-
tial 2*3), But the pendent party problem is often confusing and
difficult, and remains far from fully settled, for several reasons:

119 For a recent exception requiring no independent jurisdictional basis for per-
missive intervention in a federal question case, see United States v. Local 638,
Enterprise Ass’n of Steam Fitters, 347 F. Supp. 164, 167-69 (S.D.N.Y. 1972).

Declining to require an independent basis of jurisdiction for permissive inter-
vention in some federal question cases, when the matter raised by the prospective
intervenor was closely enough related to the claims before the court, would not
turn such cases into de facto instances of intervention of right. Rule 24(b) on
permissive intervention explicitly confers discretion on the court, which the court
could exercise against intervention if for some reason it would be unhelpful to
allow it.

120 Fep, R. Civ. P. 20(a):

All persons . . . may be joined in one action as defendants if there is asserted
against them jointly, severally, or in the alternative, any right to relief in
respect of or arising out of the same transaction, occurrence, or series of trans-
actions or occurrences and if any question of law or fact common to all
defendants will arise in the action.

121 Tn addition to the situation defined in text, there can also be efforts to in-
volve pendent parties plaintiff, though that situation is not very common. See
Note, Federal Pendent Party Jurisdiction and United Mine Workers v. Gibbs-—
Federal Question and Diversity Cases, 62 VA. L. REv. 194, 216-1%, 229-30 (10%6).
Sometimes, too, cases involving the problem of jurisdiction over plaintiffs’ claims
against third-party defendants impleaded under Fep. R. Civ. P. 14(a) are treated
as pendent jurisdiction matters. See, e.g., Florida E. Coast Ry. v. United States,
519 F.2d 1184, 1193—97 (sth Cir. 1975). Rule 19 necessary party joinder problems
occasionally receive such treatment as well, See note 48 supra.

122 Gee, e.g., PD. 986-87 supra (impleader of third-party defendants, and their
assertion of claims against plaintiffs); p. ggo supre (intervention of right).

123 See, e.g., D. 986 supra (plaintifi’s assertion of claim against third-party
defendant in diversity case); p. ggo supre (permissive intervention).
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it has arisen only in the last several years; 1** it deals for the most
part with situations of an intermediate degree of relatedness to
claims already within federal jurisdiction, neither so closely nor
so distantly connected as to make pendent or ancillary jurisdic-
tion issues seem easy one way or the other; 1% it arises in various
quite distinct contexts; *® and it raises questions of both statutory
and constitutional boundaries of federal court jurisdiction.'??
Abolishing diversity jurisdiction would not solve all the prob-
lems with pendent parties, but it would help make some points
clearer. Under the complete diversity rule, adding a party is
quite different from adding a claim between existing diverse
parties. The latter usually poses no jurisdictional problems at all,
since complete diversity exists already and the source of the claim
is immaterial to federal jurisdiction, while the former may destroy
federal jurisdiction. General diversity is the only major head of
federal jurisdiction for which this situation prevails; its abolition
could reduce predispositions to think broadly that adding parties
without independent jurisdictional grounds is somehow taboo.l%®
In particular, abolition might reduce judicial inclinations to find
congressional intent to forbid pendent parties in statutes that do
not focus on the question. The Supreme Court in recent years
has quite properly called attention to the relevance of congres-
sional will, if there be any, to judicial decisions on pendent and
ancillary jurisdiction.'® The importance of general diversity
jurisdiction, though, may obscure the fact that it is probably one
of the very few federal jurisdictions in which there is any basis
for inferences either way on legislative intentions concerning

124 The main impetus for developments in this area has come from the Supreme
Court’s broadening of the concept of pendent jurisdiction over state claims in fed-
eral question cases in UMW v. Gibbs, 383 U.S. 715 {(1966).

125 Compare, for example, the close degree of relatedness required for inter-
vention of right, for which there is usually no requirement of an independent basis
of jurisdiction, with the distant relation possible in permissive intervention, for
which there must normally be an independent ground. See p. 9go supra.

126 See, e.g., 13 C. WrIGHT, A. MuiEr & E. COOPER, supra note 16, § 3567, at
457-59 (pointing out distinctions when reason for lack of independent jurisdictional
basis is failure to satisfy amount in controversy requirement, absence of complete
diversity in diversity case, or state law basis of claim in federal question case});
Baker, Toward a Relaxed View of Federal Ancillary and Pendent Jurisdiction, 33
U. Prrr. L. REV. 750, 76779 {(1972).

127 See Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365 (1978); Aldinger
v, Howard, 424 U.S. 1 {(x9%6). See generally Comment, Aldinger v. Howard and
Pendent Jurisdiction, 77 Corum. L. Rev. 127 (z977).

128 This analysis thus supports, at least for federal question cases, the position
of some present case law and commentary that “there is no magical line to be
drawn on the basis of the fact that new parties are added, once the requisite con-
nection exists between claims.” 3A J. MooRE, supre note 15, 1 20.07[5-1], at 20-93.

129 See cases cited note 27 supra.
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pendent parties.'®® In defining most other heads of federal juris-
diction, ‘Congress has spoken of types of claims and not of
parties.’® To seek in such statutes signs of intent whether or not
to allow joinder of absentees is likely to be an exercise in fu-
tility.

Abolition would also eliminate a misleading comparison be-
tween pendent party appropriateness in diversity and federal
question cases. This contrast, drawn by the Ninth Circuit in
Aldinger v. Howard '** and summarized with apparent approval
in Mr. Justice Rehnquist’s opinion for the Supreme Court affirm-
ing the decision below, is that “diversity cases generally present
more attractive opportunities for exercise of pendent-party juris-
diction, since all claims therein by definition arise from state
law.” ¥ The comparison is an appealing one; as a district court
applying Aldinger put it, it is only when “the main claim involves
federal and not state law” that there is room for special “concern

130 The case in which the Supreme Court first made explicit its emphasis on in-
ferences of congressional intent, Aldinger v. Howard, 427 U.S. 1 (1996), has since
been apparently overruled at least in part by a decision reinterpreting the statute
on which Aldinger’s negative inference rested. See Monell v. Department of Social
Servs., 436 U.S. 658 (1978). But cf. id. at yox n.66 (reserving decision on whether
Aldinger was correctly decided on its facts). Besides diversity jurisdiction, in
which the basis for inferences against pendent parties seems strong, ¢f. Owen Equip.
& Erection Co, v. Kroger, 437 U.S. 365, 37377 (1978) (reenactment of diversity
jurisdiction statute without disturbing Strawbridge, and dangers of circumvention
of complete diversity rule), there appear to be only three other situations in which
the Aldinger approach is likely to yield much. These are cases involving efforts
at adding pendent parties with claims below an applicable jurisdictional amount
requirement, see Owen Equip. & Erection Co. v. Kroger, 437 U.S. at 372 (men-
tioning requirement of Zahn v. International Paper Co., 414 U.S. 291 (1973), that
each member of plaintiff class satisfy $ro,000 jurisdictional minimum), and cases
either arising under 28 U.S.C. § 1338(b) (2976) (jurisdiction over state law *claim
of unfair competition when joined with a substantial and related claim under the
copyright, patent, plant variety protection or trade-mark laws”) or removed under
28 U.S.C. § 1441(c) (1976) (removability of “entire case” in separate-claim re-
moval). See 3A J. MooRg, supra note 15, { 20.07[5.~1], at 20~79 n.36 (apart from
§§ 1338(b) and x441(c), “all the jurisdictional statutes are silent on this subject”).

131 Apart from diversity, the main exception to this generalization is jurisdie-
tion over cases involving the United States as a party. See 28 U.S.C. § 1345 (1976)
(United States as plaintiff) ; id. § 1346 (United States as defendant). Under a ma-
jor portion of that jurisdiction, the Federal Tort Claims Act, 28 U.S.C. § 1346(b)
(1976), it now appears to be settled — pendent party issues aside — that the statute
does not require that the United States be the sole defendant. See, e.g., Maltais v.
United States, 43¢0 F. Supp. 540, 544—45 (N.DN.Y. 1077). In other words, party-
focused jurisdictional statutes other than diversity need carry no hostility to party
joinder analogous to that found in the diversity statute under the Strawbridge
interpretation.

182 p13 F.2d 12357, 1261 (oth Cir. 1975), aff’d, 427 U.S. 1 (19%6).

133 Aldinger v. Howard, 427 U.S. 1, 5-6 (19%6).
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over concurrently adding a non-federal party and a non-federal
claim” to a case already in federal court.?®*

On analysis, though, the contrast appears entirely specious.
Presumably, the courts cannot be talking about cases in which
there is a pendent party problem because of failure to meet an
applicable jurisdictional amount requirement; recent decisions
indicate that that defect bars pendent party jurisdiction at least
as strongly in diversity cases as in federal question litigation.s®
The only relevant comparison is between diversity cases involv-
ing efforts to add nondiverse parties and federal question cases
involving attempts to add parties whose only involvement is
through related state law claims. Whatever the strength of the
argument against the latter, if nothing else seems clear in this
whole area it does appear incontestable that there is no stronger
objection than that against adding nondiverse parties in diversity
cases.’3® Thus, federal question cases are in no sense less “attrac-
tive” ones for allowing pendent party treatment than diversity
litigation.®® The fallacy of Aldinger’s comparison is apparent
without hypothesizing a system lacking general diversity juris-
diction; what abolition would do is eliminate the basis for this
seductive and persistent bit of confusion, facilitating a clearer
focus on the justifiability of including or excluding pendent
parties. 138

D. Greater Uniformity in Ancillary Jurisdiction *3°

Abolishing the general diversity jurisdiction should eliminate,
or at least very greatly reduce, the influence of the Strawbridge

134 Chatzicharalambus v. Petit, 430 F. Supp. 1087, 1001 n8 (E.D. La. 1977)
(emphasis added).

135 $ee Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 372 (1978); Zahn
v. International Paper Co., 414 U.S. 201 (1973).

136 Goe e.g., Owen Equip. & Erection Co. v. Kroger, 437 US. 365, 373-77
(1978). This is not to say that the complete diversity requirement always prevails
— see p. 985 supra— but simply that it is as strong an objection to extensions
of federal jurisdiction, based on inference from statute, as the courts have recog-
nized.

137 Sgg, ¢.g., Fortune, Pendent Jurisdiction— The Problem of “Pendenting
Parties,” 34 U. Prrr. L. Rev. 1 (1972); Note, supra note 121, at 196; 55 TEX. L.
REV. 041, 94749 (1977) (commenting on Aldinger v. Howard, 427 U.S. 1 (1976)).

138 That basic issue remains an unsettled one that divides the lower courts, even
in federal question cases, and raises problems of the scope of article III jurisdiction
as well as congressional intent under existing jurisdictional statutes. Compare
Ayala v. United States, 550 F.2d 1196, 1199-200 & n.8 (gth Cir. 1977) (constitu-
tional difficulties underlie Ninth Circuit’s rejection of pendent party theory), cert,
dismissed, 435 U.S. 982 (1978), witk, e.g., Wood v. Standard Prods. Co., 456 F.
Supp. 1098, 1100-03 (E.D. Va. 1978) (declining to follow Ayale); Pearce v.
United States, 450 F. Supp. 613 (D. Kan. 1978) (same).

139 There seems to be much confusion surrounding the labels “ancillary juris-
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rule on “pendent” and “ancillary” jurisdiction determinations
in federal question cases. This effect would facilitate (though not
mandate) changes in decisional law in several contexts, making
less likely a judicial insistence on independent jurisdictional
grounds for joinder of related matters in federal question cases.
Such changes, if they came about, would produce an increased
degree of uniformity in the principles governing federal ancillary
jurisdiction.

Currently, as the preceding sections have shown, these prin-
ciples are anything but regular. Even though the nature of a
party’s or a claim’s relation to a dispute in federal court may
be the same, ancillary jurisdiction rules often vary for different
joinder devices, both as to whether there must be an independent
basis of jurisdiction at all and, if there need not be, as to what
relation the party or claim must bear to the action to come within
ancillary jurisdiction. In diversity cases, once ancillary juris-
diction is permitted to bring in incompletely diverse parties at all,
such disparities seem inevitable because the possibility of permit-
ting evasion of the Strawbridge requirement varies under different
joinder devices.!*® And the ancillary jurisdiction rules evolved in

diction” and “pendent jurisdiction,” and indeed their usage has often been far
from consistent. There is a fairly clear core meaning to “pendent jurisdiction,”
namely a federal court’s authority to hear a federal question plaintiff’s state law
claim against the same defendant without independent jurisdictional grounds, as
long as the federal and state claims are part of a “common nucleus of operative
fact.? UMW v. Gibbs, 383 U.S. 715, 725 (1966). “Pendent party” cases represent
efforts to use the Gibbs definition and economy rationale to support joinder not of
related state law claims against existing parties but of such claims against out-
siders not themselves subject to claims within independent federal jurisdiction. See
generally Aldinger v. Howard, 427 US. 1 (1976).

“Ancillary jurisdiction” is a broader term most commonly used to refer to the
authority of federal courts in several types of situations to hear and determine,
again without independent jurisdictional grounds, matters involving claims and
parties closely related to the claim supporting original jurisdiction, such as com-
pulsory counterclaims, cross-claims, third-party claims, and intervention of right.
See Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 375 n.18 (1978). One
way of summarizing the distinction is that “pendent” jurisdiction refers to mat-
ters that are, or at least could be, stated in the original complaint, whereas “an-
cillary” jurisdiction refers to those matters that can only come in by later addition
of claims or parties. See Comment, supra note 127, at 128 n.5.

For convenience, this Section will often use the term “ancillary jurisdiction” —
without quotation marks—in a generic sense, including situations to which the
label “pendent” would often apply. Whatever label a court uses, the underlying
problem is the same: whether to require an independent basis of federal jurisdic-
tion.

140 For example, allowing ancillary jurisdiction in diversity cases for rule zo(a)
permissive joinder of nondiverse parties would leave little of the Strawbridge rule;
permitting rule 14(a) impleader of a defendant’s cocitizen without independent
jurisdictional grounds leaves the requirement of complete diversity for original
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diversity cases have had a significant carryover effect on the
rules applied in federal question cases.

In various ways, of which the appeal of the “pendent party”
idea in many lower federal courts is a good example,*! there has
been some movement toward a more nearly uniform approach to
federal ancillary jurisdiction, based on the notion that the fed-
eral courts should at least have discretion to hear and determine
matters sufficiently related to claims already before them. It has
become increasingly clear, however, that the Strawbridge com-
plete diversity rule is a major barrier to carrying such develop-
ments very far. Allowing ancillary jurisdiction in certain situa-
tions, whatever the justifications of relatedness and economy, is
simply impossible if there are not to be circumventions of Straw-
bridge that the courts are unwilling to tolerate.*** This concern
may have contributed to the Supreme Court’s refusal in the non-
diversity case of Aldinger v. Howard *** to accept invitations to
regard the lines of cases dealing with “pendent” and “ancillary”
jurisdiction as having merged.*** The danger of too-easy evasion
of the complete diversity requirement is strongest with “pendent”
(initial) joinder because, if the courts allow it in the face of
Strawbridge problems, a plaintiff can simply join the nondiverse
party in his complaint, effectively nullifying the complete diversity
rule.’* As is shown by decisions allowing “ancillary” (subse-
quent) joinder in some situations despite Strawbridge problems,
however, these concerns are reduced if a plaintiff must rely on
the initiative of the defendant or an intervenor to effect the joinder
of a nondiverse party against whom the plaintiff would like to
claim.'®

jurisdiction intact and leads to no further Strawbridge problems if the plaintiff
and the impleaded third-party defendant seek to press claims against each other.

141 See, e.g., Pearce v. United States, 450 F. Supp. 613, 61516 (D. Kan. 1978)
(weight of lower court authority before Aldinger v. Howard, 427 U.S. 1 (1976),
against Ninth Circuit’s rejection of pendent party jurisdiction).

142 See, ¢.g., Owen Equip. & Erection Co. v. Kroger, 437 US. 365, 373~77
(1978) (Strawbridge rule requires independent basis of federal jurisdiction for di-
versity plaintiff’s claim against nondiverse third-party defendant) ; Parker v. W.W.
Moore & Sons, 528 F.2d 764, 766 (4th Cir. 1975).

143 422 U.S. 1, 12-13 (19%6).

144 Gep. ¢.g., Comment, Pendeni and Ancillary Jurisdiction: Towards a Syn-
thesis of Two Doctrines, 22 U.CL.A. L. Rev. 1263 (1975).

145 Toinder, as by later amendment of the plaintiff’s complaint, of something
that might have been pleaded originally should receive the same treatment as ma-
terial included in the original complaint. What matters is not the formality of in-
clusion in the complaint as initially filed but the reality of plaintiff’s ability to ac-
complish the joinder on his sole initiative.

148 Another possible distinction between “pendent” and “ancillary” jurisdiction
is that denial of jurisdiction at the beginning of a litigation makes it clear that if
the case is to proceed as a whole (and if it contains no claim within exclusive
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Abolition would eliminate these reasons for distinguishing
between joinder routes, so that the federal courts could much
more often make decisions on ancillary jurisdiction animated
solely by the idea of economical settlement of related claims in a
single litigation. Even after abolition, though, some legitimate
concerns would still restrain the federal courts from expanding
their ancillary jurisdiction as far as the Constitution might per-
mit. A first such concern, if the complete diversity rule in the
alienage jurisdiction were not overruled by statute or decision,
would come from that remainder of Strawbdridge itself. Second,
the Supreme ‘Court has indicated that it regards unsatisfied
amount in controversy requirements as precluding the extension
of ancillary jurisdiction in certain situations.’*™ And under the
Court’s emphasis on seeking congressional intent concerning
ancillary jurisdiction in statutes affecting federal jurisdiction, the
courts may discover further indications of intent to leave them
no discretion to allow ancillary jurisdiction.'*®

Yet it seems likely that once general diversity jurisdiction
were abolished, the list of situations in which the federal courts
would feel they could not exercise ancillary jurisdiction would
not be a long one, The alienage jurisdiction, in which cases are
not very numerous to begin with, might require only minimal di-
versity.**® The 1978 House bill would have virtually eliminated
amount in controversy requirements, abolishing the general di-
versity jurisdiction in which they apply and repealing such little
of an amount requirement as survives today for federal question
cases.!®® Moreover, most indications of congressional intent other

federal jurisdiction) it must be in state court, thus encouraging litigants not to
waste time on two separate proceedings. With later determinations, by contrast,
at least part of the case is already properly in federal court and will probably re-
main there; hence, to avoid duplication, the court should be more lenient in its
definition of what it will accept as “ancillary.” See Comment, supre note 127, at
149 n.115. This view makes sense if the federal courts are sometimes constrained
to stop short of the constitutional limits of their jurisdiction in “pendent” cases;
it provides a basis for pushing closer to constitutional bounds when economy con-
siderations are most pressing. This Section goes on to suggest, however, that after
abolition it would be possible and desirable to adopt a more nearly uniform ap-
proach toward ancillary jurisdiction generally. In that case, there would be no need
to push beyond the limits on initial “pendent” joinder in postfiling “ancillary”
cases, since the limits in both would be defined by a common constitutional cri-
terion.

147 See, e.g., Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 372 (19%8).

148 See, ¢.g., Depaja Enterprises Ltd. v. American Bank & Trust Co., 454 F.
Supp. 413, 415-16 (SD.N.V. 1978) (holding “pendent party” jurisdiction imper-
missible in action brought under 1z U.S.C. § 1819 (1976), which authorizes Fed-
eral Deposit Insurance Corporation to sue and be sued in federal courts).

149 See pp. 966-68 supra.

150 See H.R. 9622, g5th Cong., 2d Sess. § 1(b) '(19078), Senate Hearings, supra
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than the complete diversity rule seem neutral or favorable towards
ancillary jurisdiction.'®*

After abolition, then, there would often be no statutory
fetters on the ancillary jurisdiction of the federal courts. When
there are none, the Supreme Court has indicated, the federal
courts are free “to fashion [their] own rules under the general
language of Art. II1.” *** It is not yet settled, particularly for
pendent parties, exactly what those rules are; but apparently
they would permit ancillary jurisdiction in accordance with a gen-
eral criterion of economical settling of related claims in one liti-
gation.’® There could thus be more frequent resort to a common
constitutional criterion,’®* displacing the present bewildering
array of discrete and irregular rules requiring or not requiring
independent jurisdictional grounds for different types of joinder
and under different heads of jurisdiction. It would less often
be necessary to decide first whether to require an independent ba-
sis of jurisdiction, and then, if none were required, whether a par-
ticular case came within the standards for ancillary jurisdiction;
the criteria for both determinations would be the same, thus
merging them. For those situations governed by constitutional
ancillary jurisdiction criteria, then, there would be a fairly simple,
uniform approach: If a party or claim met the criteria of the Fed-
eral Rules for joinder and of the Constitution for ancillary juris-
diction, it could be joined without an independent basis of juris-
diction. If it met rule criteria but not those of the Constitution
(as would be true, for example, of many instances of permissive
intervention), there could be joinder but only with independent
jurisdiction. And failure to meet rule criteria for joinder would
end the matter without need for inquiry into jurisdiction.

note 1, at 1o (repealing general diversity jurisdiction) ; id. § 2(a), Senate Hearings,
supra note 1, at 11 (eliminating amount in controversy requirement from general
federal question jurisdiction statute, 28 U.S.C. § 1331 (19%6)).

151 See note 130 supra.

152 Aldinger v. Howard, 427 U.S. 1, 15 (19%6).

153 See pp. 1001-02 infra.

154 Tt seems reasonable to expect that there would be a common constitutional
criterion, not varying from one type of joinder to another. The Supreme Court in
UMW wv. Gibbs was speaking of the constitutional limits on federal judicial power
when it used the general language of “common nucleus of operative fact” and a
plaintiff’s claims’ being “such that he would ordinarily be expected to try them all
in one judicial proceeding.” 383 U.S. 713, 723 (1966). If the jurisdiction-confer-
ring and pendent claims are related in this way, that “permits the conclusion that
the entire action before the court comprises but one constitutional ‘case.’” Id.
There seems to be nothing in the idea of a “constitutional ‘case’” that would re-
quire differing treatment of similar situations depending on the type of joinder,
which the Strawbridge rule, based on statutory interpretation, does seem to entail.
See p. 996 supra.
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E. Conclusions

Uncritical overextensions of principles developed in one con-
text into other areas are not unique to the general diversity juris-
diction, but it does seem to engender them uncommonly often.
Thinking about a system without diversity jurisdiction brings
out ways in which courts today sometimes display confusion in
analysis because of inappropriate influences from and compari-
sons with diversity case law. Even if Congress never abolishes
diversity, this approach suggests that the federal courts in federal
question cases should treat absence of complete diversity as
wholly irrelevant to decisions whether to require an independent
basis of federal jurisdiction, and should not automatically apply
the restrictive rules evolved in and for diversity situations. More-
over, if diversity is abolished, there should follow greater move-
ment toward simplicity and uniformity in ancillary jurisdiction
matters than seems possible today with the complicating influence
of the Strawbridge rule.

IV. FACILITATION OF STATUTE AND RULE CHANGES

The present federal judicial system has been constructed with
diversity jurisdiction as a major starting point; any change so
fundamental as abolition would inevitably have far-reaching ef-
fects on many aspects of the system. The preceding Part dis-
cussed effects on decisional law. This Part considers significant
reforms requiring changes in rules or statutes that might be made
more readily because of diversity’s absence.’®® The discussion
cannot be conclusive, since independent considerations affect the
desirability of such reforms; the point generally is not that with-
out diversity certain steps should clearly be taken, but simply
that abolition would affect the balance of considerations for and
against them.

A. Uniform Ancillary Jurisdiction Statute

However far the federal courts might want to move after abo-
lition of diversity toward greater uniformity in ancillary juris-
diction,?®® it seems clear that the Supreme Court would regard

155 This Part does not consider any of the myriad possible expansions of fed-
eral court jurisdiction that might become more attractive simply because of the
elimination of any large fraction of the present federal court caseload, but only
those changes that would in some way be facilitated because it was diversity that
had been abolished.

156 See pp. 9935—99 supra. This Section will use the term “ancillary” to in-
clude jurisdiction often labeled “pendent.” See note 139 supra,
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as inappropriate a judicial initiative aimed at full rationalization
of the area. Since Congress regulates the jurisdiction of the fed-
eral courts, the Supreme Court in the face of lower court exten-
sions of jurisdiction has properly stressed the need to look to
whether “the statute conferring jurisdiction over the federal claim
[allows] the exercise of jurisdiction over the nonfederal claim.” *37
As the Court has pointed out, “There are, of course, many varia-
tions in the language which Congress has employed to confer
jurisdiction upon the federal courts.” ™ Thus, even though abo-
lition might result in greatly increased uniformity in ancillary
jurisdiction through decisional development, there would likely
remain a considerable degree of the present irregularity.

The very deference to congressional intent that might pre-
clude a full-scale judicial cleanup of ancillary jurisdiction, though,
suggests that the federal courts would follow a congressional lead
in that direction. If a good deal of the present lack of uniformity
survived case law development after abolition, then Congress
might do well to take the Court’s approach as an invitation to
eliminate the complexities and uncertainties that now work to de-
feat the purpose of ancillary jurisdiction — fostering economy
for courts and litigants by making possible the settling of relat-
ed claims in a single case.!®®

The present difficulties mostly concern the decision whether
to require an independent jurisdictional basis for the ancillary
claim; the many factors that influence that decision for different
heads of jurisdiction and for various joinder devices produce the
current confusing welter of rules requiring independent grounds
in some cases and not in others. There seems to be relatively
little disagreement or difficulty, though, about how far ancillary
jurisdiction ought to extend once freed of the limiting factors
that now force the courts to conclude they must require independ-
ent grounds of jurisdiction in various situations no matter what
the desirability of joinder. When federal courts defining the
boundaries of their ancillary jurisdiction have felt free to focus
on what a litigation should optimally comprise, rather than on
congressional intent, the effect of the complete diversity rule or
other problems, they have in various contexts articulated defini-

157 Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 372 (1978) (footnote
omitted).

158 Aldinger v. Howard, 427 US. 1, 18 (1976). Whatever the variations in
language, it may well turn out that only a few jurisdictional statutes provide any
basis for inferring congressional intent for or against the exercise of ancillary
jurisdiction, see note 130 supra, a situation that might result in irregularity in an-
cillary jurisdiction decisions because of the lack of guidance for judicial determina-
tions under other statutes.

159 Gee, e.g., 6 C. WrIGHT & A. MILLER, supra note 42, § 1414, at 73.
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tions very similar in effect and often in phrasing. The theme has
been the same as that found in increasingly accepted articulations
of what constitutes an appropriate litigation unit for purposes of
many aspects of joinder ’*® and preclusion: !* there can be an-
cillary jurisdiction over a claim that arises “out of the same trans-
action or occurrence or series of transactions or occurrences’ 1%2
as the jurisdiction-conferring claim.1%3

By means of a statute authorizing the federal courts to ex-
ercise their ancillary jurisdiction in accordance with these con-
cepts, Congress could free the federal courts from the fetters that
complicate the area today.'®™ One possible approach to the draft-
ing of such a statute would be that followed by the American Law
Institute in a proposed pendent jurisdiction statute, defining the
relationship an ancillary matter must bear to claims already be-
fore the court.’®® An alternative that would minimize drafting
problems, and avoid some other difficulties,*® would be for the

160 See FEp. R. Civ. P. 13(a) (compulsory counterclaims) (“‘arises out of the
transaction or occurrence that is the subject matter of the opposing party’s claim”) ;
Fep. R. Civ. P. 14(za) (claims between plaintiff and third-party defendant) (“any
claim . . . arising out of the transaction or occurrence that is the subject matter
of the plaintifi’s claim” against the original defendant); Fep. R. Civ. P. 20(a)
(permissive party joinder) (“arising out of the same tranmsaction, occurrence, or
series of transactions or occurrences”).

161 Spe RESTATEMENT (SECOND) OF JupncMEewts § 61(1) (Tent, Draft No. 5,
1978) (claim preclusion) (“all or any part of the transaction, or series of con-
nected transactions, out of which the action arose”).

182 ALI StuDY, supra note 14, at 28 (proposed 28 U.S.C. § 1313(a)).

183 The language of such formulations may differ. The Supreme Court has de-
fined a pendent state law claim for purposes of the constitutional reach of federal
court jurisdiction as one that derives “from a common nucleus of operative fact,”
so that “a plaintiff’s claims are such that he would ordinarily be expected to try
them ali in one judicial proceeding,” UMW v. Gibbs, 383 U.S. y15, 725 (1966). But
the effect of the various phrasings is the same; thus the ALI’s “same transaction
or occurrence” formulation attempts to codify the Supreme Court’s “common nu-
cleus of operative fact” concept. On the essential identity of these definitions, see
RESTATEMENT (SECOND) OF JUDGMENTS 138—44 (Tent. Draft No. 5, 1978); Note,
The Concept of Law-Tied Pendent Jurisdiction: Gibbs and Aldinger Reconsidered,
87 Yare L.J. 627, 631 n.26 (1978).

164 The troublesome limitations, after all, are inferred requirements of the
jurisdictional statutes, mainly complete diversity but also others such as the rule
that parties brought in on an ancillary basis often must independently satisfy the
jurisdictional amount requirement. See p. 998 supra,

185 See ALL STUDY, supra note 14, at 28 (proposed 28 US.C. § 1313(a), em-
ploying phrasing quoted in preceding text paragraph).

166 A statute drafted as the text suggests, referring in terms to the constitutional
limits of ancillary jurisdiction instead of articulating a definition of its scope,
would make it unnecessary to consider writing special extensions for forms of
joinder that do not fit the conventional “same transaction or occurrence” formula-
tion yet have been regularly held fo come within ancillary jurisdiction., Rule
14(a) impleader, for example, “is considered ancillary even though such an action
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statute to confer explicitly on the federal courts authority to ex-
ercise their ancillary jurisdiction over any form of joinder auth-
orized by rule or by other statute, to the extent permitted by the
Constitution.**™ Since the “same transaction or occurrence’” for-
mulation itself probably defines the general constitutional limits
of federal ancillary jurisdiction,'®® the aim of drafting a statute

does not, as a general rule, directly involve the aggregate of operative facts upon
which the original claim is based,” Revere Copper & Brass, Inc. v. Aetna Cas. &
Sur. Co., 426 F.2d 709, 715 (5th Cir. 1970). See also, e.g., 13 C. WriGHT, A. MzL-
1Er & E. CoOPER, supra note 16, § 3523, at 67 (ancillary jurisdiction over per-
missive counterclaims that take form of setoff).

If the aim were to confine ancillary jurisdiction short of constitutional limits,
the ALI approach with the additional requisites specified would probably be more
workable. The ALI Study proposed requirements in the alternative for a com-
mon question of fact or a need to determine a state claim in order to give ef-
fective relief on the jurisdiction-conferring federal claim. See ALY Stupy, supra
note 14, at 28 (proposed 28 US.C. § 1313(a)).

167 There should not be grounds for concern over excessive breadth in such an
approach, since the joinder rules would continue to provide guidance and limitation.

108 There are a2 few exceptional situations that fall outside the formulation yet
are held within ancillary jurisdiction, see note 166 supra, apparently on the theory
that joinder still clearly serves the ends of economy and convenience.

Formulations based on the “same transaction or occurrence” phrasing probably
would not exceed constitutional bounds because their effect is similar or identical
to the articulation of the scope of a “constitutional ‘case’” by the Supreme Court
in UMW v. Gibbs, 383 U.S. 718, 725 (1966). Gibbs did, however, deal with ad-
dition of claims between existing parties and not with addition of parties, and
the Court has recently emphasized —though in a statutory, not a constitutional,
context — that the two are quite different. See Aldinger v. Howard, 427 U.S. 1,
14-15 (1976). Moreover, the state of the law on the constitutionality of adding
parties as a matter of ancillary jurisdiction is rather surprisingly underdeveloped.
There seems to be a universal assumption in the lower courts that in at least some
types of situations, ancillary jurisdiction over parties need not be justified by sheer
necessity, as it was in the leading early ancillary jurisdiction case of Freeman v.
Howe, 65 U.S. (24 How.) 450 (1860). Instead, it may extend to parties whose
presence will do no more than serve the important but hardly imperative goals
of convenience and economy. See, e.g., cases cited in Owen Equip. & Erection Co.
v. Kroger, 437 U.S. 365, 375 n.18 (1978). Yet the Supreme Court in modern times
has never had to confirm or reject the assumption on which the lower courts have
been operating for decades. See id.

Still, it seems most unlikely that the Court would hold ancillary jurisdiction
over claims involving new parties to be outside constitutional bounds if the “same
transaction or occurrence” or “common nucleus of operative fact” test were met.
The Court has failed to reserve the question in cases in which it might have done
so, see, e.g., Owen Equip. & Erection Co. v. Kroger, 437 U.S. at 375 & n.as$;
Aldinger v. Howard, 427 U.S. at 14-15, seeming to proceed from the general con-
stitutionality of such ancillary jurisdiction as a premise it was not merely assuming
arguendo and emphasizing the statutory limits on federal jurisdiction in addition
to the boundaries set by article III, se¢ Owen Equip. & Erection Co. v. Kroger,
437 US. at 3y1—y7. Further, it is hard to see how adding a claim involving a
new party is comstitutionally different from adding a claim against an already
joined party if the test is whether the claims are such that one “would ordinarily
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referring in terms to the Constitution would be to duplicate the
effect of a broadly drafted ALI-model statute, without forcing
determinations whether the chosen formulation exceeded consti-
tutional bounds or renouncing the benefits of any ancillary juris-
diction that might be constitutional yet excluded by some par-
ticular phrasing. Whatever the drafting approach, such a uniform
ancillary jurisdiction statute could clarify a confused area of the
law and eliminate redundant litigation by making it more often
possible to litigate related claims in one proceeding,1%?

B. Nationwide Service of Process 1™

Under rule 4 of the Federal Rules of Civil Procedure, the
general authority of the federal courts to serve process is confined
to the borders of the state in which the court sits, the authoriza-
tions of that state’s long arm statute, and some limited extensions.
The spread of comprehensive state long arm provisions has greatly
expanded the federal courts’ ability to effect service of process out
of state; but the states’ approaches vary considerably, and a few
still lack anything resembling a modern long arm statute.’”™ More-
over, the restriction to state long arm authority applies just as
fully to federal question cases (when there is no special federal
statute allowing broader service) as it does to diversity actions.
But because the United States is treated like one big state for
purposes of constitutional limits on federal courts’ personal juris-
diction in federal question cases,’™ what could fail to come within

be expected to try them all in one judicial proceeding” and all the claims do “de-
rive from a common nucleus of operative fact,” UMW v. Gibbs, 383 U.S. at ¥235.
See Owen Equip. & Erection Co. v. Kroger, 437 U.S. at 379 (White, J., dissenting)
(““as far as Art. IIT of the Constitution is concerned, the District Court had power
to entertain Mrs. Kroger’s claim against Owen”); 3A J. Moorg, supre note 15, |
20.07[5.-1], at 20~73 (“there is no magical line to be drawn on the basis of the
fact that new parties are added, once the "requisite connection exists between
claims), See also Symm v. United States, 47 U.S.L.W. 3480 (U.S. Jan. 13, 1979)
(affirming without opinion, over dissent urging lack of pendent party jurisdiction,
decision apparently involving exercise of such jurisdiction).

189 A significant additional effect of a statute that would probably not result
from case law development would be the elimination of amount in controversy
problems in ancillary jurisdiction determinations, assuming that the uniform statute
permitted ancillary jurisdiction without regard to amount in controversy.

170 This Section uses the common and convenient term of “nationwide” pro-
cess, but that is not meant to exclude the possibility of even broader authority,
such as foreign service employed to the limits of federal constitutional power,

171 See, e.g., Jowa Cope ANN. § 617.3 (West Supp. 1978-1979) (*doing busi-
ness” provision).

172 See, e.g., Fitzsimmons v. Barton, 580 F.2d 330, 333 (yth Cir. 19%9);
Mariash v. Morrill, 406 F.2d 1138, 1143 (2d Cir. 1974) (“It is not the State
. . . but the United States ‘which would exercise its jurisdiction over'” the
defendants). A federal court hearing a case within its diversity jurisdiction, by
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even a broad state long arm provision might still satisfy due
process requirements for a federal district court’s exercise of per-
sonal jurisdiction.!™ The most liberal of state long arms, then,
even if adopted in all states, would leave some gap between the
constitutional limits on federal courts’ process and those cases
they could reach by piggybacking on state court authority.r™

A nationwide federal service provision available in diversity
cases might raise significant problems, however, because it could
bring before a federal court persons who could not have been
sued in the courts of the same state. Were they sued elsewhere,
the conflicts law and substantive law applied might differ from
what the (unavailable) courts of the first state would have fol-
lowed. Under existing federal court process authority, then, the
substantive law that the first state would apply could not normally
govern these parties. But under the Klaxon rule,® a federal
court choosing among potentially applicable state laws must
follow the conflicts law of the state in which it sits, at least in
diversity cases. Hence, nationwide service might bring into fed-
eral court parties not subject to state process and, because of the
Klaxon rule, subject them to a regime of substantive law that

contrast, is effectively acting as a court of the state in which it sits. See Guaranty
Trust Co. v. York, 326 U.S. g9, 108 (1945).

173 See Driver v. Helms, 74 F.R.D. 382, 300-9r (D.R.I. 1977) (citations and
footnote omitted), af’d in part and rev’d on otker grounds in part, 577 F.2d 147
(1st Cir. 1978), cert. granted in part sub nom. Colby v. Driver, 47 U.S.L.W. 3482

(U.S. Jan. 13, 1979) (No. #8—303):

For those cases in which Congress has decided that the jurisdiction of federal
courts shall be coextensive with the jurisdiction of the states in which they
sit (that is, all cases directly ruled by Rule 4(d)), minimum contacts anal-
ysis is indeed in order. State courts may exercise jurisdiction only over
defendants within their territory or over defendants who are deemed pres-
ent within the territory by virtue of purposeful activity which constitutes
such minimum contacts. Iniernational Shoe [Co. v. Washington, 326 U.S.
310 (1945) 1.

However, Congress may provide for national service of process, ie,
national exercise of personal jurisdiction by each of the district courts based
on presence of the defendant in the United States, rather than in any par-

ticular state. . . . When Congress does so provide, the district court’s serv-
ice is not constrained by the due process . . . limits to which state courts
are subject. . . . Instead, the due process limitation on national service of

process is found by inquiring into the fairness of such jurisdiction in the
particular circumstances and facts of the case at hand, an inquiry mandated
by the Fifth Amendment Due Process Clause.

174 The gap between a liberal state long arm statute and the constitutional
applicability of a federal nationwide process provision would probably not be wide,
and the need to satisfy venue requirements for suit in federal court would further
limit the number of occasions that federal nationwide service might bring a party
before federal court when resort fo the state’s long arm could not. However, those
cases in which the federal nationwide process provision might be needed could
be important ones, since the process might make the difference between being able
to bring all parties in a multiparty dispute before a single forum and having to
proceed in several forums.

175 See Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1041).



1006 HARVARD LAW REVIEW [Vol. 92:963

could not otherwise have been applied to them.!™® Because of the
existence of diversity jurisdiction, which under Erie is nol sup-
posed to add to the number of possibly applicable substantive law
regimes, nationwide service could produce precisely that result.

There are several other areas in which this problem either
can arise at present because of federal service authority exceeding
that of state courts** or could arise if there were nationwide
service.'®® Yet it seems likely that the problem arises by far the
most frequently in diversity cases.!™ Given this situation, the
rulemakers understandably did not adopt nationwide service
generally, but it is questionable why they did not bifurcate the
rule — confining federal process to that authorized by the state
in diversity cases, yet providing for nationwide service in other
actions. 8¢ Abolition of diversity jurisdiction, by eliminating
the category in which nationwide service would most frequently
raise the problem described above, would change the balance of
factors that led to the present rule and offer a good opportunity
for consideration of broader nationwide service authority.

C. Uniform Rule on Testimonial Privileges

In 1972, the Supreme Court proposed the Federal Rules of
Evidence,*® including an article V that would have established a

176 Sge Kaplan, Amendments of the Federal Rules of Civil Procedure, 1961-1963
(I), 77 Harv. L. REv. 601, 633-34 (1964).

177 For statutory interpleader pursuant to 28 U.S.C. § 1335 (1976), there is
special provision, id. § 2361, for nationwide service, In the case that most sharply
illustrates the problem discussed in the text, the Supreme Court in Griffin v. Mc-
Coach, 313 U.S. 498 (1941), held that a federal court in a statutory interpleader
case must follow the conflicts law of the state in which it sits. Federal Rule 4(f)
permits service up to Ioo miles from the courthouse on parties to be added under
rules 14 and 19, which might also exceed the reach of some states’ authority. See
Kaplan, supra note 176, at 630, 633; Vestal, Expanding the Jurisdictional Reach
of the Federal Courts: The 1963 Changes in Federal Rule 4, 38 N.Y.U. L. Rev.
1033, 1071-76 (1963). And there are numerous specific provisions for extraferri-
torial service in actions under various federal statutes. See 2 J. MooRE, supre note
15, 1 4.42[1], at 4-518 to —523.

178 Nationwide service would introduce these problems in alienage cases and in
actions involving pendent state claims in which extraterritorial service is not now
available.

179 Cases in statutory interpleader raising this problem seem to be infrequent;
state long arm authority could probably reach most parties brought into federal
court under the 1oo-mile “bulge” of Fep. R. Civ. P. 4(f); and the alienage case-
load is not heavy, see note 13 supra.

180 See generally Kaplan, supra note 176, at 631 & n.13o. The American Law
Institute has proposed nationwide service for cases within general federal question
jurisdiction, see ALI Stupy, supra note 14, at 31 (proposed 28 US.C. § 1314),
with service in diversity cases left unchanged, see id. at 216.

181 Rules of Evidence for United States Courts and Magistrates, 56 F.R.D. 183,
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detailed set of rules for testimonial privileges without regard to
the basis of jurisdiction over a case or the source of law relevant
to the issue in connection with which a witness claimed a priv-
ilege.®® Congress, concerned that in diversity cases state law
should provide not only the substantive rules of decision but also
the rules of privilege,'®® replaced the proposed article with a single
rule providing for a federal common law of testimonial privileges
in civil cases, but requiring reference to state privilege law “with
respect to an element of a claim or defense as to which State law
supplies the rule of decision.” %

The objection to the idea of a uniform set of privilege rules
for the federal courts seems more political than legal (which is
not to imply that it is inappropriate). Professor Ely described
it as “a feeling that by refusing to recognize in diversity cases the
privileges provided by local law, the federal government was
making law that should be made by the states.” ¥ There is con-
siderable agreement, nonetheless, that whatever the desirability
of the existing provision, Erie does not mandate observance of
state privilege rules.’®®

The great reduction in the number of state law issues in fed-
eral courts that would follow from abolishing diversity would sig-
nificantly affect the political equation that led to the present rule,
making it feasible to reconsider the idea of a uniform set of fed-
eral privilege rules. The objections to the idea of uniformity that
helped cause rejection of the 1972 proposal would have consider-
ably less weight simply because the occasions for application of
state rules would become much less frequent.’8?

D. The Proper Uses of Citizenship-Based Federal Jurisdiction

Even the most vigorous advocates of abolishing the general
diversity jurisdiction seem to agree on the retention of statutory

184 (1972) (Order of Nov. 20, 1972) [hereinafter cited as Proposed Evidence
Rules].

182 See id. at 230-61.

183 See Ely, The Irrepressible Myth of Erie, 87 Harv. L. Rev. 603, 693-94
(1974). There was also considerable opposition to the substance of the privilege
proposals. See id.

184 Fep. R. Evip. 5o1.

185 Fly, supra note 183, at 694.

186 See, e.g., 10 J. MOORE, supre note 15, § sor.os. For the Advisory Com-
mittee’s argument to the same effect, see Proposed Evidence Rules, supra note
181, 56 F.R.D. at 232-33.

187 If the present rule were retained, abolition would not make it unworkable;
it could continue to operate just as it does now, but with the federal courts ap-
plying federal evidence law most of the time (thus increasing the degree of uni-
formity), while applying state rules in the reduced number of cases in which they
would govern.
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interpleader,’®® for which scattered sections of the Judicial Code 8¢
provide subject-matter jurisdiction, venue, and nationwide service
of process in cases involving minimally diverse defendants and
a stake of $500 or more. Underlying this consensus is acceptance
of the need to make sure a forum is available to resolve disputes
among scattered claimants to a common fund or asset, a situation
that threatens to leave a stakeholder liable on more than one mu-
tually exclusive claim if he cannot join all the claimants.®® Since
it is sometimes possible that no state court could enable him to
do so0,® only the federal system can always provide a forum.
Similarly, there seems to be no inclination to eliminate federal
alienage jurisdiction; '°* like statutory interpleader, it rests at
least in part on a rationale — possible effect on American foreign
relations — that is independent of the concern for prejudice
against outsiders commonly used to explain general diversity.
Statutory interpleader and alienage are widely accepted as
entirely appropriate uses of the federal courts’ article III ju-
dicial power over “Controversies . . . between Citizens of dif-
ferent States . . . and between a State, or the Citizens thereof,
and foreign States, Citizens or Subjects.” Another such use is
the recently revised federal jurisdiction over cases involving a
foreign state as plaintiff !*® or defendant.’®* Of course, many be-
lieve that general diversity is itself a desirable use of Congress’
authority to create citizenship-based federal jurisdiction. What-
ever the merits of that position, general diversity and the Séraw-
bridge rule have impeded focus on precisely what uses there should
be of citizenship-based federal jurisdiction. An incidental but

188 Gee, e.g., H. FRIENDLY, supre note 3, at 150,

189 28 U.S.C. §§ 1335, 1397, 2361 (1976).

190 §¢ee New York Life Ins. Co. v. Dunlevy, 241 U.S. 518 (1916).

191 gince the Dunlevy case, id., and the subsequent enactment of the federal
interpleader provisions, there have come state long arm statutes making it more
often possible for state courts to reach distant claimants, plus developments in
the constitutional law of personal jurisdiction recognizing the significance for the
scope of personal jurisdiction of difficulty in finding a forum, see, e.g., Buckeye
Boiler Co. v. Superior Court, 7z Cal. 2d 893, go6 & n.10, 458 P.2d 57, 67 & n.10,
8o Cal. Rptr. 113, 123 & n.10 (1969). See generally 3A. J. MoORE, supra note i3,
 z2.04[2.-2], at 22-28 to —32. These developments suggest that federal statutory
interpleader may no longer be so sorely needed, but as long as some states have
restrictive long arm provisions, see note 171 supra, the Dunlevy problem could
readily recur and the need for the federal provision seems clear.

192 See, e.g., H.R. 9622, 95th Cong., 2d Sess. § 1(b) (1978), Senate Hearings,
supra note 1, at 10 (abolishing general diversity but retaining alienage subsections) ;
H. FRIENDLY, supra note 3, at 149-50.

183 58 U.S.C. § 1332(a) (4) (z9%6).

184 1d. § 1330(a).
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significant effect of abolition would be to facilitate consideration
of appropriate limited uses and their proper characteristics.'®®

A first illustration of general diversity’s effect in impeding in-
quiry into these questions is the extension to alienage cases of
the complete diversity rule, discussed in Part I of this Article.
In the case of interpleader, Congress seems to have perceived that
the rule would be at odds with the purpose of the device ¢ and
wrote in a minimal diversity requirement instead.’® Vet in the
shadow of the general diversity jurisdiction and the Strowbridge
rule, to my knowledge no court has ever noted that the complete
diversity requirement runs quite as contrary to the foreign rela-
tions concern underlying the alienage jurisdiction **® as it would
to the danger of forum unavailability that justifies federal statu-
tory interpleader.

The American Law Institute’s proposal for a “dispersed neces-
sary parties” jurisdiction also illustrates the difficulties that di-
versity jurisdiction produces in this area. At present, American
courts provide neither a general procedural device nor a guaran-
teed forum offering resolution in one litigation of all related
matters arising out of multiparty, multistate disputes.*®® Appar-
ently in partial response to that problem, the ALT’s Study of the
Division of Jurisdiction Between State and Federal Courts pro-
posed special federal jurisdiction for cases involving at least
minimal diversity and necessary parties not all amenable to process

195 Abolition of general diversity would make removal to federal court un-
available to out-of-state defendants sued on state claims in state courts, since re-
moval is usually available only in cases that would have been within original
federal jurisdiction. See id. § 144x(2). Given removal’s general unavailability,
one idea for limited citizenship-based jurisdiction would be to permit removal on
some showing of local bias. See, e.g., Burger, Annuel Report on the State of the
Judiciary, 62 AB.A.J. 443, 444 n4 (1976). However, such a mechanism would
probably result in so much purely procedural litigation as to swamp any benefits
it would produce. See Comment, Diversity Removel Where the Federal Court
Would Not Have Original Jurisdiction: A Suggested Reform, 114 U. PA. L. REv.
400, 711~12 (1966).

126 Complete diversity in interpleader would presumably require that the stake-
holder-plaintiff not be a citizen of the same state as any claimant-defendant. Yet
shared citizenship with one or more (but less than all) claimants makes the stake-
holder no more able to bring the others into a single state court than if he shared
citizenship with none, thus leaving him exposed to multiple liability if excluded
from federal court. :

197 28 U.S.C. § 1335(a)(x) (1976). The Supreme Court has upheld the con-
stitutionality of basing federal jurisdiction on minimal diversity. See State Farm
Fire & Cas, Co. v. Tashire, 386 U.S. 523, 530-31 {1967).

198 See p. 968 supra. .

199 Sep generally McCoid, 4 Single Package for Muliiperiy Disputes, 28 STAN.
L. Rev. 707 (19%6); see also State Farm Fire & Cas. Co. v. Tashire, 386 U.S. 523,
535 (1967) (“our view of interpleader means that it cannot be used to solve all
the vexing problems of multiparty litigation arising out of a mass tort”).
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in one state.® As Professor David Currie pointed out,®! the
problems created by Strawbridge provided the main impetus for
the proposal: without the complete diversity rule, a case that came
within the ALI’s definition (and satisfied amount in controversy
requirements) would come within the general diversity jurisdic-
tion. Professor Currie questioned the need for the provisions,
noting that the ALI had given “not one example . . ., of a case
requiring this {reatment.” 202

It is not hard, though, to give examples of cases that could
benefit from the availability of some action-consolidating device
— situations such as mass torts involving plaintiffs from many
states. There have been some efforts in that direction, employing
devices such as class actions,*®® transfer of venue,?** consolidated
pretrial proceedings,?®® and preclusion rules.?°® But it remains
possible for such judicial circuses to go to trial in several rings
and for there to be inconsistent outcomes. The ALI’s proposal
shows how diversity jurisdiction and the Strawbridge rule can
send efforts in this field into obscure corners. After abolition, at
least, discussion could proceed free from the possible distractions
of the complete diversity rule and the dangers of creating cir-
cumventions of it, focusing instead on the types of situations in
which the federal courts could usefully provide a forum for multi-
state disputes and on the sorts of procedural devices that would
be appropriate.?”

200 6o ALT StUDY, supre note 14, at 67-76, 375—410 (proposed 28 U.S.C. §§
2351~23%6).

201 See Currie, supra note 4, at 32 n.150, 34.

202 14, at 29,

203 See Fep. R, C1v. P. 23. Though class actions are not out of the question in
mass tort litigation, “[a] ‘mass accident’ resulting in injuries to numerous persons
is ordinarily not appropriate for a class action because of the likelihood that sig-
nificant questions, not only of damages but of liability and defenses of Iiability,
would be present, affecting the individuals in different ways.,” Advisory Commit-
tee Notes on 1966 Amendment to Rules, reprinied in 28 U.S.C. app., at 429 (1976).
See generally 3B J. Moore, supre note 15, 1 23.02[2.-18].

204 See 28 U.S.C. § 1404(a) (19%6).

205 See id. § 1407,

206 Go¢ RESTATEMENT (SECOND) OF JUDGMENTS § 88(3) (Tent. Draft No. 3,
1976) (factor influencing decisions on issue preclusion from previous litigation with
others can be whether “[t]he person seeking to invoke favorable preclusion, or
to avoid unfavorable preclusion, could have effected joinder in the first action
between himself and his present adversary™); McCoid, supra note 199, at 709-10,
V14~24.

207 Confinement of the availability of the federal forum to litigation for which
it seems especially appropriate —mainly, federal question cases and the limited

citizenship-based jurisdictions discussed in this Section — could have side effects on
" the desirability of a general provision for nationwide service of process. If the
jurisdiction of the federal courts were based on deliberate decisions about what
kinds of cases it is especially desirable that they be available for, it would make
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V. CoNCLUSION

Even if courts, legislators, and rulemakers took little advan-
tage of the opportunities offered by abolition for further change
and development, the considerable simplification in federal prac-
tice resulting from abolition would be an important benefit of
the measure, rendering mostly superfluous the “enormous in-
frastructure that has grown up to support and to define the di-
versity jurisdiction.” ?*® Many complex problems that are largely
products of the diversity jurisdiction would virtually disappear.
Beyond these benefits, abolition would facilitate several decisional
developments and statutory and rule reforms that are now difficult
or impossible because of problems that flow from diversity juris-
diction. Taking full advantage of these opportunities would lead
to a federal judicial system different in important respects from
the present one, but with characteristics that would be attractive
to many — a system with authority to serve process nationwide
and across national boundaries to the limits permitted by the Con-
stitution, having uniform ancillary jurisdiction to dispose of mat-
ters not within its original competence but closely enough related
to claims properly before it, and devoted primarily to the articu-
lation and enforcement of our national law.

I do not offer the arguments presented here as dispositive ones
that should clinch a case for abolition beyond possibility of reply.
The reasons that others have urged for retaining diversity — con-
tinuing reality of some local prejudice, quality of federal court
justice, broadening of federal judges’ experience, and so on — are
not directly refuted by the points explored in this Article. But
this examination of abolition’s effects, and of the opportunities
it would create, yields an additional set of reasons for eliminating
the general diversity jurisdiction.?”® Especially if further re-

all the more sense to have the broadest possible process in order fo make sure
they were indeed available. See also pp. 1004-06 supra.

298 Currie, supra note 4, at 49.

209 These benefits, moreover, would not result from measures short of abolition,
such as the no-home-state-plaintiff approachk urged by the ALY, see ALI StUupY,
supra note 14, at 1z (proposed 28 U.S.C. § 1302(2)) (“No person can invoke
{general diversity] jurisdiction . , . in any district in a State of which he is a
citizen”), and the Department of Justice, see H.R. 9123, g5th Cong., 1st Sess. § 1
(1977), Hearings on Diversity of Citizenship Jurisdiction/Magistrates Reform Be-
fore the Subcomm. on Courts, Civil Liberties, and the Administration of Justice
of the House Comm. on the Judiciary, gsth Cong., 1st Sess. 25 (1977) (“No per-
son can invoke the [general diversity] jurisdiction . . . as a plaintiff in any dis-
trict in a State of which he is a citizen.”). That proposal would effect some re-
duction in the diversity caseload, but it would leave us with all the problems of
complete diversity that trammel federal litigation and impede reforms, It might
even add to the present burden of purely procedural litigtation as parties maneu-
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forms accompany or follow it, but even if they do not, abolition
of diversity jurisdiction would probably constitute one of the
greater steps since the adoption of the Federal Rules of Civil
Procedure toward the goal rule 1 sets for civil litigation in the
federal courts — “the just, speedy, and inexpensive determination
of every action.”

vered and countermaneuvered in efforts to evade or take advantage of a new lim-
it on the still-available diversity jurisdiction. See Currie, supra note 4, at 45-46,
Since its 1977 endorsement of the no-home-state-plaintiff approach, the Adminis-
tration has changed its position and now supports the outright abolition of diver-
sity jurisdiction. See President’s Message to Congress on Proposed Legislation to
Reform the Federal Civil Justice System, 15 WEerLY Come. oF Pres. Doc. 342,
343-44 (Feb. 27, 1979).



